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PREFACE 


There  are  nmnerons  bopks  npou  Law  and  Eqnity  Prac- 
tice in  BlinoiB.  What  is  here  presented  is  designed  to 
coTer  the  field  that  lies  between  what  is  strictly  law,  and 
what  is  strictly  chancery  practice.  There  are  treatises 
on  the  substantive  law  relating  to  the  Administration 
of  Estates— the  devolution  of  property  real  and  personal, 
Appeal  in  Law  Cases,  Mechanic  Liens,  collection  of  the 
Public  Bevenue,  Local  Assessments,  Workmen's  Com- 
pensation and  other  proceedings  that  owe  their  existence 
to  the  Legislature  alone.  What  is  lacking  is  a  treatment 
of  these  subjects  and  others  that  come  under  the  classi- 
fication of  "Statntory  Proceedings,"  as  they  stand  re- 
lated to  the  limitations  of  the  organic  law,  what  is  known 
as  the  "Eecord  Proper"  and  the  statute  of  1837,  which 
was  the  first  blow  by  the  Legislature  at  what  Blackstone 
calls  the  "Bulwark  of  Gothic  Liberty:"  A  statutory  pro- 
vision for  an  assignment  of  error  upon  the  verdict  of  a 
jury. 

There  are  citators  and  digests  of  the  decisions  of  the 
Supreme  Court  of  Illinois,  that  give  all  future  references 
to  each  particular  case,  regardless  of  whether  reference 
is  to  a  proposition  of  fact  or  a  proposition  of  law. 

The  search  for  principles  and  propositions  of  law 
through  a  wilderness  of  "sayings,"  with  the  constant 
multiplication  of  cases,  will  soon  be,  if  it  is  not  already,  a 
herculean  task.  Where  the  digests  and  citators  stop,  the 
work  is  here  taken  up  of  sifting,  analyzing  and  arrang- 
ing under  some  permanent  lines  the  cases  that  relate  to 
practice  in  "Statutory  Proceedings."  The  efforts  of  the 
author  in  his  own  practice,  to  get  at  the  law  applicable 
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to  the  qaestion  to  be  discussed  and  presented  in  coart 
and  to  preserve  for  future  reference  the  results  of  re- 
search made  in  individual  instances,  very  early  led  to 
the  conception  of  marshalling  authorities  under  four  dis- 
tinct heads,  to  wit:  Direct  attack — successful  and  unsuc- 
cessful; collateral  attack — successfal  and  unsuccessful. 

Soon  followed  the  conviction  that  the  court  practice 
in  Illiuois  could  not  be  treated  logically  and  intelligible 
except  in  three  volumes,  and  so  gradually  a  volume  upon 
statutory  proceedings  took  shape  and  form,  as  well  as 
two  under  the  old  grand  divisions  of  Law  and  Equity. 

Scattered  through  this  work  will  be  found  a  few  ref- 
erences to  the  rules  of  law  and  chancery  practice,  without 
referring  to  the  place  where  such  roles  can  be  found. 
This  could  not  be  done  for  two  reasons:  First.  Except 
so  far  as  the  present  work  may  be  so  considered,  no 
attempt  has  yet  been  made  and  published  to  do  for  Puter- 
bangh  what  Stephens  and  Gould  did  for  Chitty,  to  wit: 
Formulating  and  logically  arranging  the  rigid  rules  of 
law  pleading. 

Second.  It  would  mar  the  symmetry  of  the  present 
work  and  break  up  its  arrangement  to  attempt  at  differ- 
ent stages  of  its  progression  to  interlard  the  rules  of  law 
and  chancery,  which  should  be  found  in  the  respective 
volumes  upon  each  subject. 

To  illustrate:  The  rules  in  reference  to  closing  np  and 
settling  the  estate  of  a  decedent  belong  properly  in  a 
chapter  upon  statutory  proceedings.  If  however  a  con- 
troversy arises  between  the  legal  representative  of  a  de- 
cedent and  a  creditor  or  claimant,  that  involves  the  ques- 
tion of  the  legal  or  equitable  liability  of  the  decedent, 
and  the  controversy  in  the  process  of  determination 
reaches  the  circuit  court  and  a  verdict  of  the  jury  or 
the  announcement  of  the  chancellor  is  received  by  the 
parties  interested,  the  practical  question  is  presented: 
"How  to  preserve  the  fruits  of  the  litigation t"  The 
circuit  court  has  been  sitting  in  review  of  the  action  of 
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the  probate  conrt.  Must  the  record  be  made  up  as  one 
at  law  or  one  in  chanceryf  The  radical  difference  be- 
tween a  law  record  and  a  chancery  record  is  stated  by 
the  author  in  the  introductory  chapter  but  all  that  has 
been  done  for  the  practitioner  in  the  chapter  treating 
upon  this  subject,  and  all  that  could  be  done  consistent 
with  the  present  scheme  of  arrangement  is  to  pnt  np  a 
warning  board,  so  to  speak.  State  the  facts  uid  circum- 
stances under  which  the  particular  question  will  arise, 
and  refer  to  the  rules  of  Law  or  Equity,  as  the  case  may 
be,  to  be  followed  in  making  up  the  record  for  review. 

The  subject  of  local  assessments,  since  the  adoption  of 
the  constitntion  of  1848,  has  been  growing  in  importance 
and  the  machinery  for  adjusting  the  controversies,  aris- 
ing between  land  owners  and  municipalities  in  reference 
to  the  levy  of  special  assessments,  has  become  so  intricate 
and  complicated  that  an  intimate  acquaintance  of  all 
three  of  the  grand  divisions  of  practice  in  Blinois,  is 
necessary  in  the  assertion  of  the  claims  of  the  public  and 
the  defense  of  the  rights  of  the  individual. 

It  is  nevertheless  a  statutory  proceeding  and  a  treat- 
ment of  the  court  practice,  that  obtains  in  its  use,  is  here 
ta^en  np  in  general  outline. 

And  to  it  is  added  the  forms  that  were  prepared  by 
the  late  A.  H.  Baer,  a  mrauber  of  the  bar  of  St.  Clair 
County,  Illinois,  for  the  use  of  municipalities  in  carrying 
throngh  the  work  of  spreading  and  collecting  assess- 
ments, the  forms  that  are  needed  by  property  owners  in 
asserting  their  rights  in  conrt  and  those  too,  needed  by 
material  men  and  contractors  in  submitting  bids  for  work 
with  the  forms  of  contract  ordinarily  required  to  be  en- 
tered into,  when  local  improv^nents  are  xmdertaken  by 
public  corporations. 

No  lawyer  can  feel  sure  of  his  footing,  in  conrt  or  per- 
haps, more  especially  in  giving  advice  to  clients,  who 
does  not  know  what  the  common  law  was  or  is,  and  so 
while  the  volumes  referred  to  were  taking  shape  there 
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grew  a  companion  chapter  on  "Statutory  Innovations 
upon  the  Bules  of  the  Common  Law." 

Afl  it  is  a  kindred  subject  to  the  Statutory  Innovations 
in  coDrt  practice  that  have  been  wrought  by  the  Legisla- 
ture,'it  is  here  included. 

Jabvis  Dinsmoor. 
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Statutory  Proceedings 


CHAPTER  I 

FOBRWOBD 

In  1837,  the  Tenth  General  Assembly  of  IIlinoiB  passed 
the  following  act: 

AN  ACT  to  amend  the  act  entitled  "An  act  eonoem- 
ing  Practice  in  Courts  of  Law,"  approved  January  29th, 
1827. 

Section  1.  "That  exceptions  taken  to  opinions  and 
decisions  of  the  circuit  conrt,  npon  the  trial  of  canses, 
in  which  the  parties  agree  that  both  matters  of  law  and 
fact  may  be  tried  by  the  conrt*  and  in  appeal  oases,  tried 
by  the  conrt  without  the  intervention  of  a  jury,  shall  be 
deemed  and  held  to  have  been  properly  taken  and  al- 
lowed, and  the  party  excepting  may  assign  for  error 
before  the  supreme  conrt,  any  decision  or  opinion  so 
excepted  to,  whether  snch  exception  relates  to  receiving 
improper,  or  rejecting  proper  testimony,  or  to  the  final 
judgment  of  the  court  upon  the  law  and  evidence. 

Section  2.  "Exceptions  taken  to  opinions  or  decisions 
of  circuit  conrts,  overruling  motions  in  arrest  of  judg- 
ment, motions  for  new  trials,  and  for  continuances  of 
causes,  shall  hereafter  be  allowed;  and  the  party  ex- 
cepting may  assign  for  error  any  opinion  so  excepted  to, 
any  usage  to  the  contrary  notwithstanding.'* 

Approved  July  21,  1837,  Sess.  Laws  109. 

Sections  22  and  23,  R.  S.  1845,  Chap.  83. 

Sections  61  and  62,  R.  S.  1874,  Chap.  110. 

Sections  82,  83  and  84,  Sess.  Laws  1907,  p.  460. 
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In  all  cases  pending  in  any  circnit  conrt  of  this  state, 
if  both  parties  shall  agree,  both  matters  of  law  and  fact 
may  be  tried  by  the  court. 

Sec.  9,  Practice  Act  1827,  Reviaed  Code  of  Law,  p.  313. 

Chap.  110,  Sec.  41,  E.  S.  1874. 

Chap.  110,  Sec  60,  p.  2243,  R.  S.  1917. 

See  Statutory  Review  of  Verdicts. 

In  1818,  a  general  statute  had  been  passed  declaring 
that  the  common  law  of  England  and  certain  statutes 
of  the  British  parliament  "shall  be  the  rule  of  decision" 
in  this  state  "until  repealed  by  legislative  authority.'* 
The  constitution  then  in  force,  as  does  the  present  con- 
stitution, declared  that  the  right  of  trial  by  jury  should 
remain  inviolate. 

This  statute  of  1837  was  the  first  radical  departure, 
in  our  judicial  history  from  the  common  law  practice, 
for  it  furnished  the  machinery  wherewith  a  defeated 
litigant  might  compel  the  supreme  court  to  sit  as  a  jury 
and  re-weigh  the  facts,  in  civil  cases.^ 

Later,  other  imiovations'  followed :  In  1846-7,  an  act 
was  passed  providing,  that  all  instructions  to  juries 
should  be  in  writing  and  confined  to  the  law  of  the  case ; 
in  1849,  provision  was  made  for  taking  oral  evidence  be- 
fore the  court,  in  equity  cases,  under  the  same  rules  and 
regulations  as  evidence  at  common  law;  in  1857  an  twt 
was  passed  giving  to  a  defendant  in  a  criminal  case  a 
right  to  assign  error  upon  the  verdict,  the  same  as  had 
been  given  in  1837  in  civil  cases.' 

July  1,  1877,  an  act  was  passed  creating  appellate 
courts  as  provided  by  article  6,  section  11,  of  the  con- 
stitution. Contemporaneous  with  that  enactment,  an 
amendment  was  added  to  the  Practice  Act,  whereby  the 
supreme  court  was  restricted  to  its  original  common 

1 — Kwttxtt    V.    OTomwen    Monnd  Uartin  v.  the  Pec^a,  13  lU.  ZH, 

O).,  115  m.  607.  BeM.  Lawi  1867,  p.  103— p.  28.    E. 

2— Baxter  t.  the  People,  3  GU.  8.  1874,  Sec.  63. 
SflS;  Pate  t.  the  People,  3  GiL  944; 
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Lav  function  aa  a  reviewing  court  in  all  cases  except 
criminal  cases,  cases  where  a  franchise,  freehold  or  the 
validity  of  a  statute  was  involved.  Subsequently  (1879) 
there  was  added  the  construction  of  the  oonstitntion 
and  cases  relating  to  revenue  and  cases  where  the  state 
is  interested. 

In  1909  sections  121  and  122  of  the  Practice  Act  were 
amended,  changing  tiie  method  of  reviewing  judgments 
of  the  appellate  court  by  appeal  and  writs  of  error,  to 
writs  of  certiorarL 

In  1911,  an  act  was  passed  (re-enacted  in  1913)  pro- 
viding, if  employer  and  employee  so  elected,  a  commis- 
»on  appointed  by  the  governor  might  determine  the 
facts  in  all  disputes  between  these  parties  in  reference 
to  claims  for  compensation  for  injuries  "arising  out  of 
and  in  the  conrse  of  employment." 

In  1913,  an  act  was  passed  providing  for  the  appoint- 
ment of  a  commission  to  determine  all  questions  arising 
between  individuals  and  public  service  corporations. 

Contemporary  with  the  enactment  and  subsequent  use 
of  ihsae  statutes,  tiiere  has  developed  a  power,  not  clearly 
defined,  that  throi^b  the  mediom  of  a  bill  in  equity, 
asgnmes  to  control  such  governmental  agencies  as  as- 
sessors,  comity  collectors,  commissioners  of  highways, 
city  eonncils,  city  hoards  of  improvement,  and  county 
eonrts,  in  rendering  judgment  against  tax  delinquent 
lands. 

Prior  to  1837,  the  law  and  equity  practice  as  adopted 
from  England  bad  met  the  needs  of  judicial  procedure. 
The  chief  difference  between  law  and  equity  practice  is : 
A  jodgment  at  law  rests  upon  the  verdict  of  a  jury,  upon 
wbose  finding  of  fact  error  cannot  be  assigned  on  review. 
A  decree  in  equity  rests  upon  a  finding  of  fact  by  one 
man  (chancellor)  and  is  subject  to  review  on  appeal. 

Actions  or  causes  that  owe  their  existence  to  an  act 
ctf  the  legislature  and  are  unknown  to  common  law  are 
called  "statutory  proceedings."    The  most  important 
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headB  Qnder  this  clasBifioation  are:  ProviaioiiB  made 
for  condnctmg  tiirongli  the  conrts  the  administfation  of 
deeedeat'B  estates;  enforcing  the  collection  of  public  rev- 
cnne;  contesting  elections  and  ultimate  findings  of  fact 
by  inferior  tribunals  not  subject  to  review  under  the 
statute  of  1837. 

To  proceedings  that  are  not  "law  or  equity"  has  now 
been  added  The  Workmen's  Compensation  Act  and  the 
Pablic  ITtilities  Commission.  This  ever-widening  chasm 
between  "law  and  equity"  practice,  brings  the  cases  on 
practice  into  confusion  and  seeming  conflict  to  one  who 
has  not  clearly  in  mind  the  function  of  the  "Record 
Proper,"  the  "Statute  of  1837,"  and  the  constitutional 
limitations  upon  legislative  and  judicial  power.  Conse- 
quently the  habit  has  grown;  among  practitioners  at  the 
bar  of  "excepting"  to  every  judgment,  order,  or  decree 
of  the  courts  of  ori^nal  jurisdiction,  in  order  to  save 
some  fancied  right,  as  though  there  were  no  rules  and 
principles  by  which  it  could  be  determined  in  advance, 
when  facts  would  be  considered  on  review  and  when  they 
wonld  not. 

In.  this  new  field  of  litigation  created  by  legislation, 
an  attempt  is  here  made  to  point  oat  the  application  of 
the  rules  of  law  and  equity  practice  to  statutory  pro- 
ceedings with  a  logical  grouping  of  the  authorities  in 
their  support. 

In  formulating  rules  of  practice  and  at  the  same  time 
determining  the  weight  and  value  of  judicial  utterances, 
answers  must  he  had  to  the  following  questions : 

Was  the  case  in  which  the  opinion  was  pronounced  a 
direct  or  collateral  attack  (on  review  every  case  is  one 
or  the  other)  f 

Was  it  finally  disposed  of  by  an  order  affirming  or 
reversing? 

Was  the  litigant's  appeal  for  action  or  non-action  of 
the  court  successfal  or  unsuccessful? 

The  arrangement  here  made,  so  far  as  possible,  ex- 
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hibits  in  each  instance  answeira  to  these  questions.  Thus 
are  established  lines  or  cnirents  through  which  the  law 
can  be  traced  as  can  the  title  to  a  piece  of  real  estate 
by  an  abstract. 

With  the  realm  of  fact,  under  Magna  Cbarta  and  the 
present  organic  law,  sacred  to  the  jtiry,  the  realm  of 
law  sacred  to  the  conrt  (judge)  and  both,  under  certain 
drcumstanees,  subject  to  be  controlled  by  a  conrt  of 
equity,  the  practidng  lawyer  at  the  beginning  of  his 
career,  and  through  to  the  end,  is  met  with  the  ques- 
tions: What  are  propositions  of  lawf  What  are  propo- 
sitions of  factf  When  has  the  litigant  a  constitutional 
right  to  have  the  facts  reviewed  by  twelve  men,  and  when 
has  he  the  like  rij^t  to  have  a  review  by  one  man  T  What 
did  the  court  actually  decide  in  the  particular  case  under 
ezaminationf  Wh«i  do  the  rales  of  law  practice,  and 
when  do  the  rules  of  equity  practice  apply  in  statutory 
proceedings  which  partake  of  the  nature  of  both  and 
yet  are  neither  one  separately! 

To  be  in  a  position  to  answer  these  qnestions  the 
author  has  found  it  necessary,  in  his  own  practice,  to 
make  the  examination  and  arrangement  of  the  decisions 
of  the  Illinois  Supreme  Court,  that  is  here  submitted 
to  an  overburdened  and  indulgent  profession. 

MAXIMS  TO  BE  OBSERVED  IB  THE  BXAUINATIOM  OF  CJ^ES 

1.  The  positive  authority  of  a  decision  is  co-extensize 
only  with  the  facts  on  which  it  is  made.  John  MarshaU, 
Ogden  V.  Saunders,  12  Wheaton  214-333. 

2.  It  is  a  familiar  rule  of  criticism  in  regard  to  jn- 
didal  decisions,  that  the  anthority  arises  from  what  the 
court  decides,  in  reference  to  tiie  facts  before  it,  rather 
than  from  what  the  judge,  who  delivers  the  opinion,  may 
say  in  Ulustration  and  support  of  the  ruling  of  the  bench. 
Charles  B.  Lawrence,  Brown  v.  Coon,  36  BI.  243-246. 
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CHAPTER  n 

APPEAL — THE  BULE   AT   COMMON  LAW 

A  common  law  judgment  could  only  be  reviewed  by  a 
writ  of  error.  A  writ  of  error  is  a  new  8uit>  It  is  a 
writ  sued  out  of  tiie  upper  court  to  review  rulings  upon 
propoBitions  of  law,  made  by  the  lower  court  to  -which 
the  party,  against  whom  the  ruling  was  made,  had  en- 
tered upon  the  record  at  the  tune  an  exception.  It  is 
the  individaal  ruling  shown  by  the  record  to  have  been 
made  by  the  lower  court,  to  which  an  exception  was 
noted  at  the  time,  that  is  passed  upon  by  the  upper  court. 

For  example:  In  the  court  below,  a  judgment  is  ren-' 
dered  against  X  upon  a  promissory  note.  Certain  evi- 
dence offered  by  X  in  support  of  his  defense  is  excluded 
from  the  jary  on  the  motion  of  the  plaintifF.  X  at  the 
time  gives  notice  orally  to  the  court  and  the  opposite 
connsel,  that  he  desires  to  except  to  the  ruling.  In  con- 
templation of  law,  the  exception  is  then  and  there  written 
out,  signed  and  sealed  by  the  judge,  but  in  actual  prac- 
tice it  is  not  done  until  after  the  termination  of  the  trial, 
or  within  such  further  time  as  may  be  agreed  upon  by 
the  counsel  of  the  respective  parties,  allowed  by  the 
presiding  judge  and  made  matter  of  record.  This  ex- 
ception so  preserved  raises  a  question  of  law,  which  the 
court  above  passes  upon  under  a  writ  of  error. 

At  common  law  there  was  no  review  of  questions  of 
fact.  The  realm  of  fact  under  Magna  Charta  was  sacred 
to  the  jury. 

1 — Siplej  T.  Uorrifl,  2  OiL  381.  eago  at  al.  v.  Jenkina  et  al.  104 
Bobnla  «t  $J.  v.  Falu  et  al.,  32  IlL  IlL  143;  Idem  t.  Idem,  107  lU.  301. 
474;    Internattonal    Bank    of   Ghi- 
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Modem  statutory  provisions  for  raising  questions  of 
law. 

To  aid  in  raising  questions  of  law  in  actions  in  which 
there  is  a  constitutional  right  to  a  trial  by  jury  the  -Leg- 
islature in  1872  amended  that  clause  (Sec.  9,  p.  313)  of  the 
Practice  Act  of  1827,  whicli  provided  that  both  matters 
of  law  and  fact  could  be  tried  by  the  court,  by  enacting 
that  "either  party  may,  within  such  time  as  the  court 
may  require,  submit  to  the  court  written  propositions 
to  be  held  as  law  in  the  decision  of  the  case,  upon  which 
the  court  shall  write  'refused*  or  'held,'  as  he  shall  be 
of  the  opinion  is  the  law,  or  modify  the  same,  to  which 
either  party  may  except  as  to  other  opinions  of  the 
court"  * 

The  reason  for  this  enactment  is:  When  the  trial 
judge  takes  the  place  of  the  jury  and  makes  a  finding 
of  fact  and  pronounces  judgment  thereon,  though  the 
evidence  may  fairly  warrant  his  finding,  he  may  have 
taken  an  erroneous  view  of  the  law,  though  the  presump- 
tion on  review  is,  that  he  did  not.  In  the  absence  of  any 
ruling  upon  the  admissibility  of  proof  offered  upon  the 
trial,  there  would  otherwise  be  no  means  of  presenting 
to  the  court  of  ireview  any  question  of  law  for  its  de- 
rision. 

The  responsibility  for  a  decision,  under  the  common 
law  practice,  is  thrown  upon  the  jury  if  there  has  been 
no  eiToneons  ruling  by  the  judge.  This  is  a  tacit  rec- 
ognition of  the  sovereignty  of  the  people,  that  is  em- 
bodied in  the  jury  to  whom  the  judge  in  contemplation 
of  law  is  ancillary. 

This  is  one  of  the  features  that  differentiates  a  chan- 
cery cause  from  one  at  law.    In  chancery  the  question 

i — Pnetiee  Act  1B87,  See.  9,  p.      HI.  552  (Af .) ;  Hobba  v,  Fergnson  '• 
313.    Prattiee  Art  1872,  Bee.  41,  p.      Ertate,  100  HI.  232  (Af). 
345,     Tibbalto  rt  al.  v.  Llbby,  «7 
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is:  Is  the  final  decree  jast  and  right  as  between  the 
parties,  regardless  of  special  rulings  upon  single  prop- 
ositions of  law  or  fact.' 

But  under  modem  practice  common  law  judgments 
are  reviewed  upon  appeal,  as  well  as  error.  As  a  more 
expeditious  way  of  reviewing  judgments  at  law,  the  leg- 
islature* in  1827  provided  for  an  appeal  in  all  cases 
where  the  "judgment  or  decree  appealed  from  be  final, 
and  shall  fimount,  exclusive  of  costs,  to  the  sum  of  twenty 
dollars,  or  relate  to  a  franchise  or  freehold."  It  has 
been  held  that  this  is  a  cumulative  remedy  and  in  no 
way  restrictive  of  the  original  method  of  review  by  writ 
of  error."  The  verdicts  of  juries  are  now,  under  the 
statute  of  1837,  reviewed  on  appeal  as  well  as  on  error. 

APPEAL  IN  CHANCERY 

In  the  absence  of  some  statutory  provision  made  there- 
for, an  appeal  is  the  only  mode  of  reviewing  a  decree 
in  chancery  before  a  superior  court.  On  appeal  the  same 
record  tiat  was  submitted  to  the  chancellor  for  hear- 
ing is  taken  to  the  upper  court,  and  questions  of  law 
and  fact  are  considered  on  review,  as  are  questions  of 
law  upon  a  writ  of  error.' 


3 — Swift  et  al.  v.  Cutle,  23  lU. 
20»  (Af.)  ;  HUlyer  v.  Lewis  et  al, 
81  lU.  264  (At.);  Stone  v.  Wood, 
85  111.  603  (Af.) ;  Tunisoa  v. 
Cbamblin  et  al.,  88  111.  378  (Af.); 
Willemin  v.  Dunn  et  ftl.,  83  111.  511 
(Af.);  Bitter  v.  Scheck  et  al.,  101 
IlL  367  (Af.) ;  Smith  et  al.  v.  Long, 
lOS  111.  465  (Af.);  Treteaven  v. 
Dixon,  119  m.  548  (Af ) ;  Oswald, 
Appellee,  tb.  NeUs  et  al.,  233  111. 
436  (Af.). 

4 — Bowers  t,  Qreen,  1  8eam.  42 
(B,):  Morris  et  al.  p.  (^jcoKO  Citj 


af,  11  ni.  650  (R.  R.) ;  Skinner  et 
al.  V.  Lake  View  Ave.,  57  IlL  151 
(R.  R.). 

5 — 8ec.  32,  Practice  Act  1827,  p. 
318:  Sec.  47,  R.  S.,  1845,  p.  4S0; 
Sees.  1-2-3,  Sea.  L.  1865,  p.  3;  Sec. 
67,  Sen-  L.  1872,  p.  348;  Sea.  L. 
1877,  p.  149  (Sec.  67,  Ch.  110,  B.  3., 
1874) ;  Sec-  88,  Ses.  L.  1879,  p.  222; 
Sec  lis.  Practice  Act,  Ses.  L.  1907, 
p.  467. 

e— 3  Danietl  Chan.  1222,  Enos  et 
al.  vs.  Cappa,  12  lU.  256  (E.). 
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MODEBN  PKACnCE 

In  1829  an  act  was  passed  providing  that  the  supreme 
court  shall  have  final  and  conclusive  jarisdiction  of  all 
matters  of  appeal,  error  or  complaint  from  the  judgment 
or  decrees  of  any  of  the  circuit  courts  of  this  state,  and 
from  such  other  inferior  courts  as  may  hereafter  be 
established  by  law,  in  all  matters  of  law  and  equity,^ 

Withont  any  reference  to  this  statute  the  supreme 
court,  in  Greenup  v.  Porter,  2  Scam.  417,  overruled  a 
motion  made  to  quash  a  writ  of  error  sued  out  to  re- 
view a  decree  in  chancery  giving  as  a  reaaon  that  it  was 
the  "uniform  practice  of  the  court  from  its  first  or- 
ganization" to  entertain  such  writs  and  that  the  English 
practice  did  not  apply. 

In  Wren  v.  Moss  et  al.,  2  Gil.  72,  a  writ  of  error  was 
sued  oat  to  review  a  decree  of  divorce.  In  sustaining  a 
motion  of  the  plaintiff  for  a  rule  on  defendants  to  join 
in  error,  the  court  observes:  "In  Carr  v.  Callaghan, 
3  Littell  377,  the  coiirt  intimated  strongly,  that  they 
would  so  frame  a  writ  of  error  in  a  chancery  cause,  as 
to  bring  all  parties  that  might  be  affected  by  the  reversal 
before  them.  For  although  it  is  a  novel  practice,  intro- 
dnced  by  statute,  to  bring  writs  of  error  on  decrees  in 
chancery,  when  an  appeal  would  bring  up  the  whole  rec- 
ord, yet  it  is  a  practice  long  indulged.  Such  has  been 
ih&  practice  here." 

But  in  McClay,  Adm.  et  al.  v.  Norris,  4  GiL  370  (B.  E.), 
where  the  question  was  as  to  the  right  of  a  minor  to  hare 
a  decree  of  foreclosure  reviewed  on  error,  the  court  ob- 
serves: 

"Our  opioion  of  the  right  of  any  person,  whether  in- 

7 — B.  S.  1S33,  p.  147;  Chap.  SO,  One   partoer   un    not   eonfMi    » 

Sec    7,    K.    S.    1S45.      The    wordt  judgment  in   the  Qtune  of  hU  co- 

"ejTQr"  and  "equit7"  are  omitted  partner.     Bloo   vs.    State  Bank  of 

fT«n  8m.  7,  B.  8.  1874,  Ch.  37,  p.  lU.    I  Seam.  42%n. 


itizecoy  Google 


10  Statutoby  Proceedinos 

fant  or  adult,  to  prosecute  a  writ  of  error  in  this  court, 
is  founded  upon  the  fact,  that  it  is  a  'writ  of  right,'  and 
lies  iu  all  cases,  unless  prohibited  by  some  statute  or 
inflexible  role  of  law;  and  also  upon  the  statute  of  our 
state,  passed  July  1,  1829  entitled  'an  Act  Regulating 
the  Supreme  and  Circuit  Courts.'  The  court  after  quot- 
ing the  second  section  of  the  act  conclude :  'The  statute 
is  broad  and  comprehensive  in  its  terms,  and  seems 
designed  to  embrace  every  case  in  which  an  erroneous 
decree  or  judgment  may  have  been  rendered  in  the  cir- 
cuit court'  " 

In  Anderson  v.  Steger  et  al.,  173  111.  112,  which  was 
a  bill  in  equity  for  separate  maintenance  with  the  Clark 
case  and  the  Bowers  case  supra  before  it,  the  court 
refers  to  the  Statute  of  1827  as  the  basis  on  which  to 
rest  the  right  to  review  decrees  in  equity  by  writ  of 
error. 

For  a  full  discussion  and  elucidation  of  the  law  re- 
lating to  writs  of  error,  reference  must  be  had  to  works 
on  law  practice  alone;  and  if  a  like  purpose  is  sought 
with  regard  to  appeals,  reference  must  be  had  to  works 
upon  chancery  practice, 

BBVIEW   ON   EBBOB  AUD  APPEAL 

In  a  purely  statutory  proceeding,  if  the  judgment  or 
decree  does  not  pronounce  upon  the  right  of  property 
or  the  right  of  personal  liberty,  and  provision  is  made 
for  an  appeal  no  review  can  be  had  on  error."    In  de- 

8— Hobson  t.  Paiae,  40  IU.  35;  118  HI.  436  (Writ  Die.);  Kings- 
Moore  T.  M&Tfield,  47  111.  167;  berry  t.  Sperry  et  al.,  118  IlL  27S 
Holden  et  al.  v.  Herkimer,  S3  111.  (Writ  Die.) ;  Albeiton  et  al.  t.  Hop- 
258  Writ  8.  Dig.;  Homer  v.  Goe  et  kins,  160  IU.  448  (Af.) ;  Hart  Bros. 
aL,  54  IU.  285  (Writ  Dis.) ;  Praas  v.  West  Chicago  Park  Com.,  1B6  111. 
T.  People,  ei  reL  59  IU,  427  (Writ  464  (Writ  Dis.) ;  Sireenej'  vs.  Chi- 
Dis.);  Ball  v.  Tbode,  75  ni.  173  eago  Telephone  Co.,  212  IlL  475 
(Writ  Dis.) ;  Ennis  t.  H^  103  IU.  95  (Writ  Dia.) ;  Devons  v.  OaUatin  Co., 
(Writ  Dis.};  Fnmk  t.  Uoeas  et  al.,  2M  lUL  40  (Writ  Dia.). 
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temuning  what  proceedings  are  within  this  dassification. 
reference  must  be  bad  to  section  12,  artide  6  of  the 
constitntion  which  says:  "The  circuit  court  shall  have 
original  jurisdiction  of  all  causes  in  taw  and  equity,  and 
audi  appellate  jurisdiction  as  may  be  provided  by  law." 
A  review  in  an  election  contest  under  the  statute,  for 
judge  of  the  Superior  Court  of  Cook  County,  was  at- 
tempted to  be  had  in  the  circuit  court.*  In  sustaining 
the  action  of  the  drcnit  court  in  dismissing  the  proceed- 
ing for  want  of  jurisdiction,  the  court  observes : 

"The  provisions  of  the  constitution  conferring  orig- 
inal jurisdiction  upon  circuit  courts  includes  the  prose- 
cation  of  every  claim  or  demand  in  a  court  of  justice 
which  was  known,  at  the  adoption  of  the  constitution, 
as  an  action  at  law  or  a  suit  in  chancery.  It  also  in- 
cladee  all  actions,  since  provided  for,  in  which  personal 
or  property  rights  are  involved,  which  belong  to  the 
same  class  or  are  of  the  same  nature  as  previously  ex- 
isting actions  at  law  or  in  equity.  Sudi  are  cases  where 
the  legislature  creates  a  new  statutory  remedy  for  the 
recovery  of  property  or  damages  occasioned  by  the  in- 
fringement of  a  right.  There  are  many  special  statutory 
proceedings  which  involve  rights  but  are  not  within  the 
terms  of  the  constitution  because  they  are  not  causes  at 
law  or  equity.  This  proceeding  has  never  been  regarded, 
under  the  common  law  or  equity  practice,  as  a  cause  at 
law  or  equity,  and  is  not  of  the  same  nature  as  suc^  a 
cause." 

A  writ  of  error  differs  fr<Hn  an  appeal,  as  a  means 
of  reviewing  judgments  and  decrees  in  statutory  pro- 
ceedings, in  this :  A  writ  of  error  "  can  be  sued  out  any 
time  within  three  years  from  the  rendition  of  the  de- 

»-~Dcn«lM  T.  Hntehbuon,  183  HL  daerMS.    Osge  t.  Eieh  et  aL,  08  m. 

tS3  (Af.);  Braeggemsmi  t.  Toung,  997  Ap.  Dli.;    Oiuu  v.  Boaoghne, 

COS  HL  181  (B.  B.).  136  lU.  470  Writ.  IHo. 

Without    a   proriBitm   of    itktata  10 — B«a.   117   Pnetice  Ast,  8««. 

tterafor,  no  review  of  interloeatorj  L*w  1907,  p.  400. 
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cree  or  judgment  complained  of,  and  it  brings  up  the 
vhole  record  and  not  one  particular  decree  or  judgment 
from  whidi  an  appeal  has  been  prayed  for  and  granted." 


DBAINAQB  DISTRICT 


An  order  was  entered  in  the  county  conrt  finding  that 
a  drainage  district  was  properly  organized. 

It  was  attempted  to  have  that  order  reviewed  in  the 
supreme  court. 

It  was  admitted  that  no  appeal  could  be  had  prior  to 
the  Practice  Act  of  1907.  The  court  says  that  there  is 
none  now  because  section  118  is  to  be  construed  as  a 
continuation  of  section  88  of  the  prior  act." 

In  a  statutory  proceeding,  where  there  are  no  prop- 
erty ri^te  or  personal  liberty  involved,  in  the  absence 
of  statutory  proTision  therefor,  no  review  can  be  had. 

In  Ward  v.  The  People,  13  lU.  635,  the  phiintiff  in 
error  was  prosecuted  and  convicted  of  the  violation  of 


ll—Dmnmai  Gnek  Dninage 
Dis.  at  aL  T.  Both  «t  bI.,  PUintiili 
in  Error,  M«  UL  «8  (B.  B.}. 

8m  Uttell  et  aL  v.  Board  at  Su- 
porrison  ol  TermMon  Co.,  108  lU. 
£0S  (Af.). 

Leading  cow  on  tho  rabject  of 
tJio  rl^t  of  one,  wlio  liaa  aigned  a 
petition  to  be  acted  upon  b7  a  eonrt 
or  a  polltieal  •tatntoi]'  organiaation, 
to  witlidraw  Us  nwne  before  jnrla- 
dietional  facta  have  been  detor- 
niiued. 

18— Damon  t.  Barker,  239  111.  037 
(Ap.  Dia.). 

In  Myen  t.  Neweomb  Disinage 
Diet,  240  Hi.  IM.  Neither  the 
farm  drainage  act  nor  axj  other 
providon  of  the  atatntea  of  thii 
■tate  grant!  the  ri|^t  of  appeal  to 
or  writ  of  error  tnnn  the  appellate 
eonrt  or  anpreae  eoart  in  proeeed- 


ings  for  the  organiutlon  of  a  drain- 
age district  under  the  Farm  Drain- 

Bpeeial  Aaaeaanient — Bight  of 
city  to  have  a  reviaw.  Though  no 
right  of  appeal  ii  given  bj  Sen.  95 
and  Be,  Local  ImproTemante  Act  of 
1S0T;  a  review  maj  be  had  from 
an  order  of  the  county  court  ana- 
taiaing  objections,  under  BeetiOB 
123,  Act  on  Coujta,  Laws,  p.  86, 
18SI.  Bloomington,  <St7  of,  t. 
Baerea  et  al.,  177  IlL  101  (B.  B.); 
Chicago,  atj  of,  V.  Singer  et  al.,  208 
IlL  7S  (B.  B.) ;  Chicago,  City  of,  v. 
Enlbert  et  aL,  209  111.  346  (B.  B.). 

In  a  partition  oaae  it  la  held  that 
nn  appeal,  aa  doea  a  writ  of  error, 
doee  not  bring  up  the  whole  reeord, 
bat  only  the  order  appealed  from. 
EUgnth,  Appellant,  vid  et  aL,  2S0 
m  814. 
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an  act  prohibiting  the  retailing  of  intoxicating  drinks, 
before  a  justice  of  tiie  peace.  He  appealed  to  the  circiiit 
oourt  and  the.  appeal  was  dismissed.  In  snstaining  the 
action  of  the  lower  court  the  supreme  court  thus  oh' 
serres: 

"The  principle  is  too  weU  settled,  by  the  repeated 
decisions  of  this  and  other  courts,  to  require  even  a  ref- 
erence to  authority  to  support  it, — that,  where  a  partic- 
ular jurisdiction  is  conferred  upon  an  inferior  court  or 
tribunal,  its  decision,  when  acting  within  the  jnrisdic- 
tioQ  conferred,  is  final,  unless  provision  is  made  by  stat- 
ate  for  an  appeal  from  such  decision.  In  no  case  has 
the  circnit  court  inherent  power  to  entertain  appeals 
from  Inferior  tribunals.  Where  but  one  trial  is  provided 
by  law,  that,  of  necessity,  must  be  final." 

In  Coon  V.  Mason  County,  22  HI.  666,  the  county  court 
ordered  a  road  to  be  opened  and  refused  to  allow  the 
plaintiff  any  damages  for  land  crossed  by  the  road.  The 
drenit  court  affirmed  the  order.  The  supreme  court 
sustained  a  motion  to  dismiss  because  the  statute  pro- 
vided that  the  decision  of  the  circuit  court  should  be 
final. 

In  Moore  v.  Mayfield,  47  111.  167,  in  a  contest  of  an 
election,  it  was  held  that  there  could  be  no  review  on 
error  because  the  statute  provided  that  the  decision  of 
the  circuit  court,  on  appeal  from  a  justice  of  the  peace 
who  had  heard  the  contest  in  the  first  instance,  should 
be  final. 

WHAT  IS  INCLUDED  AND  MEANT  BY  "aLL  CAUSES  IN  LAW  OB 

equity" 

Article  6,  section  12,  of  the  constitution:  "The  cir- 
cuit court  shall  have  original  jurisdiction  of  all  causes 
in  law  and  equity,  and  sudi  appellate  jurisdiction  as  may 
be  provided  by  law." 

In  an  election  contest  for  jndge  of  the  Superior  Court 
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of  Cook  County  a  review  was  attempted  to  be  had  in 
the  circuit  court.  The  supreme  court,  in  sastaiiiing  a 
diBmissal  hy  the  court,  thus  observes,  Douglas  v.  Hutch- 
inson, 183  III.  323  (Af.),  appeal  from  circuit  court:  "The 
provision  of  the  constitution  conferring  original  juris- 
diction upon  circuit  courts  includes  the  prosecution  of 
every  claim  or  demand  in  a  court  of  justice  which  was 
known,  at  the  adoption  of  the  constitution,  as  an  action 
at  law  or  a  suit  in  chancery!  It  also  includes  all  actions, 
since  provided  for,  in  which  personal  or  property  rights 
are  involved,  which  belong  to  the  same  class  or  are  of 
the  same  nature  as  previously  existing  actions  at  law  or 
in  equity.  Such  are  cases  where  the  legislature  creates 
a  new  statutory  remedy  for  the  recovery  of  property 
or  for  damages  occasioned  by  the  infringement  of  a 
right.  There  are  many  special  statutory  proceedings 
which  involve  rights  but  which  are  not  within  the  terras 
of  tiie  constitution  because  they  are  not  causes  at  law 
or  equity.  This  proceeding  has  never  been  regarded, 
under  the  common  law  or  equity  practice,  as  a  cause  at 
law  or  in  equity,  and  is  not  of  the  same  nature  as  such 
a  cause." 

The  same  citation  is  made  in  Brueggemann  v.  Young, 
208  m.  181,  which  was  an  election  contest  and  cites  the 
Moore  case. 

SECTIONS  122  OF  THE  COnNTT  COTJBT  ACT  CHAP.  37  B.  S.  1874 
APPEALS  IN  STATUTOBT  FBOCBEDINGS 

In  view  of  the  provision  of  section  8  of  the  Appellate 
Court  Act  (1877)  for  an  appeal  to  the  Appellate  Court 
from  the  county  court  "in  any  suit  or  proceeding  at  law 
or  in  chancery  other  than  criminal  cases,  etc."  the  ques- 
tion arose :  To  what  extent  does  section  8,  hy  implication, 
repeal  section  122  of  the  County  Court  Act.  It  was  held 
in  Sebree,  Appellant  v.  Sebree  et  al.,  293  lU.  228  (Af.)  fol- 
lowing the  Myers  case,  245  111.  140,  that  an  appeal  from 
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a  decree  of  the  probate  court  "declaring  heirship"  was 
rightly  taken  to  the  circuit  court. 

The  reason  for  this  holding  is,  that  the  determination 
of  a  qnestiou  of  heirship  is  not  had  under  and  by  virtue 
of  the  coDunon  law  and  equify  powers  of  the  court  bnt 
purely  by  power  conferred  by  statute. 

^BACTICB    ON    APPEAL 

Bnt  appeals  for  the  removal  of  causes  from  an  inferior 
to  a  superior  court  for  the  purpose  of  trial  de  noTO,  or 
for  a  review  of  the  facts  and  law  were  unknown  to  ihe 
common  law  and  can  only  be  had  where  they  are  ex- 
pressly given  by  statute." 

All  the  statutory  provisious  in  reference  to  the  time 
and  manner  of  perfectii^  an  appeal  must  be  strictly  con- 
formed to.  Provisions  of  statute  limiting  the  time  with- 
in which  application  for  an  appeal  must  be  made  are 
mandatory."  The  Practice  Act,  section  121,  provides 
that  application  for  appeals  shall  be  made  within  twenty 
(20)  days. 

A  review  of  a  judgment  of  an  inferior  court  created 
1^  statute  can  only  be  had  in  the  mode  provided  by  stat- 
ute; and  the  particular  way  provided  for  the  appeal, 
exciades  every  other  way.^'' 

13— Tha      Schooner      "Conrtitn-  WotwIj    (Towo    of),    81   IQ.    878 

tion"  T.  Woodworth,  1   Scam.  611  (Aff.);  Lewu  r.  Shear  et  aL,  93  m. 

(Aff.);    Edwards  et  aL   t.   Vande-  121    (Ap.   Dis.);    Darwin  et  aL   v. 

maek,  13   DL  633    (Aff.);   Ohio  ft  JoIle^  Admr.,  82   m.   107    (Aif.); 

■iNi.    Baitroad    Co.    t.    Lawrene^  James  t.  Dexter  et  al.,  112  HI.  48* 

Coostr  ot,  27  m.  SO  (Aff.):  Orere  (Ap.  Dia.);  Bosier  v.  WiDiaDUi,  92 

•t  aL  T.  GoodKiii  et  aL,  142  El.  355  IIL   187   (R.  E.) ;   Vickara  t.  T711- 

(Ap.  Dii.);    Harding  v.   Larkin  et  dall,     188     ID.     618     (Ap.     Du.}-, 

■1,  41  lU.  413  (B.  B.} ;  AnderMiu  v.  Wonoler  t.  Idem,  98  HL  129   (Ap. 

Stcgcr  ft  aL,  173  IIL  112   (Aff.) ;  Dia.) ;   Sbolt;  y.  UcIntTre,  136  m. 

Muioii  CoDn^   V.   Harper,   44   H).  33  (Ap.  Dia.). 

as  (Ap.  Dia.).  15— Hill  et  al.  t.  Chicago   (City 

14— Oriffln  t.  BelleTille  (CitJ  of),  of),    218    lU.    176    (Ap.    Dii.).     A 

SO    DL    422     (Alf.) ;     Kemper    t.  eoort   cannot   delegate  to  ita  elbrk 
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The  appeal  mast  be  perfected  by  the  same  number  of 
persons  to  whom  the  right  of  appeal  was  granted  and  in 
conformity  with  the  order  of  the  conrt>* 

An  appeal  can  only  be  takes  from  a  final  judgment, 
which  disposes  of  and  settles  finally  the  rights  of  the 
parties.  ^^ 

There  is  no  right  of  appeal  in  criminal  cases."' 

It  mast  be  a  jndiaal  act  as  distinguished  from  a  min- 
isterial act  from  whiidi  an  appeal  can  be  taken." 

Proper  practice,  when  an  appeal  is  taken  from  a  jus- 
tice of  the  peace,  or  the  county  court  (probate  side),  to 
the  circuit  court,  in  addition  to  filing  an  appeal  bond  as 
determined  by  the  justice  or  the  court,  is  to  advance  the 
fees  for  a  transcript  of  the  record  and  the  fees  of  the 
clerk  of  the  circuit  court.  If  the  appellant  neglects  to 
do  this,  the  appellee  can  file  the  transcript,  pay  the  fees, 
and  ask  the  circuit  court  for  a  rule  on  appellant  to  re- 
fund them.  In  the  absence  of  a  compliance  mth  the 
rale  or  cause  shown  to  the  contrary,  it  is  proper  for  the 
appeal  to  be  dismisBed.** 

The  filing  and  approval  of  the  appeal  bond  suspends 
the  action  of  the  lower  court  and  all  steps  of  appellee 


tb«  power  to  approve  an  appeal 
bond  in  the  abBenee  of  atatutor; 
proviaiOQ  tor  so  doing;  Bowleanlla 
Mining  ft  Han.  Cto.  t.  PoUiog,  89 
m.  58  (AA.) ;  Peoph  es  roL  t.  GU- 
bort,  lis  ni.  G9  (Affi- 
le— Carson  t.  Merle  et  al.,  3 
Seam.  168  (B.  B.);  Lingle  et  al.  v. 
Chicago  (atj  of),  310  111.  000  (Ap. 
Dts.);  Fortune  t.  Qilbert,  207  IIL 
836  (Ap.  Dia.);  Hiletnan  t.  B«ale, 
US  ID.  3S5  (Aff.);  in  the  matter 
of  Story,  120  m.  iU  (a  B.) ;  Wat- 
son et  aL  v.  Thrall,  3  Oil.  69  (Ap. 
Dii.) ;  Johneon  et  al.  v.  Barber,  4 
OIL  1  (Ap.  Dia.);  Boike  v.  Gold- 
atein,  86  lU.  568  (Af.):  C.  P.  ft  S. 
BaUroad  Co.  t.  Preddent  and  Trus- 


tees of  Town  of  Marseilles,  104  III. 
61  (motion  denied) ;  Tedrick  v. 
Wells  et  al.,  152  111.  214  (Aff.); 
Propeller  "Niagara"  t.  Markin,  42 
III.  100  (Ap.  Dis.). 

17— Phelps  V.  Fiekes  et  aL,  63  111. 
201  (Ap.  DUO;  Uyers  et  al.  v. 
Manny  et  aL,  63  HI.  211  (B.  B.). 

18— French  v.  The  People,  77  111. 
S31  (Ap.  Dis.):  Gallagher  v.  The 
People,  207  IE  247  (motion  de- 
nied). 

19— Aurora  (City  of)  v.  Schoe- 
berlein,  230  Dl.  496  (S.). 

20— Edwards  t.  Duling,  36  IIL 
351  (B.  B.);  Qanity  t.  Bush,  84 
IIL  73  (Air.) ;  Meserve,  Ezi.,  t.  De- 
laner,  112  IIL  S3  (Aff.). 
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to  prosecnte  or  defeat  the  cause  of  action  mnst  be  had 
in  the  conrt  above  (oircnit,  appellate,  or  supreme).^' 
The  perfecting  of  an  appeal  is  a  continnation  of  the  cause 
in  the  npper  conrt,  and  the  conrt  below  thereby  loses  all 
further  control. 

The  appeal  bond,  when  filed  and  approved,  is  in  the 
nature  of  process,  and  all  irregnlarities  with  reference 
to  it,  will  be  waived  if  the  appellee  appears  in  the  upper 
court  and  makes  no  objection.*' 

REVIEW    OF  APPELLATE   COtTBT   JUDGMEKT8 

To  partially  relieve  the  supreme  court  from  the  duty 
imposed  by  the  statute  of  1837  of  reviewing  the  verdicts 
of  juries  in  common  law  cauBes,  or  findings  of  fact  where, 
from  the  record,  it  appears  that  a  jury  trial  has  been 
waived  by  the  parties,  provision  was  made  by  the  legia- 


21— Ow«a«  T.  Keth«,  5  OiL  79; 
BaTiiolds  T.  Pen?,  11  in.  534  (Ap. 
Di*.);  B«rd  V.  Cocher,  31  HL  295 
(Alt.) ;  Fix  T.  Qaiim  et  »L,  75  ID. 
232  (Air.);  limer  t.  Th«  Saperiot 
HuUne  Co.,  79  in.  450  (Aff.); 
Pcaree  et  aL  t.  Swui,  1  Beun.  266 
(Air.). 

22 — Euton  V.  Altnin,  1  Smn.  260 
(Ait.);  Mitchell,  Adm.,  t.  Jacobs 
«t  aL,  17  HL  235  (Aff.) ;  Kemp«T  t. 
WKntYf,  Town  of,  SI  HL  278 
(AJI.);  Boiier  v.  WUliuns,  02  111. 
1S7  (B.  B.). 

In  the  Boder  CMe  the  statute  pro- 
ndcd  that  the  appeal  bond  "ahaU 
be  giren  within  five  (5)  dajs  from 
tha  time  of  entering  the  jndgment." 
Tbe  appellee  appeared  in  the  eirsnit 
eooTt  and  made  a  motion  to  diamia 
the  appeal  beeanae  the  bond  had 
aot  been  filed  wiUiin  the  BtatDtoir 
tbw,  wbieb  notion  waa  overruled. 
The  ■Dpmae  conrt  in  holding  this 
tnvt  tkna  obmvvd: 

B.P.— 2 


"There  is  nothing  in  the  record 
to  show  that  appellant  in  an?  man- 
ner submitted  himself  to  the  juris- 
diction of  the  court.  He  merefy  ap- 
peared in  court  and  entered  his  mo- 
tion to  dismiss  the  appeal;  and  tbe 
right  to  do  so  at  any  time  while  the 
cause  was  on  the  docket  could  not 
have  been  affected  bj  an;  rule  of 
court.  The  appeal  not  having  been 
taken  within  the  time  prescribed  by 
law,  the  court  acquired  no  jurisdic- 
tion of  the  case;  and  it  could  not 
lawfully,  unless  by  consent  of  the 
appellee,  have  entered  any  order  In 
it  except  to  dismiss  it ' ' 

•In  1907  (8e«u  Laws,  8ec.  118, 
p.  467)  was  added:  "Gases  in 
which  the  validity  of  a  mnnicipal 
ordinance  is  involved  and  in  which 
the  trial  Jndge  shall  certify  that  Id 
his  opinion  the  public  interest  so  re- 
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latnre  in  1877,  under  section  11,  article  6,  of  the  constitu- 
tion, for  the  organization  of  four  appellate  courts.** 

This  amounted  to  a  repeal  by  implication  of  this  stat- 
ute as  to  all  cases  taken  to  the  supreme  coort  in  whidi, 
under  the  constitution,  a  jury  trial  was  guaranteed,  ex- 
cept certain  ones  therein  enumerated,  viz.:  Where  a 
freehold,  a  franchise,  the  validity  of  a  statute,  the  con- 
struction of  the  constitution,  the  public  revenue,  or  the 
rights  of  the  State  were  involved.  In  1907  (Sess.  Laws, 
sec.  1 18,  p.  467 )  was  added :  ' '  Cases  in  which  the  validity 
of  a  municipal  ordinance  is  involved  and  in  which  the 
trial  judge  shall  certify  that  in  his  opinion  the  public 
interest  so  requires." 

A  further  end  sought  by  the  legislature  was,  the  crea- 
tion of  courts  of  last  resort  to  litigants  on  propositions 
of  law  as  well  as  fact  in  common  law  and  equity  cases, 
except  the  ones  last  enumerated,  where  the  amount  in- 
volved did  not  exceed  exclusive  of  costs  $1,000;  unless 
the  judges  themselves  should  be  of  the  opinion  that  ques- 
tions of  law  were  involved  of  such  importance  that  they 
should  be  passed  upon  by  the  supreme  court. 

SBC.  90  PBACTICB  ACT 

Section  90  of  the  Practice  Act  and  8  of  the  Appellate 
Court  Act  were  enacted  at  the  same  time  and  contained 
the  provisions  for  a  review  by  the  supreme  court  of  the 
judgments  of  the  appellate  court. 

The  practice  act  provided  for  an-  appeal  to  the  su- 
preme court  when  the  amount  involved  exceeded  $1,000 
exclusive  of  costs.  Section  8  of  the  Appellate  Court  Act 
provided  that  in  actions  ex  contractu,  where  the  amount 
involved  was  less  than  $1,000  exclusive  of  costs  and  in 

23 — Moore  v,  Tiem^,  JOO  lU.  207  Di*.) ;    SsM.  I*w»   18T7,  pagw  68 

(Aff.) ;  Eerfoot  v.  Cromwell  Monsd  and   153,  Pr&etice  Act,   1B77,   Sees. 

Oo.,  115  HI  e02   (Aff.J ;  Lewis  t.  88,  B9  and  91.    Section  88  amended 

SbesT    et    aL,    03    m.    121    (App.  in  1879  Session  Laws,  p.  22S. 
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actions  sounding  in  damages  where  the  judgment  of  the 
eoort  below  was  less  than  $1,000  exclusive  of  costs,  the 
jndgment  or  decree  of  the  appellate  court  should  be  final 
and  no  appeal  allowed  thereon. 

Neither  section  made  special  mention  of  causes  of  ac- 
tion, wherein  no  money  or  profierty  rights  were  directly 
involved,  snch  as  bills  for  divorce,  mandamus,  injunc- 
tion, certiorari,  quo  warranto,  bat  grouped  them  under 
the  words  "all  other  cases." 

And  section  8  only  allowed  an  appeal  when  the  ' '  order, 
judgment  or  decree  is  final,"  and  section  90  allowed  an 
appeal  not  only  when  it  was  final  but  also  when  the 
"jadgment,  order  or  decree  of  the  appellate  court  be 
SDch  that  no  further  proceedings  can  be  had  in  the  court 
below,  except  to  carry  into  effect  the  mandate  of  the 
appellate  court."" 

There  is  some  conflict  in  the  decisions  as  to  the  right  of 
appeal  under  these  two  sections.  The  several  members 
of  the  conrt  have  not  been  in  strict  aocord,  as  to  the  con- 
stmction  and  application  of  these  two  sections  to  the 
facta,  in  the  variety  of  cases  that  have  been  presented. 
There  is  agreement,  however,  on  the  proposition  that 
section  90  of  the  Practice  Act,  and  section  8  of  the  Ap- 
pellate Court  Act  "must  be  construed  in  pari  materia, 
and  given  the  same  effect  as  if  both  were  contained  in 
the  same  act." 

The  cases  wherein  an  appeal  will  lie  from  the  appellate 
oonrt  to  the  supreme  court  can  be  grouped  under  the 
following  heads : 

IsL  Where  the  judges  certify  that  there  are  questions 
of  law  involved  of  such  importance  "on  account  of  prin- 
dpal  or  collateral  interest  that  they  should  be  passed 
upon  by  the  supreme  court." 

it — IntemAtional    BBuk    of    Ohl-  tberefor,  no  review  «f  interloontory 

aga  et  bL  T.  Jenkiiui  et  aL,  104  EL  deereea.    Gage  t.  Eich  et  al.,  68  Bl. 

143  (B.  B.).  297  (Afl.  Dis.);  Chum  v.  Donoghne, 

muwnt    ft   proviBion    of    rtatate  136  ID.  479  (Writ  Dla.). 
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2nd.  Cases  where  the  amount  involved,  being  BUBcep- 
tible  of  direct  proof  exceeds  $1,000  exclusive  of  costs, 

3rd.  Where  the  amount  sought  to  be  recovered  is  not 
susceptible  of  direct  proof  and  the  judgment  of  the  cir- 
cuit court  amounted  to  $1,000  or  more,  exdnsive  of  costs. 

4th.  "All  other  cases,"  that  are  not  brought  to  re- 
cover money  or  property  rights. 

The  leading  case  in  which  these  two  sections  have  been 
construed  is  Baber,  Exr,  v.  Pittsburg,  Cincinnati  &  St. 
Lonis  Bailroad  Co.,  et  al.,  93  HI.  342.  This  was  an  action 
upon  the  case  for  damages  claimed  to  have  been  inflicted 
upon  certain  lots  in  the  City  of  Chicago  in  consequence 
of  the  Pittsburg,  Cincinnati  &  St.  Louis  Railroad  Co., 
laying  down  its  tracks  in  close  proximity  to  the  lots. 
The  issue  was  found  for  the  defendant.  Judgment  ren- 
dered against  the  plaintiff  for  costs,  which  on  appeal 
was  affirmed  in  the  appellate  court.  In  the  supreme 
court  the  question  was :  Whether  under  section  8  of  the 
Appellate  Court  Act,  and  section  90  of  the  Practice  Act, 
that  judgment  could  be  reviewed.  The  supreme  court 
speaking  by  Mr.  Justice  Mulkey  held  that  section  8  of 
the  Appellate  Court  Act  and  section  90  of  the  Practice 
Act,  because  enacted  upon  the  same  day  "must  be  con- 
strued in  pan  materia,  and  given  the  same  effect  as  if 
both  were  contained  in  the  same  act,"  that  the  above 
classification  included  all  the  cases  wherein  an  appeal 
would  lie  from  the  appellate  court  to  the  supreme  court, 
and  that  the  court  did  have  jurisdiction  to  review  this 
judgment  because:  "Both  the  character  and  extent  of 
the  injury  were  clearly  susceptible  of  direct  proof  by 
those  who  were  familiar  with  the  value  of  real  property 
in  that  locality  before  and  after  the  injury  complained 
of.  And  as  the  damages  charged  in  the  declaration,  and 
which  the  evidence  on  the  part  of  the  appellant  tended  to 
prove,  were  in  excess  of  $1,000,  the  appeal  was,  there- 
fore, properly  allowed,  and  the  court  has  jurisdiction  to 
review  the  action  of  the  appellate  court." 
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In  an  action  for  damages  for  failing  to  collect  a  draft 
for  $1,000,  it  was  held  that  an  appeal  would  not  lie  to 
the  supreme  court,  because  the  damages  were  susceptible 
of  direct  proof  and  did  not  exceed  $1,000  exclusive  of 
costs."  In  an  action  hy  bill  to  set  aside  an  award  of 
$704.62,  which  was  sustained  by  the  circuit  court,  the 
appellate  court  reversed  the  decree  but  did  not  remand 
the  canse.  On  writ  of  error  to  the  appellate  court  the 
supreme  court  refused  to  dismiss,  holding  that  the 
amount  involved  exceeded  $1,000.  As  the  matter  stood 
between  the  parties,  the  complainant  in  the  bill  had 
chained  against  "him  an  award  of  $704.62,  while  he 
claimed  indebtedness  of  $400  against  the  defendant" 

In  an  action  on  the  ease  for  damages  inflicted  upon  a 
rider  of  a  bicycle  by  an  act  of  the  defendant's  conductor, 
claimed  to  have  been  negligent,  the  judgment  of  the  dr- 
eoit  oonrt  was  $1,000.  A  motion  to  dismiss  the  appeal 
in  the  supreme  court  was  denied  because  the  "damages 
sought  to  be  recovered  were  speculative  in  character  and 
not  sosceptible  of  direct  proof  and  the  damages  are 
$1,000  or  more,  as  shown  by  the  judgment.*' '' 

In  a  bill  in  equity,  on  reference  to  the  master,  $1,000 
was  recommended  to  be  charged  against  a  guardian  in 
favor  of  an  attorney.  It  wm  held  that  the  amount  war- 
ranted an  appeal  to  the  supreme  court.'" 

TAI>UE  IS  CONTBOVBBSY  NOT  BXCBEDIKa  $1,000  AND  NO  OBB- 
TIFICATB  OP  IMPOBTANCB 

A  bill  in  chancery  was  filed  to  compel  the  removal  of 
a  dam  whidi  it  was  alleged  caused  the  overflow  of  about 
three  acres  of  land,  of  no  great  value.    In  the  absence 

as— Bask  of  GommerM  t.  MQla,  27— North    OMwgo    Stnet   B^- 

■m  m.  410  (Ap.  ma.) ;  Ctmunini  t.  road  Oo.  t.  Gomu,  208  HI.  WB  B. 

HnlmH  at  ■!.,  JOT  HL  66S  (motion  SS— Don^ertr,    Sr.,    et    aL    v. 

ts  dbmta  denied).                              '  Hngbes  «t  al.,  185  m.  SSt,  App.  Ot 

Mr-UMhler  V.  Bbmt,  100  HL  460  B.  Snp.  Ot.  Aff. 
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of  a  certificate  of  importance  it  was  held  that  no  appeal 
would  lie  to  the  supreme  court.  ^* 

The  appellate  court  reversed  a  decree  of  the  circuit 
court  that  adjudged  that  $60  per  month  should  be  paid 
to  a  wife  and  two  children.  It  was  held  that  an  appeal 
would  not  lie  to  the  supreme  court  as  the  amount  in  con- 
troversy did  not  exceed  $1,000.'" 

The  appellate  court  affirmed  the  decree  of  the  county 
court  which  denied  the  petition  of  an  insolvent  for  an 
exemption  of  $400.  It  was  held  that  this  decree  did  not 
come  within  any  of  the  provisions  of  the  statute  allow- 
ing an  appeal  to  the  supreme  court."' 

But  in  a  criminal  case  in  which  the  defendant  was  fined 
$15  for  resisting  an  officer,  it  was  held  that  a  writ  of 
error  would  lie  from  the  supreme  court  to  the  appellate 
court  because  under  section  11,  article  6,  of  the  constitu- 
tion a  writ  of  error  is  a  writ  of  right  of  which  a  party 
cannot  be  deprived  by  legislation.^^ 

ACTIONS  SOUNDIHQ  IN  DAMAGES 

Judgment  below  less  than  $1,000.  But  in  actions  for 
assault  and  battery,**  personal  injury  from  the  wrong- 
ful conduct  of  another,**  the  wrongful  levy  upon  prop- 
erty by  a  sheriff,'"  when  judgment  is  rendered  against 
the  plaintiff  for  costs,  it  is  held  that  no  appeal  lies  to  the 
supreme  court,  because  they  are  actions  sounding  in 
damages  and  the  judgment  is  for  costs  less  than  $1,000. 

et>— Taleott  V.  Sehnb  et  aL,  05  lU.  34— Smith  v.  Harris  et  ti.,   113 

201  (Ap.  Du.).  HL  136  (Ap.  Dig.) ;  Baztrom  t.  C.  * 

30— CmUnf  t.  UmUwif,   103   111.  N.  W.  B.j.  Co.,  117  III.  ISO   (Ap. 

661  (Ap.  Dia.).  I>i«-);    Tucker    v.    Champidgn    Co., 

81— In  the  matter  of  Laudfield,  Agric,  1S4  IlL  S93  (Ap.  Dia.). 

18S  ni.  eU  (Ap.  Dia.).  3S— People  y.  Hidkiff  et  al.,  174 

32— Smith  v.  The  People,  06  IlL  lU.  323  (Ap.  Die.). 
407  (motion  denied). 

33— MeNv  '•  StrattoB,  108  lU. 
30. 
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Actions  such  as  injonctions,  mandamuB,  divorce,  cer- 
tiorari, and  quo  warranto,  that  are  embraced  under  the 
residuary  clause  of  the  statute  "in  all  other  cases,"  and 
do  not  involve  money  or  property  rights,  are  not  under 
the  limitation  of  $1,000  referred  to  in  section  90.'" 

AMENDMENT  TO  SECTION  8  IN  1887 

In  1887  the  legislature  amended  section  8  of  the  Appel- 
late Court  Act  by  adding:  "And  provided  further,  that 
in  all  actions  where  there  was  no  trial  on  an  issue  of  fact 
is  the  lower  court,  appeals  and  writs  of  error  shall  lie 
from  the  appellate  court  to  the  supreme  court,  where  the 
amonnt  claimed  in  the  pleadings  exceeds  $1,000."^^ 

It  was  held  under  this  amendment  that  remanding  a 
cause,  "for  such  other  proceedings  as  to  law  and  justice 
shall  appertain,"  was  not  a  final  judgment,  and  that  it 
waa  only  in  the  case  of  final  judgments  that  the  court 
eonld  resort  to  the  pleadings  to  ascertain  the  amount  in- 
volved** 

The  fact  timt  a  verdict  is  returned  in  compliance 
with  an  instruction  of  the  court  does  not  warrant  the 
defeated  party  on  appeal,  to  maintain  in  the  supreme 
court  that  there  be  no  trial  on  the  facts.*" 

In  a  case  for  personal  injury,  in  which  there  had  been 
a  trial  npon  two  of  the  counts  in  the  declaration  and  a 
demurrer  was  sustained  to  three  of  the  counts,  eind  a 
verdict  returned  under  direction  for  the  defendant,  it 
was  sought  in  the  supreme  court  to  sustain  the  court's 
right  to  review  the  judgment  on  the  ground  that  there 

SB— Hydop  et  «L  v.  Finch,  99  ni.  534;  Tosetti  Brewing  Co,  v.  Eoehler, 

iri;  Peek  et  aL  v.  Herrington,  104  200  111.  369   (Aff.). 

m  83;  French  et  al.  v.  Gibba,  105  37 — Seasion     Laws     1887,     page! 

ID.  S23;  CUleraft  t.  L.  E.  ft  St.  L.  186-7. 

R.  B.  Co.,  113  lU.  86;  Fanners'  Na-  38— Partridge,  Em.,  v.  Stevens  et 

tioMl  Buk  of  111.  V.  Sparling,  113  al.,  187  HI.  383   (Ap.  Die.). 

IB.  S73;  Biehard*  t.  People,  ex  rel,  39 — CummingB  v.   Chicago  ft  N. 

100  CL  123;  Green  -r.  GoS,  153  SI.  W.  Rj.  Co.,  169  HI.  608  (Writ  Dia.). 
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had  been  no  trial  on  the  issue  of  fact  raised  by  the  counta 
to  which  the  demurrer  had  been  sustained.  In  disposing 
of  this  contention  of  counsel  for  plaintiff  in  error  the 
court  observes;  "This  case  having  been  disposed  of  by 
a  trial  in  which  an  issue  of  fact  was  submitted  to  a  jury, 
we  cannot  now  say  that  it  was  finally  disposed  of  upon 
the  iesne  of  law  raised  by  the  demurrer  to  the  said  counts 
in  the  declaration.  It  cannot  be  said  that  the  counts 
demurred  to  were  different  matter,  upon  which  the  court 
passed  as  a  question  of  law,  from  matters  involved  in 
the  trial  had  before  the  jury."  •  •  •  "Plaintiff's 
case  being  one  sounding  in  damages  when  it  was  sub- 
mitted to  the  jury  on  the  issue  of  fact,  the  amount  of 
the  judgment  was  the  criterion  by  which  our  jurisdiction 
was  determined.  The  judgment  being  less  than  $1,000, 
we  could  only  obtain  jurisdiction  upon  a  certificate  of 
importance  from  the  appellate  court."  ** 

SOURCES  FROM  WHICH  THE  SUPREME  COirBT  WILL  ASCEBTAIK 
THE  AMOUNT  INVOLVED 

The  amount  involved,  that  governs  the  right  to  appeal 
from  the  appellate  court  to  the  supreme  court  must 
appear  from  the  record  itself,  or  from  the  certificate  of 
the  appellate  court  or  judges.  It  cannot  be  shown  by 
matter  dehors  the  record.  A  decree  of  the  circuit  court 
establishing  the  liability  of  stockholders  of  an  insolvent 
Bank  to  creditors  of  the  Bank  was  affirmed  in  the  appel- 
late court.  In  dismissing  an  appeal  for  want  of  juris- 
diction, supreme  court  observes:  ""We  have  examined 
the  record  with  some  care  and  have  been  unable  to  find 
(that  the  claim  of  either  appellant  is  $1,000  or  more) 
any  such  finding  or  proof.  *  •  •  The  construction 
we  have  given  to  the  statute  requires  that  this  fact 

10— Botwrds  T.  Wftbaab  B.  B.  Oo., 
194  m.  361  (Writ  Oia.)- 
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should  appear  from  the  record,  or  by  certificate  from  the 
appellate  court  judges.'**' 

In  an  action  of  replevin  the  affidavit  filed  by  the  plain- 
tiffs to  procure  the  writ  stated  that  the  notes  sued  for 
were  worth  $10,400.  The  circuit  court  found  the  issues 
for  the  defendant  and  rendered  a  judgment  for  costs 
agtunst  the  plaintiff.  The  court  in  sustaining  its  right 
of  review  held  that  it  eufificiently  appeared  from  said 
affidavit  that  the  amount  involved  exceeded  $1,000.*" 

But  in  aD  action  of  replevin  In  which  the  plaintiff  to 
procure  the  writ  "swore  the  property  about  to  be 
replevied  was  worth  $1,000,  and  judgment  was  rendered 
for  the  plaintiff  in  both  circuit  and  appellate  courts  the 
court  held  even  {if  it  were  admissible  to  resort  to  the  affi- 
davit)" to  asceii:ain  the  amount  involved  it  did  not 
snfBciently  appear  to  sustain  the  jurisdiction  of  tile 
court*' 

PRESUMPTION    AS    TO    THE    APPELLATE    COUET's    FIHDINQ 
OP  FACT 

There  will  be  no  presumption  that  the  appellate  court 
found  the  facts  differently  from  the  trial  court  unless 
the  facts  so  differently  found  are  recited  in  the  final 
order,  judgment,  or  decree.  A  certificate  of  facts 
made  by  the  appellate  court  judges  two  months  after 
the  entering  of  the  court's  judgment  cannot  be  con- 
sidered to  disturb  this  presumption.** 

Xor  can  the  opinion  of  the  appellate  court  be  resorted 
to  establish  the  proposition  that  the  appellate  court 
fonnd  the  facts  different  from  the  circuit  court.*" 

tl— Piper  et  aL  T.  JaeobwHi,  S8  43— Hancock  r.  Tower,  D3  DL  160 

m.  3SB    (Ap.    DiB.);    UeOuTk   t.  (Writ.  Dis.). 

Bun;,    93    DL    118     (Ap.    ISa.);  44— TibbaUs  et  aL  t.  Libbj,  97 

Lewi*  T.  Shear  et  aL,  93  HI.  Ul  HL  6S£  (Jndg.  Aff.). 

(Apt  Dia.).  45— Coalfield  Co.  v.  PmIc,  98  El. 

42— Honii   admx.,   etc,   t.  Pre*-  139  (B.  B.) ;  Hanfleld,  et  aL,  Od.  T. 

tOB  et  aL,  S3  m.  SIS  (Jodg.  All.).  Convene  et  aL,  105  DL  534  (Afl.); 


itizecoy  Google 


StaTUTORT   PaOCEEDINQB 


EFFECT  OF  APPELLATE  COURT  JUDGMENT  RBVBBSINQ  AND 
REMANDING  FOB  FDBTHBB  PE0CEEDIN06 

No  appeal  lies  to  the  supreme  court  where  the  judg- 
ment of  the  appellate  court  recites:  " Reversed,  and  the 
cause  remanded  to  the  circuit  court  for  such  other  and 
furtiier  proceedingB  as  to  law  and  justice  shall  apper- 
tain."" 

But  where  the  judgment,  order,  or  decree  of  the  appel- 
late court  is  such  that  no  further  proceedings  can  he  had 
in  the  court  below,  except  to  carry  into  effect  the  mandate 
of  the  appellate  court,  an  appeal  will  lie  to  the  supreme 
court,*' 

Amendment  of  1887  provided  for  appeal  to  the  su- 
preme court  from  the  appellate  court,  when  there  had 
been  no  trial  in  the  circuit  court  upon  an  issue  of  fact. 

It  is  held  that  this  amendment  does  not  apply  to  cases 
where  a  verdict  has  been  returned  under  the  direction 
of  the  court  and  the  amount  involved  does  not  exceed 
$1,000." 

The  whole  subject  of  the  review  of  judgments  of  the 
appellate  court  by  the  supreme  court  is  governed  by 


Anderson  t.  Fruitt,  lOS  lU.  378 
<Writ.  Dig,). 

46 — Chicago  &  North  Western  B. 
T.  Co.  T.  Andrews,  Adm.,  146  IlL 
S7  W.  Dis.;  Buck  v.  Hamilton, 
County  of,  09  111,  507  (Writ  of  er- 
ror disOi  Anderson  t.  Fruitt,  IDS 
lU.  378  (Writ  of  error  dia.) ;  Inter- 
national Bank  at  al.  T.  Jenkins  As- 
signee, et  al.,  100  III.  ZIO  (Writ  of 
error  dis.) ;  Chicago  A  N.  W.  B.  B. 
T.  Andrews,  Admr.,  14S  IlL  27 
(Writ  of  error  dis.};  Trustees  of 
Schools  y.  Potter  et  aL,  108  111.  433 
(yrrit  of  error  di«.). 

47— Amberg  v.  Butlett,  100  lU. 
IS  Ap.  Dii.;  Joliet  A  Chicago  B.  B. 
Co.  et  aL  t.  Healy  et  al.,  04  lU.  416 
(Decree  rev.);   IntematioDal  Bank 


of  Chicago  et  aL,  104  IlL  143  (B. 
R.) ;  Englewood  Connecting  B7,  Co. 
V.  Chicago  &  Baaten  lU.  B.  B.  Co., 
117  lU.  611  (AH.). 

Note:  No  right  of  review  when  a 
decree  is  affirmed  in  part  and  re- 
versed in  part.  Interuationol  Bonk 
et  aL  V.  Jenkins  et  al.,  100  IlL  ilO; 
Gade  et  oL  v.  Forest  Glen  Briek  and 
Tile  Co.  et  al.,  1S8  IlL  3B  Ap.  Dia. 

Session  Laws  1687,  pp.  1S8-7. 

48 — Fifher  v.  The  Nubian  Iron 
Enamel  Co.,  163  lU.  3S7  <Ap.  dia.)  ; 
Cummings  v.  Chicago  &  N.  W.  By- 
Co.,  ISO  m  606  (Writ  dis.):  B«- 
barda  v.  Wabash  B.  B.  Co.,  104  lU. 
361  (Writ,  dis.);  Partridge,  Ex-z., 
V.  Stevens  et  aL,  187,  383  (App. 
Dia.). 
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sections  121  and  122  as  amended  in  1909  sesBion  laws, 
p.  30jL 

In  an  action  on  the  case  for  libel  declaration  claimed 
$50,000  damages.  Demurrers  to  the  pleas  that  were 
interposed  were  overruled  and  the  plaintiff  elected  to 
stand  hy  the  demurrer. 

On  writ  of  certiorari,  the  cause  was  removed  into  the 
supreme  court.  The  court,  after  saying  that  section  8 
of  the  Appellate  Court  Act  has  been  repealed  observes : 
"under  the  present  statute  a  judgment  in  an  action  ex 
contractu,  or  in  an  action  sounding  in  damages  which 
does  not  exceed  $1,000,  may  only  be  'brought  from  the 
appellate  court  to  this  court  for  review  where  the  appel- 
late court  shall  grant  a  certificate  of  importance.  We 
have  no  power  or  authority  to  bring  up  for  review,  by 
certiorari,  a  judgment  of  the  appellate  court  in  an  action 
ex  contractu  or  sounding  in  damages  which,  exclusive 
of  costs,  does  not  exceed  $1,000 ;  and  this  is  true  whether 
or  not  there  has  been  a  trial  of  any  issue  of  fact  in  the 
lower  coort  or  not."  *" 

In  Bizzo  V.  Catholic  Order  of  Foresters,  274  111.  91, 
Writ  of  Error  dis. 

A  judgment  of  $1,000,  on  appeal  to  the  appellate  court, 
was  reversed  and  a  judgment  of  nil  capiat  entered.  The 
court  granted  a  certificate  of  importance.  By  writ  of 
error  the  record  was  removed  into  the  supreme  court. 
In  dismissing  the  writ  of  error  the  court  observes : 

"Bnt  two  methods  are  provided  for  the  removal  of 
cases  from  appellate  courts  to  the  supreme  conrt  for 
reriew  by  section  121.  Regardless  of  the  amount  in- 
volved, appeals  from  judgments  of  the  appellate  courts 
are  authorized  upon  certificates  of  importance  granted 
by  that  court. 

'*Li  actions  ex  contractu,  and  in  oases  sounding  in 
damages  where  the  judgment  exclusive  of  costs,  shall  be 

W— U  Monte   V.  Kent,  2S3  111. 
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for  more  than  $1,000,  the  supreme  court  may  cause  the 
case  to  be  certified  to  it  for  review  by  writ  of  certiorari. 
These  two  methods  for  the  removal  of  cases  from  the 
appellate  court  to  the  supreme  court  for  review  are 
exclusive. 

"The  entire  subject  of  removal  of  cases  from  the  ap- 
pellate court  to  the  supreme  court  is  now  governed  by  the 
Practice  Act,  and  the  provisions  of  the  Appellate  Court 
Act,  upon  the  subject  of  appeals  which  are  inconsistent 
with  section  121  of  the  said  Practice  Act,  are  repealed 
by  said  section.  In  this  case  the  judgment  being  for 
an  even  $1,000  exclusive  of  costs,  under  section  121 
of  the  Practice  Act,  which  repeals  the  provisions  of 
the  appellate  court  act  authorizing  a  writ  of  error,  could 
only  be  reviewed  by  the  supreme  court  by  appeal  upon 
a  certificate  of  importance  granted." 

Court  says  no  right  to  sue  out  a  writ  of  error." 

STATUTOBY  PB00EBDIHG8 — BIGHT    OF   BBVIBW    ON    BEBOE 

In  a  statutory  proceeding,  or  in  cases  where  authority 
is  exercised  by  courts,  a  review  on  error  may  be  had 
though  there  be  no  provision  of  statute  therefore,  if 
property  rights  or  the  right  of  personal  liberty  are  in- 
volved, or  else  to  deny  the  writ  would  result  in  a  failure 
of  justice. 

In  Stuart  v.  People,  3  Scam.  395  (B.),  a  fine  of  $100 
was  adjudged  against  William  Stuart  for  publishing  an 
article  in  the  Chicago  Daily  American  that  reflected  upon 
the  court  and  jury  who  were  trying  John  Stone  for  mur- 
der. The  point  was  made  by  counsel  for  the  people  that 
there  was  no  provision  for  a  review,  and  that  conse- 
quently a  writ  of  error  would  not  lie.  In  holding  that 
a  writ  of  error  would  lie,  the  court  speaking  by  Mr. 

60 — BIzio  T.  Cstholie  Order  of  Z2  IIL  446,  for  a.  duentnon  «f  liglit 
Forsrten,  £74  BL  01  Writ  Dia.  to  eue  out  a  writ  of  erroi  in  ^b«M 

Note:    See  Hammond  v.  People,      corpna. 
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Justice  Breese  observes:  "Perilous,  indeed,  would  be 
the  condition  of  the  citizen  if  be  had  not  the  privilege, 
in  BDch  a  case,  to  have  it  reviewed  by  another  tribunal, 
and  defective  wonld  be  our  jarisprodence  if  it  afforded 
no  means  of  relief." 

In  Unknown  Heirs  of  Langworthy  v.  Baker,  23  HI. 
484,  a  writ  of  error  was  sued  out  to  review  a  decree  of 
the  connty  eonrt,  under  which  real  estate  had  been  sold, 
it  was  held:  "to  prevent  a  failure  of  justice,  that  error 
would  lie,"  as  no  appeal  had  been  "allowed  from  the 
final  order." 

In  Schlattweiler  v.  St.  Clair,  County  of,  63  111.  449, 
it  was  sought  to  review  a  judgment  of  the  circuit  court 
awarding  damages  for  the  change  and  re-iocation  of  a 
highway.  In  sustaining  a  writ  of  error,  the  conrt  ob- 
serves: "The  right  to  appeal  or  to  sue  out  a  writ  of 
error  is  a  constitutional  right,  and  must  be  allowed  when 
claimed." 

Though  no  provision  for  a  review  had  been  made  in 
case  of  a  conviction  under  "Act  concerning  Bastardy," 
the  right  to  a  writ  of  error "'  was  sustained  on  constitu- 
tional and  common  law  grounds. 

In  a  proceeding  to  condemn  property  for  the  purpose 
of  laying  out  and  widening  a  street,  it  was  held  that  a 
party  who  claimed  that  his  land  had  been  damaged  there- 
in, might  have  a  review  by  writ  of  error,**  obviously  for 
the  reason  that  property  rights  were  involved. 

In  a  proceeding  by  The  People  against  an  adminis- 
trator for  failure  to  make  distribution  of  funds  in 
accordance  with  an  order  of  the  Probate  Court  of  Cook 
CoTui^,  it  was  contended  that  a  writ  of  error  would  not 
lie  from  an  order  of  commitment  to  the  county  jail.  In 
SDBtaioing  the  right  the  court  observes: 

"We    are    aware    of   no    statutory    provision    which 

n— pMk  T.  nie  PMpIe,  76  HI.  52— Hjde  Park,  Village  of,  t. 
a  (B.  B.).  I>iui]iuti,  8S  m.  S69  (B.  B.). 
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anthomes  an  appeal  to  the  circnit  court  from  the  order 
of  the  probate  court,  committing  the  plaintiff  in  error 
for  the  alleged  contempt,  and  it  is  clearly  a  final  deter- 
mination of  that  court  In  a  criminal  proceeding  directly 
affecting  his  libertif,  and  unless  a  writ  of  error  lies  to 
the  probate  court  in  such  case,  he  would  be  wholly  rem- 
ediless, however  much  error  may  have  intervened.  The 
right  to  a  writ  of  error  in  a  case  like  this  is  clearly  de- 
ducible  from  the  authorities  already  examined,  and  the 
.  case  of  Stuart  v.  The  People,  supra,  is  an  authority  di- 
rectly in  point  upon  the  question." "' 

DECBBB  OBQANIZINQ  A  DBAINAQE  DISTRICT 

In  Myers  et  al.  PI.  in  Error  v.  Newcomb  Drainage  Dis. 
et  al.,  245  Bl.  140,  a  writ  of  error  was  sued  out  to  review 
a  decree  of  the  county  court  of  Champaign  county,  which 
declared  the  Newcomb  Special  Drainage  District,  in  re- 
sponse to  a  petition  filed  nnder  section  76  of  the  Farm 
Drainage  Act,  to  be  duly  organized.  A  motion  was  made 
in  behalf  of  the  Drainage  District  to  dismiss  the  writ.  It 
was  sought  to  snstain  the  writ  by  reference  to  Lynn  v. 
Lynn  Adm.,  160  HI.  307,  wherein  a  decree  of  the  county 
court  ordering  a  sale  of  a  decedent's  land  was  reviewed 
on  error.  The  Supreme  Court  in  sustaining  the  motion 
says :  That  the  decision  in  the  Lynn  case  was  based  upon 
the  fact  that  the  administration  act  required  the  proce- 
dure for  the  sale  of  land  to  he  carried  on. in  conformity 
with  the  rules  of  chancery,  and  proceedings  for  the  or- 
ganization of  Drainage  Districts  "are  not  instituted  and 
carried  on  in  substantial  conformity  with  the  forms  and 

53 — H&iDeH  V.  The  People,  97  HI.  (writ  deaied) ;  Mahon  et  al.  t.  Tbe 

161   (B.).  People,  218  lU.  171  (E.  B.). 

8«e  diwuseloii  of  the  right  to  sue  Will    contest.      No    piardian    ad 

out  *  writ  of  error  in  a.  habeas  cot-  litem     appointed     for     minora.     A 

puB  caw,  32  lU.  446  (B.  R.) ;  Ham-  writ  of  error  will  lie  to  reverM  tb« 

mond  T.  The  People,  32  lU.  448;  decree.     White  et  aL  t.  Eilmsrtin 

Cormaek  t.  Uar*hall,  211  lU.   SIS  «t  al.,  206  111.  525. 
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modes  prescribed  by  the  common  law  or  by  the  roles  of 
chancery,  and  are  ther^ore  not  within  the  meaning  of  the 
statutes  ^vin^  the  right  of  appeal  to  and  writ  of  error 
from  the  Appellate  and  Supreme  Courts  in  any  snit  or 
proceeding'  at  law  or  in  diancery." 
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CHAPTER  ni 

ANSWEB  IN  CHA.NCEBY 

A  Decree  in  Chancery  entered  without  the  personal 
appearance  of  the  defendant  ia  solely  "by  virtue  of  the 
statute : 

"Taking  a  bill  pro  confesso  not  known  at  common  law. 
It  was  neoesaary  that  the  party  appear  to  give  the  court 
jurisdiction."* 

In  Garland  v.  Briton,  12  111.  252,  a  decree  was  reversed 
because  the  summons  that  was  served  upon  the  defend- 
ant did  not  have  upon  it  the  seal  of  the  conrt.  The  stat- 
ute required  all  process  to  be  under  the  seal  of  the  court. 
The  court  says : 

"The  writ  in  this  ease  did  not  purport  to  be  under  the 
seal  of  the  court,  nor  the  private  seal  of  the  clerk.  It 
was,  therefore,  without  vitality,  and  the  service  of  the 
same  was  without  effect."  This  was  a  foreclosure 
decree. 

1— De  WoU  et  *1.  t.  Long,  2  GiL 
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ACTIO  FEBSONAUS  HOBITTTB  OUM  PEB80NA 
INJTJBIB8  TO  BEAL  PBOPBETY 

"With  respect  to  injuries  to  real  property,  if  either 
party  die,  no  action  in  form  ex  delicto  conld  he  supported 
either  by  or  against  a  personal  representative  before  the 
statute."* 

"At  common  law,  when  an  action  had  been  commenced 
in  the  name  of  two  or  more  persons,  and  one  of  them 
died  pending  the  snit,  it  abated  (then  follows  the  stat- 
ute};" and  ponseqnently,  since  that  statute,  if  one  of 
several  plaintiffs  die  pending  that  suit,  and  the  cause 
of  action  would  survive  to  the  sarvivor,  he  may  proceed 
in  the  action.  But  if  the  cause  of  action  do  not  survive, 
then  the  action  wonld  abate."  ^ 

A  difference  has  been  held  with  respect  to  real  actions 
where  there  are  several  plaintiffs,  and  there  is  summons 
and  severance  (as  there  is  in  most  real  actions),  that  in 
these  the  death  of  one  of  the  parties  abates  the  writ 
•  •  *  if  there  be  two  joint  tenants,  and  they  bring 
a  real  action  and  one  is  summoned  and  severed,  he  shall 
proceed  for  his  moiety,  but  if  the  person  served  dies,  the 
writ  abates  because  he  goes  for  the  whole  and  not  as 
in  the  ease  of  a  joint  tenant  for  a  moiety.* 

INJUBIBB  TO  THE  PBBSON 

A  judgment  for  an  injury  suffered  by  one,  through 
Diligence  of  a  city  in  allowing  a  place  in  a  side  walk  to 

1—1  Chittj  Flesding  69,  3 — 1  Bacon  Abridgement  1. 

»-l  OMij  Z^eoding  67. 
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remain  open,  after  payment  by  the  cify,  was  ionght  to 
be  collected  from  the  administrator  of  the  man  who  made 
the  excavation  in  the  street.  The  conrt,  in  holding  that 
the  action  did  not  snrvive,  observes : 

"If  the  remedy  over  mnst  be  sought  in  an  action 
founded  in  tort,  and  in  form  ex  delicto  for  the  recovery 
of  damages,  and  the  plea  is  not  guilty,  the  action  would 
not  survive  against  the  administrator,  but  would  fall 
with  the  maxim,  Actio  Personalia  Morit-ur  Cum  Per- 
sona."   1  Chitty.  PL  68.* 

A.  and  B.,  on  a  partnership  claim,  sue  C.  Before 
judgment  rendered  against  C,  B.  dies.  C.  did  not  plead 
the  fact  of  the  death  of  one  of  the  partners  in  abatement. 
Under  an  execution  issued  upon  the  judgment,  the  land 
of  the  debtor  was  sold  and  subsequently  a  sheriff's  deed 
was  executed.  It  was  held  that,  though  the  death  of 
C.  might  have  been  pleaded  in  abatement  in  the  original 
action,  it  could  not  be  availed  of  in  an  ejectment  proceed- 
ing, to  recover  the  land  sold  by  the  sheriff. 

It  was  held  that  the  surviving  partner  would  have  had 
a  right  to  prosecute  the  suit,  after  a  suggestion  of  the 
co-plaintiff's  death  or  an  order  mmc  pro  time  might  be 
entered  after  judgment.' 

A  guardian,  who  had  been  cited  into  court  under  sec- 
tion 8,  Ch.  47,  Stat.  1869,  p.  315,  died  pending  an  appeal 
to  the  circuit  court  from  a  decree  rendered  against  him. 
The  executrix  of  the  decedent,  after  having  been  served 
with  process  came  into  court  and  made  a  motion  that  the 
suit  abate  as  to  her.  The  circuit  court  snstained  the 
motion  and  gave  judgment  against  the  wards  for  all 
costs.  On  review  the  only  error  found  was:  awarding 
all  the  costs  against  appellants,  "each  party  to  the  rec- 
ord was  liable  for  his  own  costs."  ■ 

4 — Enox,  Adm.,  t.  Sterling,  C!t7  5 — Life  Am.  of  Ameriea  t.  Vat- 

of,  73  lU.  314  B.  B.  sett,  102  lU.  31S  (Af.). 

5 — StoetteU   et   al.   v.   FuUerton,  0 — Hurej  et  aL  t.  Harvej,  Ezn., 

jadgment  debtor,  44  IlL  108  B.  B.  87  IlL  54. 
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Febmaiy  12,  1853,  the  General  Assembly  passed  the 
following  act: 

"Section  1.  Whenever  the  death  of  a  peraon  shaU  be 
eansed  1^  wrongful  act,  neglect  or  default,  and  the  act, 
Defect  or  default,  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  who,  or  company  or  cor- 
poration which,  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withatanding  the  death  of  the  person  injured."^ 

July  1, 1872,  an  act  of  the  general  assembly  took  effect 
which  provided:  "In  addition  to  the  actions  which  sur- 
vive by  the  conunon  law,  the  following  shall  also  sur- 
vive: Actions  of  replevin,  actions  to  recover  damages 
for  an  injury  to  the  person  (except  slander  and  libel), 
actionA  to  recover  damages  for  an  injury  to  real  or  per- 
Bonal  property,  or  for  the  detention  or  conversion  of 
personal  property,  and  actions  against  officers  for  mis- 
feasance, malfeasance  or  nonfeasance  of  themselves 
or  their  deputies,  and  all  actions  of  fraud  or  deceit."* 

These  two  acts  of  the  general  assembly  are  construed 
in  Helton  v.  Daly,  Admx.,  106  111.  131,  where  it  is  held 
that  the  later  act  does  not  repeal  hy  implication  the 
fonner,  which  mast  be  confined  in  its  use  to  those  cases 
in  i^ch  the  wrongful  act  is  the  cause  of  the  death,  hut 
^plies  only  to  those  cases  in  whidi  death  occurs  from 
some  other  cause  than  the  wrongful  act.* 

7— I*WB   ot  1853,  p.   97;    B.   8.  ft— B.   8.    (Hurd)    1874,   p.    126, 

(Hard)   1874,  p.  582;   Lam  1903;  Cti.  3,  See.  123. 

1H5,  p.  111.,  p.  EI7.     For  the  liii-  9 — Holton    v.    Daly,    Admx.,    106 

tmj  of  tliia  enaetmant  see  Chicago,  lU.  l'31  (B.  B.);  Chieftgo  ft  Basten 

atj  of,  T.  Major,  18  111.  349;  Cbi-  111.   Bailroad  Co.   v.   O'Connor,   119 

ago  and  Boek  Idand  Bailroad  Co.  Bl.     586     (Af.);     Pioatr,     Adinr. 

T.  Honb  et  aL,  26  III.  400;  Bfaoada  Ap'ant,   v.    Chicago,    Cit^   of,    250 

«l  iL  T.  ChieagD  and  Alton  Bailroad  111.  222  B.  B. 
Co,- £27  IE  3S8;  Devine,  Adnu.,  t. 
Hcatr,  Enx  Def.  in  Error,  241  HI. 
34  (E  B.). 
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Farther  it  is  held  that,  in  case  of  the  death  of  the 
wrtmg-doer  pending  the  action,  his  legal  representative 
is  liable,  as  was  the  decedent.  The  statute  has  changed 
the  oranmon  law,  under  whi<^,  upon  the  death  of  the 
tort  feasor  the  snit  abates."* 

10 — Derine,  Admr.,  Pfl.  in  Error, 
T.  H««ly,  Ein.,  MI  HL  34,  E.  E. 
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ADMUnBTBAIION 

Upon  the  death  of  a  party,  at  common  lav  pending 
suits  ahated,  and  the  ecclesiastical  court,  or  some  one 
appointed  by  that  court  assumed  the  control  and  the 
distrihtition  of  whatever  personal  property  was  owned 
by  the  decedent.  In  Illinois,  the  function  of  the  cede- 
siaatical  conrt,  with  certain  statutory  modifications,  has 
been  engrafted  upon  the  probate  court,  or  in  some  conn- 
ties,  upon  what  is  known  as  the  Probate  Side  of  the 
County  Court. 

In  Knox  County  v.  Davis,  63  111.  405,  the  court,  in 
speaking  of  the  judicial  supervision  of  the  personal 
properly,  the  title  to  which  was  in  the  decedent  at  the 
time  of  death,  nses  this  language : 

"The  settlement  of  estates  (quoting  from  page  430), 
althongh  a  large  and  highly  important  jurisdiction,  is 
not,  strictly  speaking  a  common  law  jurisdiction.  That 
kingdom,  whence  we  draw  our  common  law,  has  not,  until 
it  may  be  recently,  committed  the  probate  of  wills,  the 
granting  of  letters  testamentary  or  of  administration, 
and  the  settlement  of  estates,  to  any  of  the  common  law 
courts.  Hence  the  jurisdiction  of  the  settlement  of 
estates  by  our  county  courts,  is  not  a  common  law  juris- 
diction, but  is  strictly  statutory.'* 

THE  BIGHT  TO  TAKE  PBOFEaTT  BT  DESCENT  OB  BEVICB  IS 
STATUTOET 

In  Kochersperger  v.  Drake,  167  111.  122  (E.  E.),  it  is 
held  that  Chapter  39  of  the  Revised  Statutes,  entitled 
37 
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"An  act  in  r^ard  to  the  descent  of  property,"  and  chap- 
ter 148,  entitled  "An  act  in  regard  to  willa,"  in  effect 
repeal  the  common  law  in  reference  to  the  descent  or 
devise  of  property.' 

APPOINTMENT  OP   A  LEGAL   BEPRESENTATIVE  FOB  A  DECEASED 
PERSON 

If  a  enrviving  husband  or  wife,  who  is  not  a  non-resi- 
dent within  sixty  days  from  date  of  death,  files  in  the 
probate  coart  (or  county  court,  probate  side),  of  tiie 
county  within  which  was  the  domicile  of  the  decedent, 
an  affidavit  stating  the  time  of  death,  intestacy  and  the 
existence  of  personalty,  it  will  awaken  in  the  court  power 
to  issue  letters  of  administration  to  the  affiant,  or  some 
"competent  person"  nominated  by  the  affiant. 

It  is  usual  to  add  the  names  of  heirs  and  approximate 
amount  of  personalty.  But  these  facts  are  not  juris- 
dictional and  their  omission  is  not  fatal.' 

In  the  absence  of  a  suTviving  spouse,  children  have  a 
right  to  letters,  or  to  nominate.  In  the  absence  of  diil- 
dren,  "the  father,"  "the  mother,"  "the  brothers,"  "the 
sisters,"  "the  grandchildren,"  "the  next  of  kin,"  "the 
public  administrator,"  succeed  in  the  order  named  to 
the  original  right  of  the  surviving  husband  or  wife.' 

The  duties  of  the  person  appointed  are  chiefly  to  in- 
ventory all  property,  real  and  personal,  collect  debts 
due  the  decedent,  pay  the  legal  claims  against  the  de- 
cedent, that  are  presented  in  the  manner  provided  hy  the 
statute,  so  far  as  there  are  assets  sufficient  for  that  pur- 
pose, and  distribute  any  balance  remaining,  in  accord- 
ance with  the  order  of  the  court. 

1— lu  re  UcWhirter,  235  IlL  607  Sec  18,  Cbftp.  3  B.  8a    ••Admin- 

(Af.).  istration,"   giving  bnabuid  a  rigU 

2 — Jadd  T.  Bon  et  ti.,  146  111.  40.  to    adminirter   upon    eaUta   of   do- 

3 — 8».  Laws  190S,  p.  2;   In  re  ceMed  irife  U  mandAtorj.     O'Sear 

John  MeWhirter,  235  DL  607  (Af.).  t.  Cnim,  136  111.  294   (Af.). 
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To  these  simple  duties,  bas  been  added  by  statute  t^e 
duty  of  making  application  to  the  conrt  for  leave  to  sell 
real  estate,  when  there  is  not  sufficient  personal  prop- 
erty witii  which  to  pay  the  claims  that  have  been  proven 
and  allowed,  to  raise  funds  for  that  purpose.  This  step 
brings  the  representative  into  collision  with  the  heirs, 
or  if  there  is  a  will,  the  devisees  therein.  Under  the 
common  law  the  heirs  have  as  complete  sovereignty  over 
real  estate,  as  does  the  legal  representative  over  the  per- 
sonalty. It  is  seldom  that  the  legality  of  l^e  appoint- 
ment of  an  administrator  is  called  in  qnestion,  until 
by  a  proceeding  in  court  an  attempt  is  made  to  divest  the 
heirs  of  title  to  real  estate. 

Administration,  when  the  decedent  leaves  no  person- 
alty within  the  State  of  Illinois  but  does  die  seised  of  real 
estate  in  the  State  of  Illinois. 

In  1833  in  consequence  of  the  legislature  having  made 
no  "provision  for  the  granting  of  administration  in  any 
case  where  the  intestate,  whether  resident  or  non-resi- 
dent, left  no  personal  estate  "  *  it  was  enacted  as  follows : 

"In  all  cases  where  any  person  shall  die  seised  or 
possessed  of  any  real  estate  within  this  state,  or  having 
any  right  or  interest  therein,  and  shall  have  no  relative 
or  creditor  within  this  state,  or  if  there  be  any,  who  will 
not  administer  upon  such  deceased  person's  estate,  it 
shall  be  the  duty  of  the  judge  of  probate,  upon  applica- 
tion of  any  person  interested  therein,  to  commit  the  ad- 
ministration of  such  estate  to  the  public  administrator 
of  the  proper  county,  and  such  public  administrator  may 
be  made  a  party  to  any  suit  or  proceeding  in  law  or 
eqnity,  and  shall  to  all  intents  and  purposes  be  liable  as 
the  personal  representative  of  such  deceased  person." 

It  became  necessary  for  the  legislature  to  make  this 
mactment  because  at  common  law,  4iie  dominion  and  title 

4— a  a  1833,  p.  659;  R.  8.  1845, 
Set  58,  p.  548;  Sec  46,  B,  S.  1874, 
p.  112. 
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to  real  estate  paased  to  the  heirs  in  the  same  wa7  that 
the  dominion  and  title  to  personalty  passed  to  the  eccle- 
siastical court.  The  action  of  a  court  depends  npon  its 
having  within  its  grasp  subject-matter  and  the  parties ; 
one  or  both.  But  the  probate  court  in  attempting  to 
appoint  an  administrator  of  a  deceased  person,  who  left 
no  personalty,  would,  without  the  aid  of  this  statute, 
have  neither  one  within  its  grasp. 

MHECT  ATTACK  UPON  THE  APPOINTMENT  OF  ADMINI8TRAT0BS 

There  are  few  instances  in  which  there  have  been  di- 
rect attacks  upon  the  appointments  made  by  the  county 
court  to  administer  upon  personal  property. 

In  Bosenthal,  Public  A(toir.  v.  Prussing,  108  111.  128, 
the  public  administrator  of  Cook  County  attacked  a 
decree  of  the  probate  court  appointing  a  creditor  of  a 
decedent,  who  died  intestate,  leaving  no  husband,  and 
whose  heirs  and  next  of  kin  were  residents  of  Germany. 
The  court,  after  construing  section  18  of  Rev.  Stat,  1874, 
"Administration  of  Estates"  in  connection  with  sections 
46,  48  and  57  of  the  same  chapter  hold  "that  it  was  the 
intention  of  the  statute  to  allow  such  preference,"  to 
wit :  A  creditor  living  in  the  state  over  the  public  admin- 
istrator. 

In  Krome  v.  Halbert,  263  III.  172,  a  brother,  who  waa 
a  resident  of  Madison  County,  Illinoia,  attacked  the 
decree  of  the  Probate  Court  of  St.  Clair  County,  appoint- 
ing the  public  administrator  with  will  annexed  upon  the 
estate  of  his  deceased  sister  who  died  testate  in  St-.  Louis 
Missouri.  The  decedent  died  seised  of  real  and  pos- 
sessed of  personal  property  in  said  St.  Clair  County. 
The  court,  following  the  construction  put  upon  section 
18  of  the  chapter  upon  the  "Administration  of  Estates" 
in  Rosenthal,  Public  Admr.  v.  Prussing,  108  III.  128,  sus- 
tain the  attack  and  hold  that  "the  general  policy  of  giv- 
ing the  preference  to  near  relatives  to  administer  upon 
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estates"  has  not  been  changed  by  the  amendment  to 
section  18  by  the  legislature  in  1905. 

In  O'Bear  v.  Cnun,  135  IlL  294,  the  appointment  of  a 
sorviving  hnaband  was  attacked  because  by  a  post- 
naptial  contract  he  had  released  all  claim  to  his  deceased 
wife's  estate.  The  court  in  sustaining  the  appointment 
hold  that  the  provision  of  the  statute:  "Administration 
shall  be  granted  to  the  husband  upon  goods  and  diattels 
of  his  wife"  is  mandatory.  That  the  post-nuptial  con- 
tract had  reference  to  the  property  of  the  wife  and  not 
to  the  statutory  right  to  administer. 

In  Jndd  v.  Boss,  et  al.,  146  111.  440,  the  appointment  of 
an  administrator  waa  attacked  because  letters  were 
issued  forty-seven  days  after  the  death  of  the  decedent 
and  not  to  one  "next  of  kin."  The  record  showed  that 
the  widow  had  relinquished  her  right,  hut  next  of  kin 
and  creditors  had  not,  and  the  application  for  appoint- 
ment and  the  bond  had  been  taken  by  the  clerk  within 
the  time  inhibited  by  the  statute.  The  term  of  court 
but  not  the  time  when  the  court  acted  upon  the  petition 
was  shown  by  the  record,  and  it  was  held  that,  in  the 
absence  of  proof  to  the  contrary,  the  presumption  would 
be  indulged  that  "the  order  of  court  confirming  the 
appointment  was  not  made  until  authorized  by  the 
statute." 

SDCCBSSFUL    DIBBCT    ATTACK    UPON    DECBBE    APPOINTINO    AN 
ADMINISTBATOB 

The  nest  day  after  the  funeral  of  a  bachelor,  who  died 
intestate,  one  of  a  number  of  nieces  and  nephews  ap- 
peared in  the  county  court,  waived  her  right  to  adminis- 
ter and  nominated  her  son.  Her  petition  did  not  men- 
tion any  of  the  other  heirs.  An  hour  later  two  petitions 
were  filed  by  other  heirs  desiring  the  appointment  of 
another  person. 
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The  eircTiit  court  sustained  the  first  nomination.  The 
supreme  court  in  holding  this  error  ohservea : 

"Any  one  of  the  nephews  and  nieces  residing  in  this 
state,  and  otherwise  qu^ified,  was  entitled  to  be  ap- 
pointed as  adminiBtrator,  and  the  court  might  have 
granted  letters  to  any  one  or  more  of  them.  Could  he 
legally  appoint  a  stranger  to  the  class,  nominated  by  one 
of  these  nephews  or  nieces,  unless  the  others  who  were 
equally  entitled  to  administer  waived  their  rights!  We 
tiiink  not  In  our  judgment  the  statute  is  mandatory  to 
appoint  one  or  more  of  the  next  of  kin  residing  in  the 
state,  who  were  otherwise  qualified,  unless  they  waived 
their  rights. " " 

BEAL  ESTATE  TO  BE  ADMINISTEBED 

In  1855,  under  section  58  B.  8.,  1845,  which  provided 
that  when  any  person  died  seised  of  any  real  estate  with- 
in this  state  and  had  no  relative  or  creditor  within  the 
state  the  judge  of  probate,  upon  the  application  of  any 
interested  person,  might  commit  the  administration  of 
such  estate  to  the  public  administrator,  the  land  of  a 
non-resident  was  sold  by  the  public  administrator.  On 
a  writ  of  error,  the  decree  ordering  the  sale  was  set  aside. 
Here  the  record  failed  to  show,  that  the  application  for 
the  appointment  of  an  administrator  was  made  by  a 
party  interested  in  the  estate ;  and  it  also  failed  to  show, 
that  there  was  no  relative  or  creditor  to  whom  adminis- 
tration might  be  committed.  It  was  held  that  these  facts 
must  afiBrmatively  appear,  in  order  to  give  the  court 
jurisdiction  to  appoint.  On  this  point  the  court  ob- 
serves : 

S — Jnitiee  t.  WilUna  «t  ftl.,  251  ,In  re  John  MeWhirter  Estate, 
Til  13  (E.  B.).  235  IIL  607  (Af.>. 

A  non-resident  widow  cannot 
nominate  an  adminiHtrBtai  for  her 
deoeaMd  liuBband. 
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"The  record  purports  to  show  all  the  facts  on  which 
the  court  asBumes  to  act,  and  we  caimot,  therefore  intend 
other  and  indispensahle  facts  existed.  Had  the  court 
fotind  the  fact  to  be,  that  there  was  no  relative  in  the 
state,  and  that  the  party  making  the  application  for  the 
appointment  of  an  administrator,  was  interested  in 
the  estate,  we  should  presume  there  waa  evidence  of  the 
facta,  but  not  being  found  in  the  record,  we  cannot  pre- 
sume they  exist."  * 

UNSUCCKSPUL  COLLATBRAI.  ATTACK  UPON  THE  APPOINTMENT 
OF  ADMINISTBATOBS 

In  an  ejectment  suit  an  attack  was  made  upon  the 
decree  appointing  an  administrator  with  will  annexed  of 
a  non-resident. 

The  administrator  applied  for  leave  to  sell  real  estate 
in  Illinois.  Such  proceedings  were  had,  as  resulted  in 
a  sale  and  deed  to  the  purchaser.  In  defeating  the  at- 
tack the  court  observes : 

"Prom  the  whole  tenor  of  the  legislation  of  oar  state 
we  are  unable  to  perceive,  that,  whether  the  grant  of 
such  letters  be  a  judicial  or  a.  ministerial  act,  it  was 
never  designed  that,  in  a  proper  case  for  the  grant  of 
letters,  any  mistake,  as  to  their  diaracter,  should  be  held 
to  render  them,  and  all  acts  performed  by  the  executor 
or  administrator,  void.  Such  a  policy  would  be  attended 
with  great  inconvenience,  injury  and  loss  to  estates.  It 
can  hardly  be  supposed,  that  it  was  designed  4hat, 
whether  the  act  be  judicial  or  ministerial,  a  mistake  of 
the  officer,  as  to  whether  to  one  person  or  to  another, 
or  as  to  the  sufficiency  of  the  security,  should  render 
all  acts  performed  under  them  void."^ 

•— Usknown     Heirs     of     Lang-  Schnell  et  al.  t.  CUeago,  Citj  of, 

mitlir  T.  Baker,  Aim.,  23  lU.  4S4.  38  m.  3S2. 

The  rait  liud  dowa  in  h»iigw<tTihj  7 — Wight  t.  WrUbaam  et  at,  30 

eait   (ritid»d    and    leataieted    in.  111.    551    (Af.);    SchneU   et   aL   t. 
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An  intestate  died  in  Kentucky  owning  land  in  Illinois. 
An  attack  was  made  upon  the  decree  appointing  an  ad- 
ministrator for  the  reason  that  he  was  neither  a  rela- 
tive, creditor  or  interested  in  the  estate.  In  sustaining 
the  decree  of  appointment  the  court  observes :  "We 
must,  in  this  proceeding,  presume  the  court  grant- 
ing, the  letters,  had  satisfactory  evidence  before  it  to 
justify  its  action.  There  may  have  been  facts  before 
the  court,  calling  it  into  action,  which  the  law  does  not 
require  should  be  preserved  in  the  record,  or  in  any 
other  manner."* 

"Where  sales  have  been  made  of  the  land  of  decedents 
or  insane  persons  by  administrators  or  conservators,* 
the  decree  of  appointment  will  be  sustained  when  at- 
tacked in  chancery  for  mere  irregularities.  It  will  be 
enough,  if  it  appears  that  a  de  facto  officer  weis  acting. 

In  an  action  on  the  case  for  causing  death  by  an  ad- 
ministrator appointed  by  the  County  Court  of  Bureau 
County,  a  release  of  damages  signed  by  a  former  ad- 
ministrator appointed  by  the  Probate  Court  of  Cook 
County,  was  offered  in  evidence  and  denied  admission. 
The  lower  court  permitted  it  to  be  shown  that  the  in- 
testate was  not  a  resident  of  Cook  County,  thereby  to 
impeach  the  letters  of  appointment.  After  reviewing 
the  authorities,  the  court  conclude  as  follows:  "While 
there  are  decisions  to  the  contrary,  the  decided  weight 
of  authority  is  in  favor  of  the  proposition  that  the  ap- 
pointment of  an  administrator  by  a  court  of  general  pro- 
bate jurisdiction  is  valid  against  collateral  attack  on 
the  ground  that  the  decedent  was  not  a  resident  of  the 
county."" 

Chicsgo,  atr  of,  38  lU.  382,  toUava  46  HI.  17  (Af.) ;  Dod^e  t.  Cole  at 

the  Wight  cue  but  reyeises  on  an-  aL,  97  lU.  238  (Af.);  rrothingham 

other  point.  et  aL  v.  Pettj,  197  HI.  418  (B.  B.) ; 

8— Hobsoa  et  aL  t.  Ewan,  62  lU.  Fecht  v.  Freeman,  251  HL  84  B.  B. 
146  (Af.).  lO—BalsewiCE  v.  C.  B.  *  Q.  B.  B. 

9— l}ufBn  et  aL  t.  Abbott  et  aL,  Co.,  240  lU.  838  (B.  B.). 
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ADMINISTKATOB'S  ClAIM  FOB  FEES 

An  executor's  (administrator's)  claim  for  fees  is  not 
barred  by  a  final  report  omitting  any  charge  for  the 
same.  The  court  fixes  the  same  and  can  vacate  the  final 
order,  and  adjudicate  upon  amount.'^ 

ADMINISTBATION  STATUTOBT  OBDEBS 

Tbe  action  of  the  court  upon  each  item  in  an  executor's 
or  administrator's  report  constitutes  a  separate  decree 
from  which  an  appeal  may  be  proaecuted. 

It  is  not  a  common  law  judgment,  for  that  is  entire 
and  cannot  be  afSrmed  as  to  part  and  reversed  as  to 
part."  **The  allowance  or  disallowance  of  the  discon- 
nected items  in  the  report  are  to  be  held  as  independent 
orders  of  court"  ^' 

PKBSONAL  FBOPEBTT  OF  THE  DECEDENT EXCEPTION  TO  BULB 

BBQUmiNO    ADMINISTRATION 

The  general  rule  is  that  all  personal  property  goes  in 
the  first  instance  to  an  administrator.  That  in  order  to 
make  any  valid  disposition  of  personalty,  application 
must  be  first  made  to  the  probate  court  for  the  appoint- 
ment of  an  administrator.  To  this  rule  there  is  an  ex- 
ception. If  there  are  no  debts  due  to  or  from  the  de- 
cedent and  the  personal  property  has  come  legitimately 
into  the  possession  of  the  heirs,  a  bill  in  equity  may  be 
resorted  to,  without  the  preliminaries  and  form  of  ad- 
ministration, to  effect  a  more  perfect  division  and  dis- 
tribution.'* 

11— ^riswold   T.    Smith,   2S1   HL  14— Lewis  t.  I^ons  et  aL,  13  IB. 

HI  (AL).  117     (Af.);     Thornton    «t    al.    t. 

12— CDrtn  T.  BtoakB,  71  HI.  12S  Mehring,  117  Dl.  55  (Af.) ;  Moon 

(Ai.)i   Morgsn,   Adm.,   t.  Morgan,  et  a].,  PI 'f  in  Error,  t.  Brandenburg 

13    m    IW     (Af.);     Henning    t.  et  aL,  248  HI  252  (B.  B.). 

SUridgB,  146  HL  305  (At.).  See  BesaioD  Lawa  IMS,  p.  2,  Sec 

13— Millard    v.    Hania,    110    HL  18.     Adminiatration  of  ertate  mttj 

US  (A£).  be  dupenaed  with,  if  tbers  are  no 
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COUNTT  COURT   (PHOBATE  SIDE) 
OOLLICnON   OF  CLAIMS   AGAINST  DECEDENT 'S  ESTATES 

Claims  against  a  decedent's  estate  can  be  collected  by 
a  salt  at  law,  and  in  some  instances  tbrough  the  medium 
of  a  bill  in  equity,  but  the  most  common  form  of  collec- 
tion is  through  the  statutory  proceeding  that  gives  the 
connty  court  (probate  side)  sole  jurisdiction.  The  stat- 
ute does  not  require  written  pleadings.  Thorp  v.  Goewey, 
Adm'r,  85  HI.  611  (B.  B.).  The  allowance  of  the  claim  is 
in  the  nature  of  a  judgment  but  no  execution  can  issue 
upon  it.'" 

It  is  error  to  issue  execution  against  the  estate  of  a 
decedent.'* 

COMMON  LAW   PRACTICE 

Claims  against  decedent's  estates,  when  they  are  such, 
as  would  be  recovered  by  an  action  at  law,  if  the  decedent 
were  living. 

When  claims  are  presented,  that  would  be,  if  between 
two  living  persons,  the  subject  matter  of  a  suit  at  law, 
and  are  contested  on  appeal  from  the  probate  court,  all 
questions  of  law  and  fact,  if  a  review  thereof  is  sought, 
must  be  preserved  according  to  the  practice  at  law." 

QOn-resident   heirs,   no   tninors   and      ftct  munt  then  he  puTaaed,  bo  tax  as 
the  estate  is  solvent.  the  probate  court  is  concerned." 

15 — Judgment    but   no    execution  16 — Welch,  Adm'r,  t.  Wallace,  3 


Gil.  490,  R.  B.;  Peck  t.  Sterena  et 
al.,  5  Gil.  127,  B.  R.;  Judd  v.  KeUey, 
11  111.  211,  R.  R.;  Bull,  Ad.,  etc.,  v. 
Harris,  31  111.  4S7,  R.  R.;  Ruwell  t. 
Hubbard,  59  HI.  335,  B.  B.;  Thorp  • 
y.  Ooewej,  Adm.,  85  lU.  611,  B.  R. 
17^ — Edgerton  v.  Weaver  et  al., 
a  party  cease  at  his  death,  and  the  105  111.  43,  Af.;  Hobbs  y.  Pergu- 
statutorj'  remedies  ag^nst  bis  es-  son's  Estate,  100  DL  232,  Af.;  Ue- 
t&t«  provided  bj  the  administiatioD      Call  et  aL  t.  Lee,  120  lU.  S«l,  Af . ; 


upon     It.      Mitchell 
Mayo,  le  III.  83;  Wheeler  v.  Daw- 
son, 63  111.  54,  B.  R.;  Grler,  Eir., 
Cable,    159   III.  29    (Af.);    Noe 
Moatray,  170  III.  177  (Af.);  Thom- 
son  V.   Black,   200    III.    465    (Af.), 
n  law  remedicB  againal 
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chahceey  peactice 

In  inwlriTig  ap  a  reoord  for  review,  when  claims  of  an 
equitable  <^iaTacter  come  to  the  circuit  court  b^  appeal 
frtun  the  probate  court,  the  rules  of  chancery  practice 
must  be  followed." 

BXCBPTIOJTB  TO  BTAIUTOBT  PBESENTATION  OF  CLAIMS,  TO  THE 
COTJKTT  COTTBT  IN   THB  FIRST  INSTANCE — LAW 

The  circuit  court  having  granted  to  it  fall  original 
jurisdiction  in  Law  and  Equity  Is  not  deprived  of  its 
right  to  adjudicate,  in  the  first  instance  upon  its  law  side, 
upon  claims  against  decedents,  in  consequence  of  the 
same  power  having  been  conferred  by  statute  upon  the 
county  court  (probate  side).  This  question  has  been 
presented  to  the  supreme  court  In  those  cases  where  the 


BcOBTille  8&Tiii2B  Bftnk  v.  Bonnau 
«t  aL,  124  HL  200,  Af.;  NfttiODBl 
BMk  at  sL  T.  Le  Uojne  et  aL,  127 
m.  853,  At;  Waldron,  Adm.,  et  sL, 
T.  Aleander,  138  HI.  550,  Al.; 
Stanett  t.  Brtwaeku,  Exr.,  EOB  Ul. 
408,  Af.;  SeheU  t.  WeAver,  E25  HI. 
ISI,  Af.:  Zeigler,  Appellaat,  t.  111. 
Trwt  Jb  SftTingi  Bank,  £s'r,  ^45 
HI.    180,    dr.   Oourt   Af.;    App.   Ct 


la  Qrier,  Ex'r,  t.  Cable,  169  DL 
E>,  Af.  Sm  Sooglaa  t.  Hntebin- 
■ea,  113  UL  323.  It  U  held  that 
lUa  ia  a  ctatntttry  proeeediiig  and 
tkat  an  appeal  lioio  the  Probate 
CMrt  wOl  £o  to  the  arevit  and  not 
tha  Appellata  Conrt. 

In  ChriatMuen,  Appellee,  v.  Bort- 
dmana  Cb.,  273-346,  the  Oriei  eiae 
it  cited  ai  an  aathoritj  to  snpport 
tba  propoaition  that  an  appeal  lies 
to  App.  Court  under  1011,  p.  3Z1, 
WartaiMi  'a  Ctonpeaaation  Act. 


18— Doggett  ex.  v.  DiU,  108  DL 
660,  Af.;  Bliaa  v.  Seaman,  169  UL 
422,  Af.:  EsUte  of  Bamaar  t. 
Whitbect,  183  111.  530,  E.  E.  Court: 
"All  claimB  againat  estates  of  de- 
ceased persona  are  presented  to 
the  coont;  court,  and  SDCh  elaima 
are  sometimes  legal  and  sometimes 
equitable  in  eharaetex.  These 
eoorts,  therefore,  hear  and  decide 
upon  elaima  of  both  elaaaea.  If  the 
claim  be  of  an  equitable  character, 
it  IB  of  courae  governed  bj  the  prin- 
ciples of  equi^  and  the  rules  of 
equity  procedure."  Henry  v.  Car- 
nthers,  196  IlL  138,  At;  GlenienB 
T.  Crane,  Appellant,  234  HL  215, 
Af.;  Trego,  Trnatse  Plff.  in  Error, 
V.  Conningham  Estate,  267  HI.  367, 

b!  E. 

Propositions  of  law  only  apply 
where  there  ia  a  right  to  a  jury 
triaL    Trego  case,  tvpra. 
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creditor  has  begun  snit  directly  in  the  circuit  court,  and 
in  sustaining  the  action  the  court  has  said : 

"A  creditor  of  an  estate  is  by  no  means  compelled  to 
present  his  claim  to  the  probate  court  for  allowance, — 
he  can  choose  his  forum  and  resort,  in  the  first  instance, 
to  the  circuit  court,  if  that  court  haa  jurisdiction." 

Further  the  court  says:  "though  there  is  not  perfect 
conformity  between  these  sections,  yet  we  think  (sec- 
tions 95  and  101  B.  S.  1845)  both  can  be  made  operative 
by  confining  section  95  to  cases  in  the  probate  court,  to 
which  it  is  evidently  directed,  and  section  101  to  cases 
arising  in  the  circuit  court,  by  original  sait."^" 

In  the  language  of  the  court:  Bradwell  v.  Wilson, 
158  ni.  326  (R.  R.),  "The  sole  question  presented  by  the 
record  is,  has  a  justice  of  the  peace  jurisdiction  of  an, 
action  against  an  administrator  upon  an  alleged  cause  of 
action  against  his  intestate." 

The  court  sustains  the  jurisdiction  and  says  that  the 
judgment  before  the  justice  having  been  rendered  as  one 
of  the  seventh  class  should  on  petition  to  the  probate 


19 — BoBeuthal,  Adm.,  v.  Uagee, 
41  ni.  370,  At. 

Darling  et  ai,  ».  McDonald,  101 
IlL  370,  At.  After  letters  of  ad- 
ministration hod  iamied,  and  within 
the  Btatatoij  time,  an  action  of  u- 
Bumpsit  was  begun  for  BBTriua  ren- 
dered tbe  decedent  as  a  nurse.  In 
sustaining  the  jurisdiction,  the 
court  eaje:  "Jurisdiction  is  un- 
affected bj  the  Btatat«  conferring 
jurisdiction  upon  the  countj  court 
in  the  some  class  of  cases.  Judg- 
ment in  the  circuit  court  binds  the 
aaeets  in  the  hands  of  the  adminis- 

Eoberto  y.  Piatt  et  al.,  142  HI. 
485,  Af.  Here  in  a  petition  to  sell 
land  -to  pa7  debts  it  appeared  that 
there  had  been  no  deficiency  decree 


in  a  foreclosure  proceeding.  The 
court  in  fallowing  the  case  of  Dar- 
ling V.  McDonald,  101  lU.  370,  iayi: 
' '  A  judgment  obtained  in  a  court  of 
competent  jurisdiction,  against  an 
administrator,  which  was  brought 
within  two  years  from  the  grant  of 
letters  of  administration,  will  be  as 
binding  as  if  the  claim  had  been 
presented  and  allowed  in  the  county 

Bradwell  T.  Wilson,  1S8  lU.  346, 
R.  B.  In  the  language  of  the  court: 
"The    sole    question    presented    by 

the  record  is,  has  a  justice  of  the 
peace  jurisdiction  of  an  action 
against  an  administrator  upon  an 
alleged  cause  of  action  against  his 
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court  have  been  allowed  by  that  coart  as  one  of  the  same 
class. 

The  statute,  althongh  it  confers  jnrisdiction  on  the 
probate  conrt  of  claims  against  decedents  estates  does  not 
thereby  deprive  the  circuit  court  of  its  original  jurisdic- 
tion of  the  same  sab  jeot  matter.  Darling  et  al.  v.  McDon- 
ald, 101  la  370  (Af.) ;  BradweU,  Admr.  v.  WUson,  158 
Dl.  346  (B.  B.)-  When  a  judgment  in  the  circuit  court 
is  rendered  against  an  administrator,  it  is  proper  prac- 
tice to  have  the  judgment  classified  and  a  certified  copy 
of  it  filed  in  the  probate  court,  to  the  end  that  it  may  be 
I>aid  in  due  course  of  administration. 

EQUITY 

To  establish  a  claim,  against  a  decedent's  estate,  in  a 
court  of  equity  successfully,  there  must  be  an  element 
of  trust,  or  some  other  original  head  of  equity  juris- 
prudence, that,  in  its  adjudication,  requires  the  exercise 
of  power  outside  the  limited  sphere  of  the  probate  court. 
Such  as  the  enforcement  of  a  claim  against  a  deceased 
partner,  that  involves  at  the  same  time  a  consideration 
of  the  rights  of  the  surviving  partner;  or  where  the 
decedent  stands  in  some  trust  relation  to  certain  prop- 
erty, out  of  which  the  claim  arises. 

The  foUowing  case  will  illustrate  the  rule.  A  deceased 
partner,  who  owned  land,  died  leaving  his  survivor,  a 
partner,  a  brother,  his  only  heir  at  law;  there  was  no 
administration  upon  the  decedent's  estate;  the  surviv- 
ing partner  undertook  to  pay  some  of  the  creditors  of 
the  firm,  by  conveying  some  of  the  land  by  deed  and  by 
mortgage;  thereafter  other  creditors  filed  a  hill  to  col- 
lect their  debts.  Prior  thereto,  a  creditor  had  obtained 
a  judgment  against  the  surviving  partner.  There  was 
a  levy  and  sale  of  the  land  by  the  sheriff.  In  sustaining 
a  bill  filed  by  a  creditor  the  court  observes : 

"It  is  a  fair  inference  from  the  whole  case,  that  the 

B,P.— 4 
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deceased  partner  left  no  individual  creditors,  and  no 
separate  personal  estate.  The  partnership  creditors 
have  therefore,  an  undoubted  right  to  resort  to  the  sep- 
arate (real)  estate  for  the  payment  of  their  debts.  It 
is  likewise  a  fair  inference,  from  the  record,  that  there 
has  been  no  administration  upon  the  estate.  Under  these 
circumstances,  there  can  be  no  reasonable  doubt  of  the 
authority  of  the  court  of  equity  to  take  jurisdiction  of 
the  case,  at  the  instance  of  any  of  the  joint  creditors, 
and  proceed  to  a  full  and  final  adjustment  of  the  rights 
of  all  the  creditors  interested  in  the  subject  matter.  The 
administration  of  assets,  in  the  case  of  intestacy,  is  one 
of  the  acknowledged  powers  of  a  court  of  chancery."*' 


20 — ^VansfcUa  et  al.  v.  Richard- 
BOa  et  al.,  13  111.  171,  Af. 

TRUSTS. 

Macon  t.  Tiffany,  Adms.,  45  ID. 
392,  B.  B.  Here  a  claim  against  a 
deceased  partner  was  attempted  to 
be  collected  throngti  the  medium  of  a 
bill,  in  chaneer7;  the  creditor''^ 
claim  not  being;  allowed  in  the  pro- 
bate court.  Bill  dismiHsed.  Hdd 
OTTOr.  The  claim  was  of  an  equi- 
table character;  and  the  evidence 
showed  that  there  was  no  project 
ot  making  the  claim  out  of  the  as- 
seti  of  the  firm. 

Sutherland  t.  HarrisoD  et  al.,  86 
nL  363,  Af.  Here  a  pieee  ot  land 
bad  been  sold  to  the  decedent,  and 
a  contract  given  for  a  deed,  but 
it  did  not  mature  lill  after  the  ad- 
ministrator bad  been  discharged ; 
there  was  no  chOd  or  children;  the 
iridow  had  taken  all  the  personalty; 
and  the  question  being  properlj 
presented  hy  biH  in  equity,  it  was 
held  that  the  widow  not  withstand- 
ing tbere  bad  been  no  presentation 
of  the  claim  to  the  probate  conrt, 
and  the  adminlstiator  had  been  dis- 


charged, must  pay  the  amonnt  of 
the  contract  debt  for  the  land  out  of 
the  personal  estate  received  by  her 
and  tbns  increase  the  real  eatate 
fund  going  to  the  other  heirs— col- 
lateral kin. 

Diversey,  Adm.,  v.  Johnson,  Adm., 
93  HI.  547,  Af.  Here  an  admiaia- 
trator  filed  a  bill  againat  a  SDrviv- 
ing  partner.  The  partner  died,  and 
a  legal  representative  was  substi- 
tuted. Notwithstanding  the  admin- 
istrator had  been  discharged,  in  and 
by  the  county  conrt,  a  recovery  was 
had  against  her,  on  a  claim  that  had 
been    established     in     the     Probate 

Clapp  et  al.  v.  Emery,  98  III.  S23, 
B.  B.  Here  a  bill  in  chancery  was 
filed  against  administrators  of  one 
who  in  his  life  time  acted  in  a  fidu- 
ciary capacity.  The  point  was  made 
that  there  was  no  ground  to  sustain 
the  bill,  but  the  court  say:  The  evi- 
dence shows  a  trust,  that  the  dece- 
dent was  authoriied  to  collect  and 
invest  the  complainant's  mon^; 
and  a  court  of  equity  is  competent 
to  take  an  account  between  tmstee 
and  eeetu!  que  tmat. 
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unbdccbssrcl  attempt  to  enfobce  claims  aqaixst 

decedent's  estates  through  the  medium  of 

a  bill  in  equity 


Unless  some  special  reason  is  shown  why  the  power 
and  machinery  of  the  probate  court  is  not  adequate  for 
the  adjudication,  claims  of  an  eqoitahle  character  must 
first  be  presented  to  the  probate  court  under  the  pro- 
vision made  by  statute.  The  following  cases  represent 
nnsoecessful  attempts  to  maintain  the  jurisdiction  of  a 
court  of  equity." 


Howdl  V.  Moorss,  127  IIL  87,  B. 
ia  P.  Here  >  bill  in  eqotty  wu 
filed  against  the  adminiHtratoT  of  a 
penon  who  had  acted  aa  aseignee, 
ud  M)ld  and  diBpooed  of  real  estate 
and  personal  property.  The  court 
«ja  that  nnder  the  constitution  the 
Icgnlatnre  eonld  not  deprive  the  ci>- 
nit  eonrt  of  its  jurisdiction,  and 
Hutain  the  bilL  Hays  t.  Bennett  et 
tL,  153  HL  271,  Af. 

Eating  V.  Firvt  National  Bank, 
173  m.  368,  Af.  HsM  a  bin  was 
Skd  bj  creditors  of  the  decedent, 
lAo  had  proven  their  elaims  in  tfie 
wantr  court  against  an  executrix 
for  an  aeeonntiDg  and  settlgnent 
■■d  for  Uia  purpose  of  setting  aride 
■■  eiecator's  sale  of  land  under  a 
decree  of  the  eonnty  conrt,  etc  The 
ptHat  was  made  that  ehaneery  had 
M»  JBiisdietion.  Bot  it  *»s  held 
that  the  pcrwers  of  the  county  conrt 
«ne  inadeqnate,  and  that  the  Inter- 
pwition  of  eqoitj  was  aeeescarj. 
Tbe  dcoee  of  the  eoon^  court  al- 
lowiif  a  elaiin  was  set  aside. 

Hathewwii  t.  Davie,  IBl  HI.  391, 
a  B.  Here  the  point  was  made  that 
a  court  of  eqnity  had  no  jurisdiction 
becasse  there  was  a  remedy  at  law 
aad  tkt  claim  was  not  proven 
■piait  tbe  estate    in   tlM  probate 


court.  To  this  the  conrt  replies: 
' '  The  joriBdietion  of  a  court  of 
eqnity  was  questioned  by  demurrer, 
but  on  demurrBr  being  overruled,' 
appellees  answered  without  preserv- 
ing the  question  in  their  answer. 
Thay  submitted  to  the  jarisdietion 
of  the  court,  and  it  was  only  after 
the  close  of  the  testimony  that  they 
sooght  to  raise  it  again  by  amend- 
ment.   It  was  then  too  late." 

21 — Armstrong  et  al.  v.  Cooper, 
11  HI.  560,  R.  B.;  Wingate,  Adm., 
etc.,  V.  Pool,  25  111.  118,  B.  *,  Bill 
Dis.;  Preeland,  Ei'tor,  etc,  v. 
Dazey  et  al.,  25  111.  2B4,  E.  E. 

Garvin,  Boll  ft  Co.  v.  Stewart's 
Heire,  S9  IIL  220,  Af.  Here  an  at- 
tempt was  made  to  enforce,  through 
a  bill  in  chancery,  a  clsim  against 
the  estate  of  a  deceased  partner. 
Bill  diamiSBBd.  Held  that  the  facts 
were  different  from  the  ones  in  the 
ease:  Vangyckle  v.  Biehardaon,  13 
IIL  171,  where  the  real  estate  was 
held  by  bill,  without  any  resort  to 
tbe  probate  court. 

MoBride  v.  Griffin,  59  III.  231 
(Af.).  Bill  dismissed  because  no 
averment  that  personalty  had  been 
eihaosted. 

Harris  v.  Douglas  et  al,  64  HI. 
466  (Af.). 
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FOWEB  LIMITED  B4)UITY  ANCILLARY 


After  claims  have  been  allowed  in  the  probate  conrt 
and  the  administration  has  proceeded  or  even  concluded, 
it  may  appear  that  there  are  rights  to  be  conserved,  or 
claims  defeated  that  require  the  exercise  of  power,  that 
is  outside  of  the  limited  sphere  of  administration,  uid 
this  leads  to  filing  bills  in  equity,  as  ancillary  to  the 
pending  proceeding,  or  superior  to  it.  This  is  well  illus- 
trated by  the  following  case :    A  bill  in  chancery  was 


Blanehard  t.  Willianmon,  70  QL 
647  (K.  B.)-  Without  preBentiug  a 
note  Kgainst  a  decedent  to  the  pro- 
bate court,  a  bill  in  chancer;  waa 
■filed  alleging  that  the  note  waa  loet, 
and  hence  not  preeented.  Held,  no 
excuse.  "Law  well  settled,  a  court 
of  equity  will  not  aasome  jvriadie- 
tion,  until  the  clainant  shall  have 
exhibited  hia  clum  and  had  it  al- 
lowed in  the  eountr  court;  and  if 
any  special  leason,  that  raaj  be 
deemed  sufficient  can  be  assigned, 
why  that  MuM  cannot  afford  the 
requisite  relief,  eqnitj  will  assist 
him."     Heuetis   et   al.   t.   Johnson, 

84  lU.  61  (Af.) ;  Crain  t.  Kennedy, 

85  III.  340  (Af.). 

Ealei  T.  Holland,  B2  111.  4S4  (R.). 

Bcripp  et  aL  t.  King,  103  lU.  464 
(Af.).  Here  the  claim  was  that 
land  had  been  fraudulently  con- 
veyed. Without  going  into  the  pro- 
bate court,  a  creditor  filed  a  bill. 
Held,  the  probate  court  must  be 
first  applied  to. 

Harding  t.  Shephard,  107  HL  264 
(Af.). 

Barnard  et  aL  t.  Barnard,  110 
111.  ff2  ( A.  &  B.) .  A  person  not  pre- 
senting a  claim,  within  a  reasonable 
time  to  the  probate  court,  is  deemed, 
in  the  absence  of  satisfactory  ^- 
planation,  to  have  waived  it. 


Winslow  V.  Lelond  et  al.,  ISS  HL 
304   (Af.). 

Shepard  v.  Speer  et  al.,  140  lU. 
238  (Af.).  Here  a  bill  was  filed  to 
take  the  settlement  of  an  estate  ont 
of  the  hands  of  the  probate  court 
and  place  it  in  a  court  of  equity. 
The  bill  was  filed  by  the  adminis- 
trator seeking  to  hare  a  conrt  of 
equity  determine  what  disposition 
should  be  made  of  the  funds  in  his 
hands.  In  suat^ning  the  lower 
court  in  dismissing  the  bill,  it  is  ob- 

"Bo  far  aa  shown  by  the  present 
bill  no  extraordinary  eireninstances 
appear  which  would  justify  a  conrt 
of  equity  to  entertain  jurisdiction 
to  settle  and  close  up  the  estate. 
Whether  the  facta  as  allied  in  the 
biU  are  sufficient  to  malu  out  a  case, 
if  they  were  properly  presented  to 
the  probate  court,  is  a  question  that 
does  not  properly  arise  on  this  rec- 
ord, and  one  upon  which  we  express 
no  opinion." 

Duval  V.  Dnval  et  al.,  153  DL  4» 
(Af.). 

Dougherty  v.  Hughes,  16S  HL 
3S4  (B.}. 

Goodman  v.  BLopperl  et  al.,  16d 
lU.  136  (Af.). 

Smith  7.  Smith  et  al.,  174  DL  SB 
(Af.).    In  a  partition  proceeding  it 
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filed  by  heirs  against  a  widow  and  minor  children  ask- 
ing that  the  administrator  he  decreed  to  pay  them  an 
amonnt  equal  to  what  decedent  had  advanced  to  the 
minor  respectively — alleging  that  there  was  $2,000  in 
the  hands  of  the  administrator  nndistributed.  The  bill 
was  dismissed.  Held  error.  In  reversing  the  conrt  ob- 
serves: 

"Courts  of  equity  have  a  paramount  jurisdiction  in 
cases  of  administration  and  settlement  of  estates  and 
may  control  courts  in  their  action  in  the  settl^nent  of 
estates.""" 


TO  Mn^t  to  obt^n  in  order  to 
kiTc  piid  ont  of  the  fund  going  to 
iui%  Hu  unount  of  a  judgment  al- 
lowanee  agunst  the  decedent  in  a 
cOBit  at  Califomia.  Disallowed. 
Cooit  Bjing:  "Coart  of  eqnitj  will 
lat  ordinarUj  aaevme  juiisdietion  of 
eluni  ag&inrt  an  estate,  until  the 
duBunt  shall  have  exhibited  his 
claim  and  had  it  allowed  in  the 
ftaty  court,  and  then  if  anj  spe- 
nd reasona,  that  may  be  deemed 
adEdent,  can  be  assigned  whj  that 
court  «annot  afford  the  reqniiite  re- 
iti,  sqaitr  win  aaeiBt  him,  bat  not 


pAtttnoa  et  aL  T.  Idem  et  aL, 
251  m.  153   (Af.). 

Abm  et  aL  t.  Ames  et  al.,  148 
m  321  (R.),  with  directions  to  al- 
low partition.  Sere  infants,  hj  next 
frieid  lied  a  bill  for  partition 
sgiiut  adnlt  heirv  and  the  widow, 
tdiag  for  partition,  asiigiunent  of 
dower  and  homestead. 

A  erost  bill  waa  filed  asking  that 
a  rteeiTeT  be  appointed  to  manage 
aid  eontrol  certain  proper^  that 
tte  deeedent  left.  The  conrt  below 
■ppoiated  a  receiver  to  manage  eer- 
t^  {ffopeitj  that  belonged  in  part 
to  the  adnoTs.  Held  error  nnder  the 
hrts  ibmn    in    the   record.     Tbia 


would  amount  to  taking  the  manage- 
ment of  the  wards '  estate  ont  of  the 
hands  of  the  probate  court,  which 
it  was  held  could  not  be  done.  One 
reaeon  being  that  the  guardian  of 
the  minors  had  been  appointed  be- 
fore the  cross  bill  was  filed  to  have 
a  receiver  appointed,  and  it  would 
result  in  divesting  the  probata  court 
of  its  ret,  which  it  waa  contrary  to 
equitj  to  attwnpt  nnless  special  eir- 
eumatanees  were  shown  that  neeeai- 
tated  it. 

8trau«  et  aL  V.  PhiUipi,  189  lU. 
»  (Af.). 

22— Grattan  v.  Grattan,  IS  JU. 
167  (B.  B.) ;  People  t.  Lett  «t  al, 
27  HL  SIS  (Af.). 

Towneend  t.  BaddifFe,  44  IlL  446, 
(B.  B.).  In  the  above  ease,  surviving 
children  of  their  mother  filed  a  bill 
in  ehaneeij  against  the  snrviring 
husband,  who  had  been  administra- 
tor of  his  wife  and  whose  accounts 
had  been  settled  in  the  probate 
court,  in  which  he  charged  himself 
with  tl,134,8e  as  hosband  of  dece- 
dent. The  probate  court  ordered 
him  to  pay  it  over  to  whomsoever  en- 
titled to  it.  The  bill  asked  for  an 
accounting  and  a  payment  to  them. 
Bin  dismissed.  Held  error.  The 
Court  obwrves:  "That  ao  tribnital 
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claimg  of  ak  equitable  chabacteb 

County  court  on  its  probate  side  can  exercise,  in  the 
investigation  and  allowance  of  claims,  limited  equitable 
power. 

This  right  is  well  illustrated  by  the  following  case: 
Three  persons  executed  a  promissory  note;  after  the 
death  of  one  of  them,  the  payee  obtained  a  judgment 
against  the  survivors;  had  execution  issue  and  a  por- 
tion of  the  judgment  was  collected.  If  the  estate  of  the 
maker,  who  was  not  joined  in  the  suit,  is  to  be  held  liable, 
at  common  law  it  could  only  be  proceeded  against  in 
equity.  A  claim  was  presented  for  adjudication  by  the 
probate  court  against  the  decedent's  estate;  and  the 
question  was,  whether  the  court  had  jurisdiction.  The 
court  held  that  it  had  jurisdiction  and  thus  observes : 

"The  county  court  had  jurisdiction  to  adjudicate  upon 
the  demand  as  an  equitable  money  claim.  The  statute 
providing  for  the  settlement  of  estates  of  deceased  per- 
sons, empowers  the  county  court  to  adjudicate  upon  all 
claims  presented  for  allowance;  and  provides  the  mode 
and  time  of  exhibiting  them  for  allowance ;  and  although 
the  words  claims,  demands,  and  debts,  are  used  in  the 
statute  in  apparently  the  same  connection,  we  are  satis- 
fied that  mere  equitable  money  demands  are  within  their 
meaning,  and  therefore,  within  the  jurisdiction  of  the 
court."" 

was  moK  competent  to  settle  the  427  (K.  B.).    Here  the  Court  nyi: 

question  to  irhom  the  money  shonld  "Complainant    ia   entitled    to    esU 

go    or   be    pud    than    a   conrt   of  upon    the    administrator    to    show 

equity."  what  be  has  done  with  the  estate; 

Lynch  et  al.  t.  Rotan  et  al.,  39  what  aaseta,  if  ai^,  there  be,  snbjeet 

m.  14   (R.  R.).  to  the  payment  of  his  debt" 

Eartmann  et  a].  \.  Eartmann,  59  23— -Moors   et    al.  t.   Rogers,   IB 

ID.  103  (Af.).  ni.  347  (Af.). 

McCreedy  y.   Hier   et  al.,   64  HI.  Dixon,  'Assi^ee   t.    Rnflll,   Adm., 

495;  B.  in  Part.  Bill  sustained  but  21  111,  203  (R.).    Here  the  quMtioo 

reversed  on  interest  charge.  was,  whether  the  asai^ee  of  a  lease 

Clark  et  al.  v.  Hogle  et  al.,  52  III.  could  proceed  in  her  own  name  be- 
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ALLOWANCE    OF    CLAIMS    BY    FOBEION    TBIBUNAIf — NO    BXTBA 
TBBBITOBIAL  EFFECT 

An  attempt  was  made  to  enforce  a  jadgment  obtained 
in  Ohio  against  an  administrator  appointed  in  Illinois, 
who  had  been  within  the  jurisdiction  of  the  Ohio  court, 
so  that  the  Ohio  court  had  jurisdiction  of  his  person. 
The  conrt  in  disregarding  make  these  observations :  "It 
is  not  sni^  a  judgment  as  will  bind  the  estate.  The  de- 
mand against  the  estate  has  not  been  adjusted  in  pursu- 
ance of  onr  laws,  but  in  defiance  of  them.    If  the  creditor 


fore  the  pmbato  eonrt  Tbo  Conrt 
kdd  that  whether,  it  was  a  legal  or 
•qnitable  aeeignmeiit  Ow  aeaignee 
had  a.  right  to  proceed  in  her  own 
nama:  saying  the  probate  conrt  had 
tqnitable  jniisdietion  in  the  allow- 
■aee  of  elaima.  Gilbert  t.  Gnptil, 
»  DL  112  (B.  B.) ;  Hud,  Adm.  t. 
abter,  43  m.  M8  (Af.) ;  Heward  t. 
Shgle  et  aL,  52  m.  33«  (B.  B.);  P. 
T.  Harrison,  Adnu,  S2  HL  S4  (B. 
B);  Wsdswortb  t.  ConneU  et  al., 
104  m.  3«9  (Al.). 

Biaadon  et  al.  r.  Brown,  £zr.,  108 
a.  51,  9  A.  In  this  eaae  (it  was  a 
caM  where  the  qoertioD  waa  as  to 
charging  an  exeentor  or  crediting 
Ub  in  his  llnal  report)  the  Oonrt  ob- 
Htvea:  "The  eoonty  conrt,  to  the 
cxiat  that  it  baa  jnriediction,  exer- 
eiNa    equitable    as    well    aa    legal 

•  Decgrtt  Bzr.  v.  DiU,  108  lU.  560, 
(Af.).  Here  a  partnenhip  obliga- 
tiM  ifas  allowed  agsinat  the  estate 
of  a  deccaaed  member.  The  Conrt  in 
■Htaining  the  joriBdietion  aaj  that 
there  was  no  eontroTer^  between 
the  iadividnal  ereditors  and  the 
pertaierihip  creditor*. 

NeCUl  T.  Lee,  120  HL  861  (Af.). 
Ban  the  Cbnrt  aara:  that  the  pro- 
bale  ttnirt  can  set  upon  the  eqoities 


of  the  parties.  Bnt  aa  a  matter  of 
fact,  the  Court  treats  the  ease  as  one 
at  law  puielj,  by  refusing  to  review 
the  facts. 

HUlard  V.  Harrie,  Ezr.,  IIB  ID. 
185  (Af.). 

Welf  T.  Beard,  123  m  S88,  In  re 
Corrington,  124  IB.  365. 

Schlinh  T.  ICazton,  153  HL  447 
(Af.).  A  probate  eonrt  majr,  at  a 
sabieqnent  term,  wt  uide  an  allow- 
anee  of  a  claim,  bnt  the  facta  al- 
leged and  proved  to  warrant  It  most 
be  such  aa  would  move  a  eoort  of 
equity  to  set  aride  the  allowanoe. 

Mathews  ¥.  Eerf ort,  167  HL  313 
(Af.). 

Sherman  v.  Whiteside,  190  111. 
STe  (Af.).  At  a  subeeqaent  twm  an 
order  allowing  a  claim,  where  fraud 
or  mistake  has  intervened  may  be 
set  aside,  on  motion. 

Heppe  T.  SicEspansld,  200  lU.  88 
(Af.). 

Trego  V.  Estate  of  Cunningham, 
267   m    367    (B.  B.). 

Henry  v.  Camthers,  106  HI.  136 
(Af.).  A  partnership  of  which  dece- 
dent was  a  member.  In  sustaining 
the  aOowanee  of  the  claim  agiunst 
the  decedent's  estate  the  Conrt  s^«: 
"At  eonnnon  law  a  demand  against 
a  co-partnership  was  regarded  as  a 
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wishes  to  secare  any  share  of  the  assets  in  this  state, 
he  must  sue  on  his  original  cause  of  action."  ^ 


PEESBNTATION  OF  CLAIMS — TIME  WITHIN  WHICH  THEY  MUST 
BE  PRESENTED 


A  claim  is  not  barred,  if  not  presented  within  two 
years,  but  simply  the  right  to  claim  a  distributive  share 
in,  or  any  participation  out  of  the  property  Actually  in- 
ventoried. Here  an  administrator  sued  upon  a  promis- 
sory note  and  the  maker  put  in  a  set-off  and  it  was  held 
that  the  maker,  if  there  was  a  balance  due  him  from  the 


joint  debt,  and  after  tbo  death  of 
one  of  the  eo-partners  the  right  of 
action  at  Ian  was  against  the  sur- 
viving partner  or  partners.  Equitj, 
however,  afforded  a  remedy  against 
the  estate  of  the  deceased  partner 
in  the  event  of  the  insolvency  of  the 
surviving  partner  or  partners.  The 
common  ]Eir  rule  was  subsequent!? 
modified,  and  the  rule  established  in 
eqaity  that  all  partnership  debts 
should  be  deemed  joint  and  several, 
and  that  the  right  of  action  existed 
at  law  against  the  surviving  part- 
ners, and  an  election  also  to  pro- 
ceed in  equity  against  the  estate  of 
the  deceased  partner,  whether  the 
survivors  be  insolvent  oi  not. ' ' 

24-Jndy  et  aL  v.  Kelley,  11  111. 
211  (B.  K.). 

Bosenthal,  Admr.,  etc.  v.  Renick 
et  a].,  44  IIL  202  (B.  B.).  Here  a 
judgment  of  an  Ohio  court  rendered 
npoD  a  claim  presented  against  the 
estate  of  a  decedent  was  offered  in 
evidence  in  a  proceeding  to  sell  real 
estate  In  Hlinois,'  and  the  Court 
■ays: 

"Q.  A  judgment  against  an  ad- 
ministrator in  one  state  is  no  evi- 
dence   of    indebtedness    against   an- 


other administrator  of  the  same  de- 
cedent in  another  etate,  for  the  pur- 
pose of  affecting  assets  received  by 
the  tatter  under  his  administration. 
The  administrators  axe  not  regarded 
aa  in  privity  with  each  other. ' ' 

Farther  the  Court  says:  "As  the 
claim  was  founded  solely  on  a  judg- 
ment rendered  in  Ohio,  against  an 
ezecntor  in  that  state,  and  to  be 
paid  there,  in  the  language  of  the 
judgment.  In  due  course  of  adminis- 
tration, it  was  improperly  allowed 
by  the  County  Court  at  Cook 
County. ' ' 

McQarvey  v.  Daroall  et  al.,  134 
111.  367   (Af.). 

Smith  V.  Qoodrich,  167  III.  46, 
(B.  B).  Here  was  a  partition  case 
and  a  person  who  had  a  judgment 
rendered  in  his  favor  against  the  es- 
tate of  a  decedent  in  California  filed 
a  cross  bill  and  sought  to  have  a 
portion  of  the  fund  set  apart  to 
pay  the  said  Judgment. 

Here  a  transcript  of  the  Califor- 
nia judgment  was  put  into  an  en- 
velope and  the  clerk  of  the  probate 
court  endorsed  a  file  mark  npOD  it. 
Held:  No  presentation  of  a  claim 
within  the  meaning  of  the  statute. 
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decedent,  might  have  jadgment,  although  his  claim  had 
not  been  presented  within  the  two  years  from  the  grant- 
ing of  letters  of  administration,  for  the  balance  "to  be 
paid  ont  of  any  estate  thereafter  discovered  or  inven- 
toried."" 

FOBM   OF   JUDGMENT 

The  form  of  the  judgment  must  be:  "to  be  paid  oat 
of  property  to  be  discovered  or  inventoried  after  the 
lapse  of  two  years  from  the  granting  of  letters  of  ad- 
miniBtration."  Stone  v.  Qark,  40  111.  411  (R.  R.).  Re- 
versed for  error  in  entering  judgment. 

The  bar  of  the  statute  began  to  run  from  the  date  of 
,  the  first  letters  of  administration.  (A  will  was  found 
sabseguently  and  the  first  letters  revoked)  and  the  al- 
lowance of  any  claim  thereafter  should  be  paid  ont  of 
any  estate  to  be  discovered  subseqaent  to  said  bar.'* 

CIjUMS   against    decedents — EQUITABLE    LIMITAlIOfT 

A  creditor  through  administration  must  apply  to  the 
eonrt  for  leave  to  subject  the  decedent's  realty  to  sale 
within  seven  years  from  the  death  of  the  decedent  by 
■nalogy  to  the  lien  of  judgments  and  the  limitation  of 
entry  upon,  and  action  for  the  recovery  of  lands.*^ 

13 — Ptaeoek  t.  HaveDS,  Adm.,  22  Form  of  judgment,  when  claim,  ii 

HL  23  (B.  H.);   28  lU.  24-9.  present  ivithin  two  jeara.    Green  t. 

id— SoiwU  T.  Hubbard  et  al.,  59  Spillei,  2  Beam.  902   (B.  B.).     Lan- 

UL  33S   (B.  B.).  Raage   of   judgment   stated   in  8up- 

Tbe  proper   form   of  a  judgment  piger  t.  Croaz,  137  I1L  216. 

ii  giv«D  and  affirmed  in  Bhepard  v.  In  People  v.  Wtiite,  II  II).  349,  it 

KaL  Bank  of  Lawrence,  67  HI.  292  is   said   "The  omiaaion  of   admlnia- 

(Af.) ;.  Darling  et  al.  t.  UieDonald,  trator  to  give  notice  does  net  lelieve 

lot  TU.  370  (Af.).  the  creditora  from  preseutiDg  tbeir 

Thorn  T.  Watson,  G  Qil.  26,  Beems  demands.     Statute  operates  whether 

U)  be  a  leading  ease,  bnt  it  was  de-  publication  is  made  or  not. ' ' 

dded  apoD  another  point,  which  see  27 — Ifyer    v,    HeDougal,    47    IlL 

9B7datker  t.  Swan   Land  Co.,  154  278  (R.  B.);   Fitzgerald  t.  Olancj, 

tlL  £20  (B.  B.);   Uorse  t.  PaeiAc  Adm.,  49  lU.  465  (B.);   Mooie  et 

Btilraad  Co.,  191  HI.  356  (Af.}.  al.  v.  Ellsworth  et  al.,  51  lU.  308 
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As  the  legiBlatnre  has  not  fixed  any  definite  period 
within  which  application  must  be  made  for  the  sale  of 
decedent's  land,  courts  of  equity  are  not  inclined  to  hold 
inflexibly  to  the  rule  of  seven  years  if  the  delay  can  be 
satisfactorily  explained.  The  decision  of  the  court  will 
depend  very  largely  upon  the  facts  and  circumstances  of 
each  particular  case.  There  must  be  action,  however, 
within  a  reasonable  time."  If  no  explanation  for  a  de- 
lay longer  than  seven  years  is  offered,  the  right  to  sell 
will  be  barred.** 

COLLATERAL  ATTACK  IN   EQUITY — JUDGMENT   OF   ALLOWANCE 
WITHSTANDING  COLLATERAL  ATTACK 


Facts:  Bill  filed  by  an  heir  to  enjoin  the  coQection 
of  a  claim  allowed  by  the  probate  court  against  the  estate 
of  the  heirs  decedent. 

The  point  was  made  that  there  was  a  release  of  the 


(Af.) ;  Biahop  et  &L  t.  O'Coimet  et 
ol.,  69  lU.  431   (AfO. 

29 — Donnui  et  ox.  t.  Lan«,  Adm., 
1  GU.  113  (B.  B.) ;  MeCor  t.  Mor- 
row, 18  m.  519  (Af.);  Unknown 
Heirs  of  Langwoitl^  t.  B&k«T, 
Adm.,  23  lU.  48i  (B.);  BOMntUl, 
Adm.  T.  Benusk  et  nL,.  H  DL  202 
(B.  B.);  Clark  et  al.  t.  Hogle  et  al., 
SB  HI.  427  (B.  B.);  Bnrsen  et  al.  v. 
OoodBpeed,  Adm.,  SO  111.  277  (Af .) ; 
Wolf  et  al.  y.  Ogden,  66  lU.  224 
(B.  B.) ;  Qny,  Adm.,  et  al.  v.  Ger- 
icki,  as  lU.  428  (B.  B.);  Beed  v. 
Gotbj,  Guardian,  89  la  104  (Af.) ; 
FnrioiiK  y.  Bilej  et  al.,  103  lU.  628 
(Af.);  Barnard  et  al.  y.  Barnard, 
119  IlL  92  (B.  and  A.);  Judd, 
Adm.  T.  Boh  et  al.,  146  IlL  40 
(B.  B.) ;  Eipptng  et  aL  t.  Demint 
et  al.,  184  DL  16S  (Af .) ;  UarahaU, 
Adffl.  y.  Coleman  et  al.,  187  HI.  6G6 
(A.  1  B.). 


20— Eorlbut  T.  Talbot  et  al.,  Ap- 
pellees,  273   HI.   290   (Af.). 

In  Noe  V.  Moutra;,  170  IlL  169 
(Af.),  it  ia  said  "the  word  Ii«ti,  aa 
used  in.  these  easM,  has  a  qualified 
meaning  and  not  the  meaning,  whieh 
ia  given  to  it  in  the  flrst  section  of 
the  chapter  of  the  B.  Stat,  in  regard 
to  judgments." 

In  Graham  y.  Brock,  812  BL  671 
(Af.),  here  nineteen  Tears  was  held 
an  unreasonable  deli?  to  sell  land 
subject  to  dower.  Not  a  Boffleient 
excuse  that  property  had  recently 
advanced. 

After  an  order  for  sale  has  bean 
entered  it  cannot  be  ezecnted  after 
the  lapse  of  twenty  years.  Green 
Lumber  Co.  v.  Nutriment  Co.,  224 
111.  234. 
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debt  that  had  been  executed  in  the  life  time  of  the  dece- 
dent and  the  administrator  failed  to  avail  of  it. 
The  court  in  holding  that  the  bill  would  not  lie  says : 
"It  is  not  claimed  that  the  administrator  of  Bailey 
bad  no  knowledge  of  the  release  dnring  the  pendency  of 
that  suit,  and  there  is  no  explanation  of  any  kind 
ofFered  for  his  laches.  If  parties  have  a  defense  avail- 
able at  law,  as  in  this  instance,  they  cannot  invoke  the 
ud  of  a  conrt  of  chancery  in  order  to  secure  its  benefit. 
They  have  already  had  their  day  in  court '  * 

The  judgment  was  duly  obtained  against  the  adminis- 
trator, who  was  the  legal  representative  of  the  deceased, 
and  it  is  not  alleged  that  he  acted  fraudulently  or  col- 
Insively.  That  judgment  binds  the  personal  estate  in 
the  alwence  of  fraud." '° 

BIQHI    OP    ADIUNIBIBATOB   OB   SXECUIOB    TO    FEBFOBM 
SBOBnBKTB'  CONIBAOTS 


All  oontraots  made  by  the  deoedent  may  be  performed 
by  the  execntor  or  administrator  when  so  directed  by  the 
county  court.    E.  S.  1874,  Chap.  3,  section  127." 


30— Gold,  Adau,  at  ■!.  t.  Bkiler, 
M  HL  401  (B.  B.)  i  Wsrd  t.  Soi- 
kM  et  iL,  134  m.  1»0  (Af.).    At- 


Wbitedde,  190  HI. 
S7B  (Af.).  Here  tbe  motioii  waa 
nade  w  tbe  probate  court  to  set 
Hida  the  allowsnee,  but  not  sua- 
Uiaod. 

31— Smith  T.  WiL  Coal  Uin.  A 
Mfg.Oo.,83m.4fl8(B.B.).  "TMa 
ttatuta  doea  not  eluuige  the  com- 
■oa  law  rate  eieept  in  one  partien- 
kr.  Vitboat  thia  enabling  sUtuta 
lb*  aiMiitor  or  administrator  eould 
aot  biad  tbe  «atat«  nor  relieve  him- 
adf  fraoi  peraonal  responsibillt?. " 

In  1919  (Be&  I«wa  p.  4)  the  Gen- 


eral ABsanbl;  ttiaeted:  B«oUo%  1. 
Be  it  mooted  by  the  Peoplo  of  tin 
State  of  /lUnofa  r eprecnted  «i  tha 
General  Auembly:  An  Act  entitled: 
"An  Act  in  regard  to  tlie  adminis- 
tration of  eatates,"  approved  April 
1,  1872,  in  force  Jnly  1,  1872,  is 
amended  bj  adding  thereto  a  new 
■ection  to  be  known  as  seotion  Ilia 
to  read  oa  follova: 

The  amendment  pTovidea  that  the 
admlniatrator  maj  file  a  "petition 
in  the  aonrt  t^  irbieh  he  was  ap- 
pointed ' '  to  have  adjusted  tbe  equi- 
ties between  heirs  and  the  vendee  of 
the  decedent  upon  a  real  estate  con- 
traeb 

See  In  re   Estate  of  Mortanson, 
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distribvtion  of  the  assets  of  decedents 

On  Feb.  12,  1823,  the  legislature  passed  a  statute  pro- 
viding for  the  distribution  of  estates  of  deceased  per- 
sons. 

On  Jan.  28th,  1823,  an  act  was  passed  authorizing  ad- 
ministrators and  executors,  in  case  of  deficiency  of  as- 
sets, to  apply  to  the  circuit  court  for  leave  to  sell  real 
estate  to  pay  debts.  These  acts  were  superseded  by  the 
act^Wills  and  Testaments.  Laws  1829,  p.  190-237. 
Subsequently  appearing  in  Bevised  Statutes  1874.  Sec 
sections  70-71-72-73-74-112. 

COUUON  LAW  BVLE 

In  Pasckall  v.  HaUman  (an  appeal  from  an  order  of 
the  Probate  Justice  of  Randolph  County,  allowing  an 
administrator  a  preference  claimed  by  him  over  the  cred- 
itors of  the  estate,  lower  court  reversed),  4  Gil.  285,  a 
judgment  was  obtained  against  the  decedent  May,  1826 ; 
judgment  debtor  died  Dec.  1,  1830;  judgment  creditor 
appointed  administrator.  It  was  contended  by  the  ad- 
ministrator (creditor)  that  he  had  a  common  law  light 
to  retain  so  much  of  the  assets  of  the  estate  as  would  be 
sufficient  to  pay  his  judgment.  The  lower  court  so  held. 
But  the  supreme  court  in  reversing  thus  observes : 

"When  the  decedent  died,  the  Act  of  1829  was  in  force, 
and  that  of  1823  repealed,  and  all  the  provisions  of  the 
Common  Law  of  England,  in  relation  to  the  right  of  an 
executor  or  administrator  to  retain  in  preference  to 
other  creditors  in  equal  degree,  supplied,  by  prescribing 
the  manner  in  which  he  may  prove  his  demand,  against 
the  estate;  and  by  declaring,  with  certain  exceptions 
before  mentioned,  that  the  assets  shall  be  distributed, 

248  HL  520,  as  to  the  VKlidit^  of      Moline,  Citj  of  t.  C.  B.  ft  Q.  B.  B. 
thia  statute.     Frackelton,  Appellee      Co.,  £62  lU.  S2  (B.  B.}. 
V.  Hutera  et  al.,  249  lU.  30  (Af .) ; 
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pro  rata,  among  all  the  creditors  who  shall  have  filed 
and  proved  their  claims  within  the  time  limited  by  law, 
without  regard  to  the  quality  or  dignity  of  the  same."  *^ 

DISTHIBUXIOK  OF  ASSETS  OF  DBCEDENTS 

"Prior  to  our  (quoting  from  193  HI.  463)  statute  upon 
the  subject,  the  dignity  and  priority  of  claims  were  gov- 
emed  by  the  common  law,  but  when  the  legislature  took 
hold  of  the  subject  it  created  a  rule  of  its  own,  widely 
rariant  from  the  common  law  rule,  and  the  latter  no 
longer  controlled.  The  power  of  the  general  assembly 
to  thus  regulate  the  passing  and  distribution  of  estates 
can  hardly,  at  this  age,  be  questioned." 

Here  a  claim  of  a  domestic  was  presented  to  the  pro- 
bate court.  And  the  question  was,  whether  the  claim 
should  be  classified  as  third  or  sei^enth  under  the  stat- 
ute.  Held  third." 

STATUTE    OP   DISTRIBUTION — MOTICB   OF    FINAL    DISTRIBUTION 
JOHI8DICTI0NAL 

The  court  (probate)  made  an  order  in  reference  to 
the  distribution  of  the  surplus  remaining  in  the  hands 
of  an  administrator  after  selling  land,  without  notice 
to  the  distributees.  Action  of  the  court  held  void.  The 
court  observing: 

"Was  this  a  bUl  in  chancery  for  distribution,  it  will 
not  be  denied  all  the  distributees  would  be  made  parties. 

3S — Witonnan  t.  Alden  et  al.,  115  law"  and  "heirs  at  law  according 

DL  83  {Af.).    ConatnieB  seetion  93  to  the  Stat,  of  Deeeent  in  State  al 

of  the  aUtnta  in  reference  to  the  DL,"  see  Walker  t.  Id.,  283  IlL  11 

diitribvticni  of  the  pT<rpeitj  in  kind,  (R.), 

when  there  are  no  debta.     Colton,         33 — Chieago  Title  and  Trust  Co. 

Exr.  *.  Ltiter  A  Go.,  131  IlL  398  t.    McCIew,    193    111.    457    (Ai.) ; 

(Af.).  Beizer  v.  Mertz,  Exr.,  223  HI.  555 

For  diitioetion  between  "beira  at  (K.  B.). 
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Wherein  this  proceeding  differs  from  a  bill  in  chancery, 
in  principle,  we  cannot  discover."  '* 

Where  the  court  made  an  order  that  the  amount  of 
the  distribution  share  of  two  heirs,  who  had  not  been 
heard  from  for  twenty  years,  should  be  paid  over  to 
the  heirs  whose  place  of  residence  was  known,  the  su- 
preme court  in  holding  the  action  of  the  lower  court — ^no 
constructive  notice  having  been  given — ^void,  thus  ob- 
serves: 

"The  fixing  (quoting  from  223  111.  563)  by  the  court  of 
the  manner  in  which  the  notice  of  final  settlement  imd 
application  for  discharge  is  to  be  given,  where  the  notice 
is  constructive,  is  jurisdictional,  and  no  constructive 
notice  can  be  given  to  a  non-resident  heir  of  final  settle- 
ment and  application  for  discharge  which  will  be  bind- 
ing upon  him,  unless  the  court  has  fixed  the  manner  of 
giving  notice,  by  an  order  entered  of  record,  prior  to  the 
time  such  notice  is  given."  ■" 

SUCCESSFUL  OOUATEBAIi  ATTACK WANT  OF  JURISDICTION 

APPBABINQ  ON  THE  FACE  OF  RECORD 

The  Constitution  of  1870,'  in  defining  the  powers  that 
may  be  conferred  upon  the  county  court,  says  that  it 
shall  have  ori^^al  jurisdiction  of  all  probate  matters, 
settlement  of  estates  of  deceased  persons,  appointment 
of  guardians,  the  settlement  of  their  accounts,  etc  The 
power  conferred  upon  the  county  court,  thereby,  is  not 
co-extensive  with  the  power  exercised  by  a  court  of 
equity. 

An  action  was  brought  upon  the  bond  of  a  guardian 
against  the  surety.  The  decree  of  the  probate  court, 
finding  the  amount  the  guardian  should  be  charged  with, 
was  offered  to  show  a  breach  of  the  condition  of  the 

34 — Ijoag,  Adm.  t.  Thompwn,  3G — Beiwr  t.  Herti,  £zr.,  223  ZU. 
Onardian  et  aL,  60  SL  27  (Af.).         5S5  (B.  B.). 
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bond.  On  the  face  of  the  probate  record,  it  appeared 
that  the  probate  court  had  tranaeended  its  power  or 
jurisdiction;  it  was  therefore  subject  to  successful  col- 
lateral attack. 

The  coTirt  observes:  "While  said  courts  may,  within 
the  limit  of  the  jurisdiction  thus  conferred,  exercise 
chancery  powers  they  are  not  given  general  chancery 
jnrisdietion,  even  over  ihe  affairs  of  persons  who  may 
happen  to  hold  the  office  of  guardian.  Donbtlessly  they 
may,  in  settling  guardian's  accounts,  diarge  a  guardian  ^ 
with  any  sum  of  money  which,  as  guardian,  he  is  prop- 
eriy  chargeable,  and  give  him  any  credit  to  which,  as 
goardian,  he  is  entitled.  But  they  cannot  settle  all  equi- 
ties between  the  guardian  and  his  late  ward."  Pages 
220-1.'' 

CHSUCCEBSFUI.   ATTACK    UPON    DECBEEB  IN    COUNTY   COUBT 
(PBOBATB    side) 

Here  a  decree  admitting  a  will  to  probate  was  at- 
taded.  Held  not  subject  to  successful  attack  because 
not  void." 

COUNTY  COUBT  ErEBCISINQ  CHANCEBY  POWER 

The  county  court  has  no  general  chancery  power, 
though  when  specially  authorized  by  statute,  legal  and 
equitable  power  may  be  and  is  exercised.  The  county 
court  on  its  probate  side,  though  lacking  full  chancery 
power,  can  exercise  in  a  limited  decree  those  powers, 
and  model  its  procedure  after  equitable  forms.'^ 

3«—Tlie  People  t.  SmItv,  1M  HL  Brown,   183   m   42    (B.   B.) ;   mUo 

UB   (B.    B.).     Soe   abo    Chipman  People  t.  ICed&rt,  166  DL  348  (Af.). 

«t  tL,  PluntUf   fai   Error   t.   Am.  38 — Hoore  et  ftL,  Ad'ra  t.  Bogen, 

Bimtr   Gb.,   201   HI   SB4.     Equi^  19  111.  347  (Af.);  Dixon  t.  Bndl, 

coBrt   ■qwrwded    eonatj    eonrt    In  21  ZIL  203  (B.  B.) ;  Bond  v.  Loek- 

—"Vvirnl   of  gnutlijn'i  aMonnt,  wood,  33   111.   212   (Decree  in  Sop. 

37— CUMgo  THle  4  Tnut  Oo.  v.  Ct) ;  OUbert  t.  Onptil,  34  m.  IIS 


:i>y  Google 


64  Statutory  Phoceedings 

tested  collaterally 

In  Probst  v.  Meadows,  13  111.  157,  an  exeentor  filed 
a  bill  in  equity  attacking  a  decree  of  the  county  court 
(probate  aide)  allowing  a  claim  against  tbe  estate  of 
Nicholas  Probst.  The  order  of  allowance  was  entered 
eight  months  after  the  date  of  presentation — no  order 
of  continuance  or  notice  to  the  executor  was  shown  by 
the  record.  Without  holding  that  the  order  is  absolutely 
void,  it  is  held  in  view  of  the  lack  of  consideration  for 
the  note,  which  was  the  basis  of  the  claim,  there  should 
be  relief  afforded  in  equity.  In  defining  the  jurisdic- 
tion of  the  court,  these  words  are  used : 

"The  county  court,  although  limited,  is  not  strictly 
speaking  of  inferior,  and  certainly  is  not  of  special  ju- 
risdiction. It  is  a  court  of  record,  and  has  a  general 
jurisdiction  of  unlimited  extent  over  a  particular  class 
of  subjects ;  and  when  acting  within  that  sphere,  its  ju- 
risdiction is  as  general  as  that  of  the  circuit  court. 
When  therefore,  it  is  adjudicating  upon  the  administra- 
tion of  estates  over  which  it  has  a  general  jurisdiction, 
as  liberal  intendments  will  be  granted  in  its  fayor,  as 
would  be  extended  to  the  circuit  court ;  and  it  is  not  nec- 

(B.  B.);  Hurd  v.  Slaten,  43  111.  3*6  111.  447  (Af.);  Dougherty,  8r.  et  aJ. 

(Af.);  In  re  Steele,  65  lU.  322  (S.  v.  Hughes  et  al.,  165  III.  384   (Gir. 

K.);    Wadsworth   y.   Connell   et   al.,  Ct.  Af.) ;   Sherman  et  al.  t.  White- 

104  111.  369   (A(.)i   Brandon  et  al.  side  et  al.,  190  III.  576  (Af.) ;  Title 

V.  Brown,  Bir.,  loe  111.  519   (Af.) ;  Trust  Co.  et  al.  v.  MeQlew,  193  111. 

Spencer  t.  Boardnmn  et  aL,  118  lU.  457  (Af.). 

553    (Af.);   Millard  t.  Earria,  Ex.,  Heppe  v.  SECiepanski,  209  111.  88 

119  ni.  ISS   (Af.);  UcCall  et  aL  t.  (Af.).      At   a    Hubeequent   term   on 

Lee,  120  lU.  261   (Af.) ;   FreBton  et  motion,   the   Court   can   set   aside   a 

aL  V.  Spaulding  et  al.,  120  111.  208  decree    allowing    a    claim    hut    the 

(Af.  Et.  B.);   Wolf,  Ext.  t.  Beaird  facts  alleged  must  be  aueb  aa  would 

et  aL,  Eir.,  123  111.  585  (R.) ;  In  re  move  a  court  of  equity  to  act. 

Corrington,     124     lU.     363     (Af.);  Under   the    statate,    when    claims 

Eanford  Oil  Co.  et  al.  v.  First  Na-  are   adjudicated  there   are  no   writ- 

tional  Bank,  126  111.  584  (B.  B.);  ten    pleadings.     Thorp   t.   Qoewey, 

Ide  T.    Sayer   et   al.,   129   111.   830  Adrar.,  85  HL  611  (R.  B.). 
(Af.);      Behlink     y.     Maxton,     153 
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es8&i7  that  all  the  facts  and  circmnstances,  which  justify 
its  action,  should  affirmatively  appear  upon  the  face  of 
its  proceedings."    Quoted  from  page  169.^' 

JUBGMENT   AGAISST   ADMINISTBATION,   WHEN   BINDING    UPON 
HEms  AND  WHEN  NOT 


"Wheu  an  administrator  applies  to  the  court  for  leave 
to  sell  real  estate  to  pay  debts,  the  judgment  against  the 
adminifftrator  is  only  conclusive,  so  far  as  personal  prop- 
erty extends,  but  as  to  the  real  estate  it  is  only  prima 
fade  evidence  of  the  existence  of  the  debt  against  the 
decedent.  The  heirs  have  a  right  to  show,  if  they  can, 
that  the  debt  was  not  legally  due,  or  that  there  was 
frand  in  its  allowance  against  the  administrator.*'* 


30— Probrt  T.  Headowi,  13  111. 
157, 

Abo  DBder  HitebeU  v.  HS70,  16 
III.  M  (H.  B.}.  The  decree  allow- 
ag  »  rUini  draws  intereft  at  the 
iUtataij  mte. 

Huu  T.  Sloenm,  17  111.  3S7 
(Af.).  See  serenJ  BOtecBaiye  etat- 
ntn  creating  the  probate  court  re- 
fnred  to  in  the  opinion. 

MuDD  et  aL  V.  Blair,  33  IlL  194 
(B.  fi.).  ADowanee  of  claim  hoa 
tmtt  and  effect  of  judgment. 

Pe>^  T.  Lott,  36  IlL  447  (B. 
B.);  ScTiioIda  v.  People,  55  lU.  332 
(At);  Haywood  v.  CoUins,  60  lU. 
335  (B.  B,)j  Honah  t.  People,  66 
in.  181;  Uoffitt  T.  Uoffltt,  sg  lU. 
««  (Af.);  Bamet  v.  Wolf,  70  111. 
78  (Af.) ;  Piank  t.  The  People,  147 
IlL  lis  (Af.);  People  t.  Uedart, 
166  UL  351  (Af.);  CaneU  t.  Jo- 
id^  184  HL  383    (Af.}. 

Bee  Horteawn,  In  re.,  248  DL 
UO,  holding  that  the  Act  of  1909, 
p.  175,  emfeiring  jnriadietion  of 
trnti  on  Mnintj  court  ia  void. 

Bee  Baibem  t.  Tfaannaa,  Adm., 
8.  P.— 5 


49  111.  285,  where  the  real  point  de- 
cided in  the  Probst  case  is  stated. 
8«e  Bofd  V.  Eimmel,  244  IlL  545, 
that  cites  the  Probet  ease  and  de- 
clares the  county  court  to  be  limited 
in  its  jurisdiction. 

See  Chapman  et  al.,  Plaintiff  in 
Error  v.  Am.  Surety  Co.,  261  111. 
594,  holding  that  a  court  of  equity 
can,  when  the  settlement  of  a  guard- 
ian's  account  involves  matteri  out- 
aide  the  limited  jurisdiction  of  the 
probate  court,  take  jurisdiction  and 
do  complete  equity. 

In  Botswiek  v.  Skinner,  SO  IlL 
152,  it  is  said:  "If  the  conitrnetion 
in  the  Probst  case  was  wrong,  it 
has  too  long  been  adhered  to  be  [low 
questioned. ' ' 

Bee  mle  stated  that  will  prevail  ' 
when  a  foreign  judgment  is  assailed 
collaterally.  Dunbar  v.  Hallowell, 
34  HI.  168  (Af.). 

40 — Dorman  v.  Tost  et  aL,  13  111. 
127  (B.);  Stone  v.  Wood,  16  111. 
177   (B.  B.). 

Smith  et  aL  t.  UbCouiwII  et  al., 
17  111.  135   (Af.).    The  real  point 
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PETITION  ON  ADUIKISTRATION  TO  SELL  LAITD 


Though  the  chancery  practice  is  partially   folio 
in  an  application  to  the  county  court  for  an  order  to 


in  this  cue  u  that  the  adminiatra- 
tta  eatmot  maiotaiii  a  bUl  to  clear 
the  titlo  from  clouds. 

Hopkiiu  et  al.  t.  MeCann,  1ft  BL 
113  (B.).  Principle  upon  idiich  the 
eane  leet  re-examined  and  aJBimed. 

McConnell  et  aL  t.  Smifh  et  aL, 
23  m.  611  (D.  MO  ;  Mason  et  al  t. 
Blaii,  33  Hi.  194  (Af.)- 

People  to  use  V.  Lett,  36  EL  M7 
(B.B.). 

The  bill  was  filed  against  h^is 
of  aaretj'  of  administrator  charging 
fraod  in  the  administration.  Bill 
was  filed  sixteen  jeara  after  the  ae- 
eoimt  was  filed  in  tiie  pTol)ate  eonrt. 
Held:  That  the  charges  of  frand 
were  not  sustained.  "Allowaiiee 
against  estate  bj  probate  court  of 
a  partnership  debt  must  be  consid- 
ered at  least  prima  fade  proof,  that 
firm  anets  were  first  applied  in  sat- 
isfaction and  were  insufllcient  for 
the  payment  of  the  partnership 
debts." 

Phelps,  Adm.  T.  Fankhoneer  et  aL, 
39  ni.  401  (Af.).  Here  administra- 
tor filed  a  bill  to  remove  mortgage. 
BUI  dismissed. 

Bosenthal,  Adm.  t.  Beniek  et  aL, 
44  IlL  207  (B.  B.).  Claim  allowed 
in  the  probate  conrt  is  prima  facie 
evidence  against  beir. 

Gridley  T.  WaloBon,  Adm.,  S3  m. 
186  (Af.).  Here  administrator  filed 
a  bUl  to  remove  a  elond;  point  held 
to  have  been  waived  beeanse  an  is- 
sue was  made  np. 

Helm  V.  Cantrell,  SB  HL  G24 
(Af.).  Judgment  is  eonelotive 
against  or  between  creditor  and  ad- 
ministrator. 


MBGreed7  v.  Meer,  64  m.  4S 
B.).    Here  doctrine  is  restriei 

Higgins  T.  Cnrtiss,  et  bL,  S 
2B   (Af.). 

Gibson  T.  Gibson,  8S  lU.  «] 
R.).  Heir  contested  judgment. 
ministrator  seeking  to  oabjeet 
to  sale  for  the  paymmt  of  det 

Marshall  et  aL  v.  Bom,  Adm 
DL  374  (S.  B.).  Heirs  on  api 
tion  to  seU  land  maj  qneetion 
justice  of  an  award, 

^au,  Adm.  v.  Duncan,  88  HL 
(Af.).  The  administrator  is 
only  representaUTO  of  the  per> 
estate;  real  estate  deseenda  to 
heirs  and  the  administrator  has  i 
power  to  apply  tor  an  order  of  t 

Diversey,  Adm.  v.  Johnson,  93 
547  (Af.);  Brown  v.  Brown, 
nL  400  (B.). 

People    V.    Brooks,    123    HL 
(Af.);    Ward  V.  I>iiTham,  134 
195  (Af.).    Equity  case  to  set  as 
claim  allowed  in  the  probate  eoi 

Noe  V.  Mootray,  170  HL  1 
(Af.).  A  judgment  versos  an  i 
ministrator  is  not  a  lien  upon  1 

Smith  V.  Smith,  174  HL  62  (Af 
It  is  only  with  reference  to  persoi 
property  that  the  ancillaiy  admin 
trator  is  bound  to  account  for  to  t 
principal  administrator. 

Ford  V.  Fbst  Nattonal  Bank,  2( 
la  120  (B.).  FoUowing  Stone 
Wood,  "The  allowance  of  a  dal 
against  an  estate  li  conclasii 
against  the  personal  estate  beeant 
the  represwitative  of  the  estate  i 
before  the  court  and  party  to  it." 
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the  land  of  the  decedent  to  pay  debts,  the  proceeding 
differs  from  a  bill  in  chancery  in  the  following  partic- 
ulars: 

In  acting  the  county  court  is  not  **  in  the  possession 
of  foil  and  complete  eqaity  power,  its  right  to  act  is 
conditioned  on  the  petition  containing  all  the  averments 
of  fact  that  the  statute  enumerates;**  though  no  evi- 
dence is  preserved  in  the  record,  no  presumption  will 
be  indulged  on  review  as  to  jurisdictional  facts ;  *'  the 
order  of  sale  is  not  **  a  decree,  which  under  the  Chancery 
Act  woidd  draw  interest ;  section  19  of  the  Chancery  Act, 
Chap.  22*"  E.  S.  1874,  which  allows  a  person  who  has 
not  received  a  copy  of  the  notice  sent  by  mail  to  come 
in  within  one  year,  after  notice  in  writing,  etc,  does  not 
apply. 

The  Administration  Act  (section  99,  Ch.  3  B.  S.  1874) 
made  the  following  provision  for  the  sale  of  a  decedent's 
land  for  the  payment  of  debts:  "The  mode  of  commenc- 
mg  the  proceedings  for  the  sale  of  real  estate  in  such 
cases  shall  be  by  the  filing  of  a  x>etition  by  the  execntor 
or  administrator,  in  the  county  court  of  the  county  where 
letters  testamentary  or  administration  were  issued.  The 
widow,  heirs  and  devisees  of  the  testator  or  intestate,  and 
ttie  guardians  of  any  such  as  are  minors,  and  the  con- 
servators of  such  as  have  conservators,  and  the  actual  oc- 
cupants of  the  premises  where  the  same  or  any  part  there- 
of are  occupied,  shall  be  made  parties  defendant.    If 

41— Beiuiett  et  aL  t,  "Whitnuui  et  45 — Therenn,    Adm.,    Appellee    t. 
iL,  2S  m.  449  (B.  R.) ;  Uoline  Wa-  Idem,  S67  lU.  592  (Af.). 
tir  Porer  Mfg.  Go.  t.  Webater,  26  In  Wolf  v.  Ogden,  it  ia  B&id  th&t 
HL   £33    (B.    B.) ;    Harding   v.    Le  what  ia  uid  in  Bhosmate  t.   Lock- 
Mobile  et  aL,  114  HI.  SS  (Af.).  ridge  with   referenee  to   "prMnmp- 

41 — ShoemaU  et  ti.  t.  Loekridge,  tions  that    evidence   was  beard  to 

53  lU.  503  (B.  B.).  support  the  findings  of  the  eoort" 

43 — Wolf  et  aL  T.  Ogden,  66  HL  must  be  confined  to  "facts  necea- 

£14  (B.  B.).  sarj  to  confer  jniladiction. " 

44— Kippling  t.   Demint,   184  111. 
W5   (AL). 
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there  are  parties  interested  in  the  premises  whose  i 
are  not  known,  then  they  shall  be  made  parties  l 
names  of  unknown  owners." 

In  1887  (Session  Laws  p.  3)  the  legislature  pro 
that  those,  too,  should  be  made  parties  who  lield  * 
against  the  real  estate  described  in  the  petition,  oi 
part  thereof." 

Still  further  it  was  provided  (section  101)  "The  < 
may  direct  the  sale  of  such  real  estate,  disiacTiinber< 
all  mortgage,  judgment  or  other  money  liens  that  are 
and  may  provide  for  the  satisfaction  of  all  sneh  lienf 
of  the  proceeds  of  sale,  and  may  also  settle  and  ad 
all  equities,  and  all  questions  of  priority,  between  all 
ties  interested  therein,  and  may  also  investigate  and 
termine  all  questions  of  conflicting  or  controverted  ti 
arising  between  any  of  the  parties  to  such  proceed 
and  may  remove  clouds  from  the  title  to  any  real  esi 
sought  to  be  sold  and  invest  purchasers  with  a  good  i 
indefeasible  title  to  the  premise  sold.  The  court  m 
with  the  assent  of  any  mortgagee  of  the  whole  or  any  p 
of  snch  real  estate,  whose  debt  is  not  due  sell  such  r 
estate  disincumhered  of  such  mortgage,  and  provide  l 
the  payment  of  such  mortgage  out  of  the  proceeds  of  sn 
sale ;  and  may  also,  with  the  assent  of  a  person  entit] 
to  an  estate  in  dower,  or  by  the  courtesy,  or  for  life  or  f 
years  or  of  homestead  to  the  whole  or  in  part  of  the  prei 
ises,  who  is  a  party  to  the  suit,  sell  sudi  real  estate  wi 
the  rest  But  such  assent  shall  be  in  Writing  and  signt 
by  snch  person  and  filed  in  the  oonrt  wherein  such  pr 
ceedings  are  pending.  When  any  such  estate  is  sold  tl 
value  thereof  shall  be  ascertained  and  paid  over  in  grot 
or  the  proper  proportion  of  the  fnnds  invested,  and  tb 
income  paid  over  to  the  party  entitled  thereto  during  th 
continuance  of  the  estate." 

In  Newell,  Adm.  v.  Montgomery  et  al.,  129  Dl.  58,  ai 
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nnsQocessfal  attack  was  made  upon  the  validity  of  these 
amendments.  It  was  claimed  that  it  was  an  attempt  to 
confer  power  upon  the  probate  courts,  within  tiie  ioMbi- 
tiona  of  sections  18  and  20  of  article  6  of  the  constitution. 
In  sustaining  the  validity  of  the  act  as  amended,  the 
snpreme  court  observes:  "The  Constitution,  in  confer- 
ring upon  probate  courts  jurisdiction  in  cases  of  sales 
of  the  real  estate  of  deceased  persons  for  the  payment  of 
their  debts,  in  no  way  attempts  to  define  or  limit  the  pro- 
cedure in  cases  of  that  character.  That  is  left  entirely  to 
legislative  discretion.  It  was  therefore  competent  for  the 
gftDeral  assembly  to  prescribe  any  procedure  which  in  its 
judgment  was  appropriate.  There  was  then  no  constitu- 
tiosal  objection  to  assimilating  it  to  that  which  obtains  in 
eonrts  of  chancery." 


What  will  amotint  to  laches  in  the  matter  of  an 
apphcation  to  sell  land  to  pay  debts?  In  Barsen  et  al. 
T.  Goodspeed,  Adm'r,  etc,  60  111.  277  (Af.),  an  in- 
testate died  Jan.  1, 1856 ;  letters  were  issued  Feb.  5, 1856. 
Petition  to  sell  not  presented  until  Sept  27,  1869.  The 
qaeetion  was  whether  the  lien  that  creditors  have  to  en- 
force their  debts  against  the  land  of  the  decedent  had 
not  been  lost  by  laches.  Here  it  was  held  that  the  fact 
that  there  were  intervening  homestead  and  dower  rights, 
that  rendered  an  earlier  application  of  sale  unadvisable, 
waa  a  sufficient  explanation  for  the  delay  and  that  a  sale 
mi^t  be  had.*' 

M— BnfBen   et   al.   V,    Qo4>dipe«d,  lU.  484  (B.  B.).    The  ameitdnieDt  of 

Adn.,  ek.,  «0  HI.  277  (Af.)-  1887  will  not  wanant  it. 

A  bill  £led   by   an   administrator  A  person  not  known  to  be  an  heit 

(amot  be  the  medium  of  »  nieces*-  of  the  decadent  was  omitted  from 

fnl  attack  npon  a  eonvejukee  hj  the  the  petition.     Held  that  hie  rights 

Pendent  in  /rand  of  creditOTs.  Ha-  were  not  affected.    Burr  t.  Bloemer, 

JAinriei  et  aL  T.  Payson  et  aL,  153  174  IlL  638  (Af.). 
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SUCCESSFUL   DIRECT   ATTACK   UPON    DECBEB    OV     BJLKjE 
ADIONISTBATOB 

If  the  petition  is  not  filed  at  the  term  named  i 
notice,  no  decree  will  be  warranted  bnt  a  new  notice 
be  given  in  order  to  give  the  conrt  jnrisdiotion.'*" 

SiKcessftd  collateral  attach  for  failnre  to  file  pet 
at  the  term  named  in  the  notice.  Sale  void  to. 
Tamer  case.'* 

UK80CCBSSFUL   COLLATEBAL   ATTACK   UPON   ADMINISTRAn 


Petition  of  an  administrator  tested  collaterally  in 
ejectment  suit. 

In  defense  to  an  ejectment  suit  an  administrat* 
deed,  based  npon  a  decree  authorizing  the  sale  of 
decedent's  land,  was  interposed. 

The  court  says  that  it  was  not  the  intention  of 
legislature  to  make  the  proceeding  a  chancery  one.    1 
allegations  are  then  examined,  and  it  is  found  that 
the  allegations,  required  by  the  statute,  are  inserted  ai 
such  being  the  fact,  the  court  had  power  to  act 

Failure  to  confirm  the  sale  will  not  render  the  pi 
ceeding  void.  With  reference  to  jnrisdiotion  the  cou 
in  Moffitt  et  aL  y.  Idem,  69  IlL  641  (Af.)  observes: 

"The  jurisdiction  of  the  defendant,  as  all  know, 
acquired  by  sen'ice  or  appearance;  and  the  jarisdi 
tion  of  the  subject  matter  is  acquired,  in  this  class  < 
cases,  by  the  filing  of  the  petition,  by  the  eiecntor  c 
the  administrator,  containing  the  necessary  allegation: 
showing  that  the  case  requires  the  court,  under  the  law 
to  proceed,  hear  and  to  adjudicate  on  the  facts." 

47— Tnrnej    et    rL    t.     Tomej,  Chicago,  Citj  of,  38  ID.  SSE  (R). 

Adm.,  24  ni  629  (B.).  Butt    v.    Bloomer,  174  ni   6% 

48 — UottIb  et  aL  t.  Hoglr  et  aL,  (Af.).    No  ROTviee  upon  ciu  of  tin 

37  lU.  ISO  (Af.) ;  SehneU  et  aL  t.  heiis  that  maae  tha  ittuL 
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The  above  case  is  cited  in  Beinhardt  v.  Seaman  et  aL, 
208  Dl.  448,  where  a  collateral  attat^  was  made  upon 
administrator's  sale.  A  widow  had  asked  that  the  land 
be  sold  to  pay  her  award.  The  widow  honght  at  the  sale 
and  gave  the  administrator  a  receipt  for  the  amount  due 
her  under  the  decree  of  allowance.  Held  that  these  facts 
did  not  amount  to  fraud  in  a  collateral  attack  asking  that 
the  Bale  for  that  reason  be  set  aside.^* 

COUPELLINQ  HBIBS  TO  CONYST  BEAL  ESTATE  WHO  HATB 

BECOIIE  TSTJSTBEB  BT  VIBTUE  OF  THBEB  BELATION 

TO  THBIB  AJTCBSTOB 

Any  person  who  shall  have  any  debts,  suits  or  de- 
mands against  any  person  who  shall  make  any  fraud- 
ulent devise,  or  have  a  demand  against  any  one  who  shall 
die  intestate,  and  have  real  estate,  may  maintain  action 
against  heirs,  executors,  administrators,  etc.,  and  shall 
not  be  delayed  in  consequence  of  the  non  age  of  any  of 
the  parties. 

Bevised  Statutes  1845,  section  6,  chap.  44. 

Bevised  Statutes  of  1874,  section  11,  chap.  59. 

Beference  to  this  statutory  provision  ia  found  in 
Bno8  V.  Capp,  15  Di  277. 

Here  the  coart  observes:  "A  party  having  a  right  of 
action  against  the  ancestor,  is  not  to  be  delayed  in  his 
remedy,  because  of  the  non  age  of  those  upon  whom  the 
lav  casts  the  liability.  This  provision  takes  away,  not 
only  the  common  law  privilege  of  the  heir  to  stay  the 
action  until  he  comes  of  age,  but  his  right  in  equity  to 
show  cause  against  a  decree  after  attaining  his  ma- 
jority."" 

Eqnity  and  law  remedies  are  thus  put  upon  the  same 
footing. 

4»~Hoatt  et  sL    ' 
DL  HI  (Af.). 
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limited  equity  powers — possession  of  assets  by  sxj 

Section  90,  Bevised  Statutes  1845,  Chap.  109,  j 
Sec.  81,  Chap.  3,  E.  S.  1874:— 

This  section  provides  "if  any  executor,  adminisl 
or  other  person  interested  in  any  estate,  shall  state 
oath,  to  any  county  court  that  he  believes  that  an; 
son  has  in  his  possession,  or  has  concealed  or  embe 
any  goods,  chattels,  moneys,  or  effects,  books  of  act 
papers,  or  any  evidences  of  debt  whatever,  or  tit! 
lands,  belonging  to  any  deceased  person ;  or  that  h 
lieves  that  any  person,  has  any  knowledge  or  info 
tion  of  or  concerning  any  indebtedness  or  evidenc* 
indebtedness,  or  property  titles  or  effects,  belongii: 
Btny  deceased  person,  which  knowledge  or  informs 
is  necessary  to  the  recovery  of  the  same  by  suit  or  ot 
wise,  by  the  executor  or  administrator,  of  which 
executor  or  administrator  is  ignorant  and  that  such  ; 
son  refuses  to  give  to  the  executor  or  administrator  s 
knowledge  or  information,  the  court  shall  require  s 
person  to  appear  before  it  by  citation  and  may  exam 
him  on  oath,  and  hear  the  testimony  of  such  executor 
administrator,  and  other  evidence  offered  by  eitl 
party,  and  make  such  order  in  the  premises  as  the  a 
may  require." 

The  proceeding  authorized  by  this  statute  is  analogo 
to  a  bill  of  discovery  in  a  court  of  equity.  Since  t 
enactment  of  the  statutes  (1861,  p.  71;  and  1867,  p.  18'c 
allowing  parties  to  the  record  and  parties  in  intere 
to  testify,  bills  of  discovery  are  less  frequently  resort* 
to  than  formerly.*' 

It  is  only  contracts  to  which  the  decedent  is  a  part; 
or  matters  about  which  he  would  be  competent  to  testif 
if  living,  and  not  contracts  involving  third  parties  no 
in  privity  with  the  decedent,  that  fall  within  the  pnrviei 

51— Brown  v.  Eoid,  41  lU.  181. 
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of  this  statute  under  the  constitution.  It  cannot  be  re- 
sorted to  in  any  instance  where  at  common  law  the  facts 
would  have  to  be  submitted  to  a  jury.  Under  its  limited 
jorisdiction  a  probate  court  has  no  power  to  empanel  a 
jury  to  whom  the  facts  can  be  submitted,  hence  the  scope 
of  the  inquiry  can  be  no  broader  than  under  an  ordinary 
bill  of  discovery."* 

WILLS,  TESTAMENTS  AND  DEVISES 

The  mode  of  conveying  real  estate  to  take  effect  at 
death,  onder  the  common  law  practice  was  by  devise, 
which  did  not  need  to  be  authenticated  or  established  by 
any  act  of  the  ecclesiastical  court,  but  a  wiU  that  named 
an  heir  and  disposed  of  personalty  had  to  be  proved  in 
that  court  in  order  to  be  valid."*  As  most  wills  of  land 
also  contained  a  disposition  of  personalty,  it  early  be- 
came a  custom  to  prove  them,  as  is  done  at  the  present 
time. 

The  constitution  of  1870'*  provides  that  "county 
oonrts  shall  be  courts  of  record,  and  shall  have  original 
inrisdietion  in  all  matters  of  probate,  settlement  of 
estates  of  deceased  persons,  appointment  of  guardians 
and  deceased  persons."  By  statute,  under  the  consti- 
tution, the  probate  court  has  exclnsive  original  jurisdic- 
tion of  the  probate  of  wiUs.  A  court  of  equity  has  no 
jurisdiction  to  establish  a  lost  or  destroyed  will.'*  The 
same  constitntion  also  provides:  "The  right  of  trial  by 

52— Seleetmoi,  etc  t.  Bojlrton,  4         55 — Wild,  Eir.  v.  Sweeney  et  aL, 


IHnamoor  j.  BreoBler, 
1«4  m.  Ell  (B.  B.) ;  ICftrtin  t.  Mar- 
til,  170  m  18  (B.  B.) ;  Moore  v 
Bfudeaburg,  S4»  HL  232  (B.  B.) 
S3— 3  Onevleaf's  Cmise  Title, 
3S  I>niw  Oiap.  1 ;  Lather  et  ftL 


84  ni.  213  (Af.) ;  Dean  v.  Dean, 
Ez'triz,  Appellant,  239  111.  424  (Ap- 
peal DiHiDissed);  People  ei  leL  v. 
Knickerbocker,  114  111.  639;  Beattj 
V.  Glegg  et  al.,  214  IlL  34  (Af.) ; 
Sehofield   v.    Thomaa,   231    HI.    114 


Lnther  et  al.,  122  HI  568  (Af.).  (B.  B.);  Mather  v.  Minard,  260  111. 

54-Artieb  6,  See.  18.  176  (B.  B.). 
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jury  as  heretofore  enjoyed,  shall  remain  inviolate."" 
As  the  two  prior  constitutions  contained  a  like  provision, 
this  reference  must  be  to  the  common  law  right  of  trial 
by  Jury  as  it  existed  at  the  time  of  the  adoption  of  the 
first  conBtitution.  It  ia  held  by  the  supreme  court  that 
the  common  law  and  the  statutes  of  England,  so  far  as 
they  were  in  force  "  at  the  adoption  of  the  constitution 
of  1818,  were  repealed  by  the  legislature,  when  it  enacted 
a  statute  in  regard  to  wills  and  the  descent  of  property. ^^ 
Hence  the  right  to  take  property  by  will  or  descent  ia 
wholly  statutory  in  this  state. 

Under  the  common  law,  as  between  heir  and  devisee, 
the  facta  relating  to  the  execution  of  a  devise  must  be 
submitted  to  a  jury  before  a  judgment  of  ouster  or  sus- 
taining its  validity  could  be  rendered. 

The  legislature,  however,  has  enacted  that  a  will  to  be 
"available  in  law  for  the  granting,  conveying  and  assur- 
ing the  lands,  tenements  and  hereditaments  must  be 
proven  to  the  satisfaction  of  the  (county)  court,"  and 
declares :  Before  the  will  can  be  admitted  to  record  it 
must  appear: 

1st.   It  was  reduced  to  writing. 

2nd.  Signed  by  the  testator. 

3rd.  Attested  in  the  presence  of  the  testator — by  two 
or  more  credible  witnesses. 

Witnesses  must  declare  on  oath  or  affirmation  before 
the  county  court  of  the  proper  county  that : 

a  They  were  present  and  saw  the  testator  sign; 

b  Or  acknowledge  the  same  to  be  his  act  and  deed ; 

c  That  they  believe  the  testator  to  be  of  sound  min-l 
and  memory  at  the  time  of  the  aigniug,  etc."" 

The  county  court  on  its  probate  side,  though  a  court 

60— Article  2,  Sec.  5,  Cod.  1S70.  III.   242    (Af.) ;    North   v.   Grftham, 

57— E.  a  1833,  p.  425;  B.  8.  184o,  233  HI.  176  (A*.);  In  re  McWhir- 

p.  337;  R.  8.  1874,  p.  269.  ter,  233  lU.  807  (Af.). 

68 — Eocbereperger  v.   Drake,  167  69 — See.   2,   p.   536,   B.   S.    1845; 

111.  122  (B,  B.);  In  re  Uulford,  217  See.  2,  p.  1101,  B.  S.  1874. 
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of  record,  is  a  coart  of  limited  jurisdiction*'  with  no 
Btatntory  provision  for  empaneling  a  common  law  jury 
to  whom  the  facts  with  reference  to  the  execution  of  a 
devise  can  be  submitted.  Though  there  is  a  provision 
of  statute  '^  for  an  appeal ' '  from  the  order  of  the  county 
court,  allowing  or  dieallowing  any  will  to  probate,  to 
the  circuit  court  of  the  same  county,  by  any  person  in- 
terested in  said  will,  in  the  same  time  and  manner  as 
appeals  may  be  taken  from  justices  of  the  peace,"  the 
same  limitation  of  power  surrounds  the  circuit  court  as 
did  the  county  court  on  the  original  hearing.  The  (ur- 
cnit  court  sits  as  a  court  of  probate.  One  man,  not 
twelve,  most  weigh  the  facts  that  relate  to  the  execution 
(tf  the  devise. 

This  statutory  inquiry  by  the  probate  court,  in  refer- 
ence to  certain  facts  surrounding  a  testator  at  the  time 
of  the  execution  of  a  will,  before  the  same  can  be 
recorded  so  far  as  it  affects  the  title  to  real  estate,  is 
analogous  to  the  examination  of  a  grantor  of  a  deed  by 
a  qualified  officer  before  making  a  certificate  in  authenti- 
cation of  said  deed.  Any  other  conclusion  would  neces- 
sitate holding  that  a  probate  judge  could  make  a  finding 
of  fact  eqn^  in  potency  to  the  verdict  of  a  common  law 
jnry. 

Prior  to  1904  the  supreme  court  yielded  tacit  recog- 
nition of  the  erroneous  practice  of  submijiting  to  a  jury 
the  facts  relating  to  the  execution  of  a  will,  when  the 
cireoit  court  is  sitting  in  review  of  the  act  of  the  probate 
eourL"  Since  that  date  the  holding  in  the  language  of 
the  court  has  been:  "The  Statute  of  Wills  in  force  in 
this  state  does  not  provide  for  a  trial  by  jury  in  the 

60— Pnbrt  T.    Keadows,   13   ID.  42  m.  S7S  (Af.);  Tm  t.  HeCord, 

WT  (B.).  74  m.  33  (B.  E.);  OrowUr  t.  C»ow- 

n— See.  138,  p.  6M,  B.  8.  1840;  lej,  80  lU.  439  (M.) ;  B«7iioldfl  et 

8m.  14,  p.  1104,  B.  8.  1874.  aL  t.  Adams,  90  m.  134  (B.  B.) ; 


.   Walker,  8  Senn.      Wabtrtei  t.  Yoitj,  104  DL  408  (B. 
91  (Af.);  DieUe  et  aL  T.  Oarter,      B.). 
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county  court  upon  the  presentation  of  a  will  for  pi 
but  the  question  whether  or  not  an  instruniezit  in  -vf 
has  been  duly  established  as  the  last  wUI  and  testi 
of  a  decedent,  and  is  entitled  to  be  admitted  to  pr^ 
is  left  to  the  determination  of  the  county  court  "wi 
a  jury.  Neither  does  the  statute  providing  for  ap 
from  the  judgment  of  the  county  court  in  admlttii 
refusing  to  admit  wills  to  probate  provide  for  a.  tri 
jury  in  the  circuit  court,  but  the  same  issues  are  inv( 
in  the  circuit  court  upon  appeal  which  were  tried  ii 
county  court,  and  those  issues,  on  .appeal,  are  to  be  d< 
mined  by  the  circuit  court  without  a  jury,  the  sam 
they  were  tried  without  a  jury  and  before  the  com 
the  county  court." "" 

What  is  meant  by  "in  the  presence  of  two  witnease 
In  re  Tobin,  196  HI.  484,  which  was  a  successful  dii 
attack  upon  a  decree  of  the  circuit  court  refusing  adr 
sion  to  probate  of  a  will,  the  court  observes :  "In  the  e 
of  Witt  V.  Gardiner,  158  HI.  176,  the  rule  as  to  what  o 
stitutes  the  'presence'  of  the  testator,  within  the  mei 
ing  of  the  statute,  was  considered  and  settled.  The  n 
as  so  determined  is,  that  "contiguity  with  an  uninti 
rupted  view  between  testator  and  subscribing  witnessi 
is  the  indispensable  element  of  the  physical  signing 
the  testator's  presence."  It  is  immaterial  that  he  dO' 
not  see,  if  he  might  have  done  so ;  but  no  mere  contiguil 
of  the  witnesses  will  be  sufficient  if  the  testator  can  □( 
see  them  sign.  Nothing  will  constitute  a  'presence; 
within  the  meaning  of  the  statute,  unless  the  testator  cai 

63 — ^Moodj  T,  Foniid,  Ezr.,  20S  without  anj  evideuM  thai  it  ba, 
IlL  78  (Af.);  Schofield,  Appellee  v.  ever  b«en  admitted  to  probate 
Thomaa,  231  HI.  114  (B.  E.);  Scho-  Held:  Orcuit  Court  err«d  in  ad 
Add,  Appellee  v.  Thomas,  236  111.  mitting  it 
417  (B.  B.).  The  Aet  of  ISBT  makes  the  pro 
'  See  Hicks  t.  Deemer,  187  III.  164  bating  of  a  will  a  pToceediag  intn 
Action  on  the  ease  for  damages  to  partes,  when  before,  it  vaa  a  pro- 
laud.  Plaintiff  offered  what  pur-  ceoding  to  rnn.  Schofield  t.  Tbomai, 
ported  to  be  an  original  will  (devise)  331  HL  114. 
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frran  his  actual  position,  see  the  act  of  attestation. 
'  •  "  The  act  of  attestation  must  be  performed  with- 
in the  range  of  the  testator's  vision,  and  in  such  a  way 
that  he  could  know  that  it  was  his  will  which  was  being 
attested  and  could  see  the  act  of  signing." 

It  is  the  act  of  "attestation"  that  must  be  seen  by  the 
testator  and  not  merely  the  witnesses. 

TESTIMONY  OF  THE  WITNESSES 

Two  witnesses  mast  swear  that  they  saw  the  testator 
sign;  if  they  did  not  actually  see  him  write  his  name, 
then  the  testator  must  have  indicated  as  mudi  by  some 
act  or  word.'* 

If  a  written  instrument  is  exhibited  to  the  witnesses, 
calling  it  "my  will"  and  asking  them  to  sign  as  wit- 
nesses, it  will  be  presumed,  in  the  absence  of  counter- 
Tailing  proof,  that  signature  of  the  testator  had  pre- 
vionsly  been  written.*' 

HAHBirrs  or  pboof  jtecessabt  to  estabush  wills  befobe 

THE  COUNTY  COUBT 

Ist  The  will  must  be  in  writing  and  signed  by  the 
testator.  2nd.  It  must  be  attested  by  two  credible  wit- 
si — AniaoB  T.  ADiaoii,  46  lU.  01  rarTDnnding  the  exeention  of  tke 
(mened  on  point  that  mbseribing  will  except  that  thej  recognize  their 
■itsMi  did  not  ezprew  what  Iiia  be-  own  flign&tnrea  as  genuine,  lee 
lief  WM  aa  to  mind  of  testator) ;  ThompBou  v.  Owen,  174  UL  229,  re- 
HaKaie  Orphsm'  Home  t.  Qrtej,  veraed  in  favor  of  Uie  proponents 
IM  m.  S5  (B.  B.) ;  In  IS  Will  of  of  the  wiB. 

BuT7,  SIB  III.  3SI  (R.  B.).  Qould  t.  Chicago  Theo.  Seminarr 

«5— Hobart  t.  Hobart  et  al.,  154  et    si.,    ISS    111.    282.      Bevetaed    in 

OL  610    (Af.);    Gonld    r.    Tlieolog-  favor  of  propaneiits.     When  attest. 

leal  Beounar^,  1S9  IlL   282   (Af.) ;  ing  elauK  can  be  used  to  eontia- 

TboDpaon  v.  Karme  et  aL,  Appellee,  diet  nibecribing  witneiaes  aee  In  re 

as  UL  168  (B.  B.).  WUl  of  Barrf,  219  111.  391;   Brit- 

Fot  weight  to  be  given  to  the  at-  ton,   Sxr.,   Appellee   v.   Davis,   273 

tefting  elanee,   when   the   witnesaei  111.  31   (Af.). 

have  Bo  rMtdlaetioB  aa  to  the  faeta  One  witneaa  ia  snffieient  to  prove 
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nesses.  3rd.  Two  witnesses  must  swear  that  they  saw 
the  testator  or  testatrix  sign  in  their  presence,  or  that  he 
or  she  acknowledged  the  same  to  be  his  or  her  act  and 
deed.  4th.  The  witnesses  most  swear  that  they  believed 
at  the  time  of  the  execution  that  the  testator  or  testatrix 
was  of  Bonnd  mind  and  memory.^ 

Competency  of  witnesses.  The  statute  uses  the  term 
credible.  By  this  is  meant  "competent."  The  test  of 
competency  is :  Will  the  witness  gain  or  lose  financially 
by  the  admission  or  rejection  of  the  willT  "^  The  husband 
or  wife  of  a  devisee  is  not  a  competent  witness.'*  Their 
competency  must  be  determined  by  the  facts  and  circum- 
Btances  as  they  existed  at  the  time  of  the  execution  of  the 
will.  If  the  witnesses  to  a  will  are  also  named  as  exec^ 
utora  of  said  will,  they  can  be  ccHupelled  under  section 
8  of  the  Statute  of  Wills  to  testify  with  reference  to  its 
execution  but  they  caa  not  thereafter,  if  the  will  is  ad- 
mitted to  probate,  act  as  executors.*" 

WITNBSBES  MUST  BBUEVB MEANING  AND  SCOPE  OP  THIS 

TEBM 

Allison  V.  Allison,  45  111.  61,  was  reversed  and  re- 
manded because  one  of  the  witnesses  testified  that  he  did 
"not  know  whether"  testator  "was  of  sound  mind  or 
not — ^he  might  have  been  or  might  not."    It  was  held 

tlie  eontento  of  a  lort  will.    8m  In  et  tX.,  209  TO.  300  {At.);  O'Biiflii 

re  Pago,  118  HL  676.  t.  Bonfield,  213  IlL  428  (Af.). 

S«e  In  re  Eohler,  200  HI.  ISO;  68— Sloaa  t.  Slo«n,  184  HI.  679 

Eanl  «t  ai.,  Appellee  v.  LTinan,  250  (Af .) ;  Oump  t.  Qowant  «t  al,  226 

SL  30    (Af.),  u  to  weight  to  be  HL.  635  (At);  Fea^^  Appaltoe  ▼. 

given  the  atteeting  elauee,  PoBtlethwaite,  210  111.  626  (B  .B.}. 

66— Dickie   et  aL   t.    Caitar,   42         60 — Jonee,    Appellee    t.    Grieaer, 

m.  376  (Af.) ;  Crowle;  y.  Ciowle?,  238  HI.  163  (Af.) ;  Boiriett  et  al., 

80  lU.  460   (Af.);   Canataej  et  al.  PlaintifF  in  Error  v.  Hoore  et  al., 

T.  CanatMj  et  al.,  130  lU.  307  (Af.).  252  HI.  436  (Af.).    See  ameDdmeiit 

67— Fieker  et  al.  v.  Spencer  et  «!.,  to  Bee.  8,  Statute  of  Wills,  Laws 

160  lU.  263;  Sloan  v.  Sloan,  184  lU.  1011,  p.  638.     In  re  WiU  of  Dela- 

670  (Af.);  Bojd  et  al.  v.  ConneU  vergne,  250  HI  680  (Af.). 
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that  it  was  not  necessary  for  the  witness  to  have  absolnte 
knowledge  upon  the  point.  But  he  doubtless  had  some 
opinion  on  the  subject,  and  he  should  have  been  so  iuter- 
rogated  as  to  have  drawn  out  that  opinion  or,  as  ex- 
pressed in  the  statute  his  "belief."  It  is  essential  to 
sustain  the  decree  ordering  a  will  to  be  recorded,  that 
the  record  show  what  the  witnesses  believed  with  ref- 
erence to  the  state  of  mind  of  the  testator  at  the  time 
of  the  execution  of  the  will.^" 

With  reference  to  the  point  that  parties  in  interest 
have  a  right,  on  the  hearing  in  the  probate  conrt, 
to  examine  the  subscribing  witnesses,  see  Duncan  et  al. 
V.  Duncan,  23  BL  364. 

And  with  reference  to  "when  proof  of  a  codicil  will  be 
suffident  to  establish  the  will,"  see  Idem  case  and  Hobart 
IF.  Hobart,  et  al.,  154  HI.  610;  HUl  et  al.  v.  Kehr  et  al., 
228  lU.  204.  Hubbard  v.  Hubbard,  198  111.  621  (Af.). 
Pry  V.  Morrison,  159  DI.  244  (Af.). 

WnXS  DBNIBD  BECOBD   BY    THE   FBOBATE    COUBT EEVIBW    OF 

THE  OBDBB  IN  THB  OIBODIT  COUBT 

In  consequence  of  the  supreme  court  holding  (Walker 
v.  Walker,  2  Scam.  291),  on  appeal  from  the  Court  of 
Probate  of  Cook  County  ordering  that  a  will  be  rejected 
and  not  admitted  to  probate,  that  the  "subscribing  wit- 
nesses should  alone  be  permitted  to  testify  to  the  mental 
condition  of  the  testator,"  the  legislature  in  February, 
1845,  provided  in  substance  ^>  upon  appeal  from  an  order 
of  the  probate  court  refusing  probate  of  a  will,  it  shall 
be  competent  for  the  party  seeking  the  probate  of  the 

70— la  n   Ingilli,   148   ID.   S87  ing  In  rem  to  itUw  pariei.    Uon«r, 

(K.  a) ;  Hm  T.  Kehr,  2S8  lU.  SH  Appellant  t.  FUke  et  oL,  SfiS  III. 

(K.  a);  Ia  n  NoUe,  120  m.  866  233  (B.  B.)  and  Comet  et  al.,  Ap- 

(Af.).  pellante  t.  Hibbm  et  al,  872   lU. 

8m  8«Mion  I«wa  1897,  p.  304  and  SOS   (Af,). 
UM,  p.  473,  diaiigliiE  the  ceremoiij         71 — Sesnon  Laws  184S,  p.  30,  B. 

x»  pnbatiB{  a  irill  fnm  a  pneeed-  B.  1874,  p.  llOi,  Se«.  13. 
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will,  to  support  the  same,  on  the  hearing  in  the  circnit 
court,  by  any  evidence  that  wonid  be  admissible  in  a  pro- 
ceeding in  chancery  to  contest  the  will.  In  1909  the 
legislature  provided  that  the  same  privilege  on  appeal 
from  the  probate  court  should  be  accorded  the  party  re- 
sisting, as  formerly  had  been  granted  the  party  seeking, 
probate." 

The  parties  who  resist  the  probate  of  a  wiU  have  a 
right  to  appear  and  cross  examine  the  subscribing  wit- 
nesses and  offer  any  proof  tending  to  show  "fraud,  com- 
pulsion or  other  improper  conduct"  connected  with  the 
execution  of  the  will.  They  can  not  call  witnesses  or 
offer  proof  in  reference  to  the  mental  condition  of  the 
testator,  for  the  reason' that,  if  the  will  is  sustained  by 
the  circuit  court,  they  have  a  right  to  contest  the  will 
by  bill  in  chancery,  nnder  the  statute.^^ 

SUCCESSFUL  COLLATBBAL  ATTACK  UPON  A  DECREE  ADMITTINa 
A  WtLJj  TO  PBOBATB 

In  an  action  of  ejectment  a  certified  copy  of  a  will  was 
offered.  The  supreme  court  in  sustaining  its  non-admis- 
sion observes:  "Courts  of  probate  have  exclusive  juris- 
diction over  the  personal  estate,  but  have  none  over  the 
realty.  Accordingly,  another  distinction  has  been  taken, 
as  to  the  effect  of  a  probate,  in  the  case  of  Bogardus  v. 
Clark,  4  Paige  625,  that  it  is  conclusive  between  the 
parties  litigating  it  as  to  the  personalty,  but  not  even 

72 — Seeaitm    Iaws    1909,    p.    472,  B,);    Gould  v.  Chicago  Theo.  Somi- 

originol  Bee.   13   amendsd;   Duncan  nary,    189   111.   282    (Af.) ;    Illinoia 

et  &L  T.  DoDcan,  23  111.  364  (B.  B.).  MaiODic   Orph&ni'   Home  t.   Tracy, 

73 — AndrswB  et  al.  t.  Block  et  al.,  190  111.  95;  In  re  Bstate  Eohley,  200 

43   HI.   266    (Ai.);    Weld,   Bxr.    v.  IlL  1S9;  Eaol  et  al.,  Appellee  v.  Ly- 

Sweeney,  85  111  SO  (A/.);  Biee  v.  man,  259  IlL  30  (Af.). 

Hall,  120  UL  597  (B.  B.) ;  Heira  of  See  Conut  t.  Hibben,  272  HI.  508. 

Criti  ▼.  Pierce,  100  lU.  167  (Af.);  Later,  will  denied  probate. 
Thompscm  t.  Owen,  174  111.  229  (B. 
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then  as  to  the  realty,  for  over  that  the  surrogate  had  no 
jarifldiction." 

Further  the  court  observes:  "We  are  of  the  opinion 
that  this  will  is  insufficiently  proven  to  pass  the  title  to 
land,  and  that  it  is  competent  for  the  defendant  to  object 
to  it  on  that  ground,  on  the  trial  in  this  ejectment."  ''* 

In  People  v.  Knickerbocker,  114  111.  539,  a  petition  for 
a  TTit  of  mandamus  to  a  judge  to  proceed  and  make  final 
order  upon  probating  a  will,  was  denied  because  the 
act  was  "judicial"  and  not,  as  under  the  statute  of  1819, 
"ministerial"  and  that  no  clear  right  for  the  writ  had 
been  shown. 

Under  the  act  of  June  3, 1897,  which  requires  that  the 
clerk  of  the  court  shall  send  notice  of  the  time  and  place 
of  the  hearing  under  petition  filed,  giving  the  names  and 
place  of  residence  of  the  heirs  at  law,  it  is  held  that 
beirs,  who  are  not  notified,  may  come  in  at  a  subsequent 
term  and  attack  successfully  the  decree  of  probate.'' 

iTKsuccEssrnx.  coliatsbal  attack  upon  a  decbeb 

ADMrmNG  A  WILL  TO  PBOBATX 

In  James  White  Memorial  Home  et  al.  v.  Price  et  al., 
195  HL  279  (B.  B.),  the  probate  court  refused  to  admit 
to  record  the  will  of  one  Lucy  Price.  A  party,  not  named 
as  legatee  in  the  will,  perfected  an  appeal  to  the  circuit 
court,  which  resulted  in  an  order  of  probate.  In  a  parti- 
tion  proceeding,  this  order  was  attacked  on  the  ground 
that  the  party  taking  the  appeal  was  not  named  as 
l^tee  and  had  no  interest  In  the  wUl.  The  snpreme 
conrt,  in  holding  that  the  decree  could  not  be  successfully 
attacked,  observes:  "Although  the  name  of  the  appellant 
did  not  appear  Id  the  will,  and  aithongh  the  bill  (bill  for 
partitioD)  alleges  that  it  was  not  interested  in  the  will, 
BtiU  there  was  a  sufficient  averment  of  interest  in  the 

Tt—FngDMHi  et  al.  v.  Hunter,  8  HI.  56  (Af.) ;  Floto  v.  Floto,  213 
ffil6S7  (Af.).  IlL  438  (R.  B.) ;  Mobsm  v.  Flake, 

75-Wri^t  et  al.  V.  Simpson,  200      258  lU.  233. 
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appeal  bond  itself,  by  the  claim  that  the  appellant  asso- 
ciation was  a  le^tee  in  the  will,  to  call  for  the  exercdsc 
of  tiie  jariediction  of  the  circuit  court  to  hear  and  deter- 
mine the  matter  of  said  appeal.  If,  aa  a  matter  of  fact, 
the  appellant  association  was  not  interested  in  the  will, 
the  circait  conrt,  on  ascertaining  that  fact,  would  have 
dismissed  its  appeal.  That  conrt  clearly  had  the  power 
to  pass  on  the  question  of  fact  whether  the  appellant 
association  was  interested  in  the  will  or  not,  and  if  it 
decided,  however  erroneously,  that  the  appellant  asso- 
ciation was  interested  in  the  will,  and  then  decided,  how- 
ever erroneously,  to  admit  the  will  to  probate,  its  rulings 
and  judgment  in  the  premises  could  not  be  collaterally 
attacked." 

In  Keister  v.  Keister,  178  HI.  103,  the  allegations,  in 
what  purported  to  be  a  bill  for  partition,  were  that  the 
will  was  not  properly  probated  and  that  letters  testa- 
mentary were  improperly  granted.  It  was  held  that 
these  allegations  were  mere  conclusions  of  the  pleader 
and  that,  however  irregular  the  probate  proceedings  may 
have  been,  they  must  stand  as  sufficient  when  assailed 
collaterally. 

In  Chicago  Title  &  Trust  Co.  v.  Brown  et  al.,  183  III. 
42  (R.),  a  will  was  admitted  to  probate  and  seven 
years  thereafter  a  petition  was  filed  in  the  probate  conrt 
asking  to  have  the  probate  set  aside  on  the  alleged 
ground  that  one  of  the  witnesses  was  the  husband  of  a 
legatee  named  in  the  will.  It  was  held  that  the  act  of 
the  probate  court,  in  taking  the  testimony  of  the  hus- 
band was  erroneous  but  it  did  not  render  the  order  ad- 
mitting the  will  to  probate  void,  but  only  subject  to  be 
reversed  on  appeal. 

POEEIGN   WILL — BTATUTOBY   NOTICE 

Chap.  30,  Sec.  33,  E.  S.  1874. 

Lands  may  be  safely  purchased  from  heirs,  whose  an- 
cestor died  testate  in  a  foreign  state,  and  whose  will  is 
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probated  in  said  foreign  state,  if  the  purchaser  has  no 
octudt  notice,  or  knowledge  of  facts  that  would  put  him 
on  inquiry,  of  the  rights  of  devisees  and  "no  original 
will,  accompanied  with  a  certificate,  that  it  was  duly 
execated  in  conformity  with  the  laws  of  the  foreign  state 
duly  proved,  or  copy  duly  certified,  according  to  the  law 
and  exemplifications  of  the  record  of  foreign  wills  made 
in  pursuance  of  the  law  of  congress  in  relation  to  records 
in  foreign  states,"  is  recorded  in  the  recorder's  office  of 
the  county,  where  the  land  is  situated." 

In  Bliss  V.  Seeley  et  al.  191  111.  461,  the  point  is  em- 
phasized that  under  section  9  of  the  Act  on  Wills,  and 
section  33  of  the  Act  on  Conveyances  the  recording  does 
not  operate  as  notice  to  third  persons,  acquiring  inter- 
eflts  adverse  to  the  devisees,  where  the  certificate  of  the 
foreign  clerk  omits  to  state  that  the  will  "was  duly 
executed  and  proved  agreeable  to  the  laws  and  usages" 
of  the  state  or  country  where  the  will  was  executed. 

In  the  following  cases  (Shephard  v.  Carriel,  19  Dl. 
315;  Gardner  v.  Ladue,  47  IlL  211,  and  Newman  v.  Wil- 
letts,  52  m.  98),  foreign  wills,  which  have  been  probated 
and  certified  as  required  by  the  ninth  section  of  chapter 
148  or  section  8,  B.  S.,  1845,  p.  538,  seem  to  have  been 
Bocoessfully  used  as  muniments  of  title  to  land  located 
m  Illinois.  Held  in  Bliss  case :  They  do  not  militate 
against  the  rule  stated  above  as  to  notice. 

76— Harriaoii    t.    Vethoibj,    180  and  Mction  33  of  th«  act  on  emxyej- 

DL  134  (Af.) ;  Bliaa  t.  Beele;,  191  oncea  the  Teeording'doei  not  opanta 

HL  471  <Af.) ;  Wdgel  T.  Qntn  et  aa  notio«  to  tUid  penons,  acquiring 

•1,  SIS   m    227    (Af.);    Oatliolie  isterertB    adverae    to   tiw    dOTiaaea, 

Uiitenitj'   t.    Bojd,    227    EL    ESI  wlwn  the  Mrtiflcate  of  the  fotelgn 

(AL);  BtoDT.  reateb,236Za.  207;  clerk  omita  to  ataio  that  the  will 

Dibble  et  al.,  Appellanta  t.  Winter,  "woi    dnfy    executed    and    pioTed 

£47  m.  243  (B.  B.).  agreeable  to  the  lawa  and  oaagea" 

Id  BUn  t.  Seeley  et  aL,  101  HI  of  the  state  or  eoimtrf  lAere  the 

Ml,  the  point  ia  emphaaized  tliat  will  was  executed, 
uder  leetioa  S  of  the  act  on  wiIIb, 
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jobeion  will  as  a  muniment  of  title 

Devises,  in  their  validity  and  construction,  controlled 
by  the  law  and  courts  where  the  land  is  located.^' 

FOBEIGN  WILLS 

statutory  provision  in  reference  to  vesting  title  there- 
under to  real  estate  in  Illinois. 

"All  wills,  testaments  and  codicils,  or  authenticated 
copies  thereof,  proven  according  to  the  laws  of  any  of 
the  United  States,  or  the  territories  thereof,  or  of  any 
country  out  of  the  limits  of  the  United  States,  and  touch- 
ing or  concerning  estates  within  this  state,  accompanied 
with  the  certificate  of  the  proper  officer  or  officers,  that 
said  will,  testament,  codicil  or  copy  thereof,  was  duly 
executed  and  proved,  agreeable  to  the  laws  and  usages 
of  that  state  or  conntry  in  which  the  same  was  executed, 
shall  be  recorded  as  aforesaid,  and  shall  be  good  and 
available  in  law,  in  like  manner  as  wills  made  and  ex- 
ecuted in  this  state."  Sec  8,  K  S.,  1845;  sec.  9,  B.  S., 
1874.  It  is  held  that  the  statute  above  has  changed  the 
common  law  rule  that  an  instrument  to  pass  the  title  to 
real  estate  must  conform  to  the  law  of  the  place  where 
the  real  estate  is  located. 

Under  this  statute  it  is  held  that  the  properly  authen- 
ticated copy  of  the  will  must  be  recorded  in  the  office  of 
the  probate  court  clerk.  It  is  not  enough  to  vest  title 
in  the  devisee  to  file  the  copy  in  the  recorder's  ofSce  as 
provided  by  section  33  of  the  Conveyance  Act.''* 

77— atoi7   on   Conflict  of   Laws,  llS  lU.  403  (B.  *  A.) ;  Oabura  et 

See.  474;  United  States  t.  Croaby,  al  t.  UcCaitaej,  121  HI.  408  (Af.)  ; 

7    Gntneh    115-3    L.    287;    Eerr    v.  Puwds  v.  UiUu,  189  lU.  107   (B. 

The  DeviMOB  of  A.  Moon,  »  Wheat.  B.) ;  Fnleom  v.  Baud  of  Tnuteee, 

56S.0  L.  161;  UcConniefc  et  ox.  t.  210  Dl.  404  (Af.);  Amrine  y.  Ha- 

SoUiTui  et  aL,  10  Wheat.  lOS;  Bob-  mer,  240  111.  572  (Af.);  Dibble  et 

«rtM>n  et  al.  t.  Weatherbj  et  al.,  180  al.,  Appellants  t.  Winter,  247  HI. 

m.  418  (Af.) ;  West  v.  Fits,  109  IlL  243  (B.  B.). 

425  (B.  B.) ;  UcCartney  t.  Osburn,  78 — Stull    et    al.,    AppeUanta    v. 
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Contesting  a  tcUl  by  biU  in  chancery.  Sectione  7  and 
9,  t^pter  148,  Bevised  Statutes,  1874. 

After  reviewii^  the  previous  anthorities  (Selden, 
Ext.,  et  al.  v.  The  Ulinois  Trust  &  Savings  Bank  et  al., 
239  DL  67),  the  court  aays:  "It  is  the  settled  law  (1) 
that  it  is  not  by  virtue  of  the  general  chancery  powers 
that  courts  of  equity  in  this  state  are  given  jurisdiction 
of  will  contests,  but  such  jurisdiction  is  derived  solely 
from  the  statute;  (2)  that  no  action  to  contest  a  will  can 
be  brought  by  any  one  except  a  person  that  was  inter- 
ested at  the  time  the  will  was  admitted  to  probate;  (3) 
that  the  cause  of  action  is  not  assignable  or  the  subject 
of  conveyance  and  does  not  pass  by  inheritance  or 
descent." 

On  the  bearing,  the  burden  of  proof*  is  upon  the 
party  aflirming  the  validity  of  the  will;  a  copy  of  the 
order  ■**  of  the  probate  court  admitting  the  will  to  pro- 
bate is  not  admissible ;  in  its  nature  the  contest  is  a  pro- 
ceeding in  personam,^'  and  not  in  rem  as  is  the  proceed- 
ing in  the  county  court 

The  jurisdiction  of  courts  of  chancery  to  entertain  a 
MI  to  contest  a  will  is  solely  by  virtue  of  the  statute,  and 
the  bill  must  be  filed  within  the  time  named  in  the 
statnte.'* 

By  opinion  filed  April  15,  1919,  Lewark,  Appellee  v. 
Dodd,  et  al.,  288  HL  80  (E.  B.),  it  was  decided  for  the  first 
time  that  a  will,  which  is  set  aside  in  response  to  a  bill 
filed  by  a  party  within  the  saving  clause  of  section  7,  re- 

Vertefc  et  aL,  236  III.   207    (Al.);  81— Wright  t.  Simpgon,   200  111. 

AnriM    T.    Hamer,    240    HL    G78  50  (Ai.)  and  Simpson  et  b1.  v.  Idem, 

(At.);  Barnett,  Appellee  t.  Bunett  273  HI  90   (Af.). 

*t  ■!,  184  m.  580  (B.  B.).  82— Luther  et  al.  t.  Luther  at  aL, 

19—Sigg»   r.    Wilton,    13    Dl.    15  122    EL    658    (Af .) ;    alM    Jele    t. 

(B.B.);  Egberm  et  al.  v.  Egbera  et  hembtagei,   103   Dl.   338    (B.   B.) ; 

IL,  177  m  82   (Af.)-  CalldnB  et  al.  v.  CalUna  et  aL,  220 

SO— Pnrdj  t.  Hall  et  aL,  134  IlL  lU.  68  (Af .) ;  Watere  et  aL  t.  Wa- 

m  (B.  K.);    Davidaon   t.   Upion,  teri  et  aL,  225  HI.  5&D  (Af.). 
as  m.  20«  (B.  B.}. 
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mains  in  force  as  to  all  adults  whose  right  of  contest  has 
been  lost  by  lapse  of  time. 

A  foreign  will,  that  contains  a  devise  of  land  in  Il- 
linois, when  a  copy  is  filed  as  required  by  section  9  of 
chapter  148,  is  subject  to  contest,  the  same  as  is  a  domes- 
tic will  under  section  7  of  said  chapter.®* 

The  mental  condition  of  the  testator,  influences  pres- 
ent and  acting  at  the  time  of  execution  and  his  environ- 
ment prior  to  the  act  have  for  the  most  part  been  made 
the  subject  of  judicial  examination  through  the  medium 
of  a  bill  in  equity  in  pursuance  of  the  statute.**  As  there 
is  no  inherent  power  in  a  court  of  equity  to  set  aside  a 
will  or  a  devise,  the  petition  for  its  exercise  must  be 
made  within  the  limited  time  prescribed  by  the  statute 
and  in  conformity  thereto.  The  proceeding  by  bill  dif- 
fers from  the  application  for  probate,  in  that  the  former 
is  an  attempt  to  impeach  the  will,  while  the  latter  is  an 
attempt  to  establish  a  will.*^ 

"Any  person  interested"  may  contest  the  will.  This 
includes  the  grantee  of  an  heir  of  the  testator.  Cassem 
V.  Prindle  et  al.,  258  HI.  11. 

DEVISE  OF  AFTER  ACQUmED  LAND 

At  common  law  and  under  the  statute  of  Henry  VIII 
after  acquired  land  would  not  pass  by  a  devise.  "Dis- 
positions by  will  was  assimilated  to  a  common  law  con- 
veyance, and  required  a  seisin  in  the  testator  to  pass  t'lo 

83 — Dibble  et  al.  v.  Winter,  247  contest,  when  the  issue  ia  made  up, 

III,  243,  it  "ahall"  be  tried   by  jury,   it   is 

S4 — Sec  7,  Chap.  14S,  R.  B.  1874.  competent   for  the  pKrtiea  to  waive 

85— Wolf  T.  Bollinger,  62  111.  368  a  jury  and  mibmit  the  facta  to  the 

(Af.) ;   Shaw  v.  Moderwell,  108  IlL  court.     Whipple,  En.  v.  Eddy,   161 

64   (Af.);   Wheeler  v,  Wheeler,  134  IlL   114   (R.   E.). 
Ill,  522;  Binnett  et  aL  t.  Bowman         "Any    person    interested"    may 

et  al.,  ISl  111.  146  (B.  R.);  Spauld-  contest  the  wUL     This  includes  the 

ing  V.  White,  173  III.  127  (Af.),  frnmtee  of  an  heir  of  the  tesUtor. 

Although  the  BtatDte  aays  (B.  8.  Cassem  t.  Prindle  et  aL,  258  111.  11, 
1874,  Chap.   148,  Bee.  7)    in   a  will 
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title."  But  the  statute  (1)  provideB  that  all  testators 
can  devise  "all  the  estate,  right,  title  and  interest,  in  pos- 
session, reversion  or  remainder,  which  he  or  she  hath 
at  the  time  of  death. '  * 

In  Peters  et  al  v.  SpUlman,  18  HI.  370,  in  an  action  of 
ejeotment,  where  a  will  was  offered  as  a  muniment  of 
title,  in  referring  to  this  statute  the  court  thus  observes : 
"The  power  to  dispose  of  and  convey  land  by  will  is  a 
slattitorjf,  and  not  a  common  law  power,  and  must, 
therefore,  depend  for  its  extent  upon  legislative  inten- 
tion, as  indicated  by  and  contained  in  the  frame  of  the 
act  The  English  Acts,  32  Henry  VIII,  and  34  and  35 
Henry  Vlll,  and  I  presume  it  is  so  in  those  states  of  the 
Union  which  have  adopted  these  acts  in  substance,  did 
not  dispense  with  the  common  law  requisite  of  seisin 
to  enable  a  party  to  convey,  which  was  as  essential  by 
will  as  by  deed.  Under  those  statutes  it  was,  therefore, 
a  question  of  power,  and  it  was  held  that  a  testator  conld 
not  pass  after  acquired  lands  without  a  republication  of 
his  will,  with  proper  language  to  include  such  lands,  and 
with  all  the  solemnities  essential  to  the  original  execu- 
tion and  publication  of  his  will." 

In  Willis  et  al.  v.  Watson  et  al.,  4  Scam.  64,  we  have 
settled  the  true  construction  of  our  statute  of  wills  (Bev. 
Stat,  p.  536,  Sec.  1)  and  conveyances  (Idem,  p.  102,  Sec. 
1)  as  enabling  a  testator  to  convey  by  will  after  acquired 
lands  without  republication.  It  is,  therefore,  a  mere 
question  of  intention  in  the  testator  to  pass  such  lauds, 
and  not  a  question  of  power  when  the  intention  is 
dear."" 

CrriNO  A  OUABDIAN  TO  ACCOUNT 

The  citation  of  a  guardian  to  acconnt  under  the  statute 
is  not  a  suit  at  law ;  it  is  like  or  similar  to  a  bill  in  chan- 

SC— WOliaini  T.  Johnwii,  U2  ID.      eietj  et  at  t.  Head  «t  sL,  131  HL 
(1  (B.  S.} ;  Decker  t.  Decker,  181      338  (B.  B.). 
DL  Ml  (B.  *  A.) ;  Miwloiiary  So- 
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eery  for  discovery,  and  questions  of  fact  will  be  reviewed 
in  the  supreme  court 

A  proceeding  for  an  accounting  by  a  guardian  was 
begun  in  the  county  court  and  taken  through  the  circuit 
and  appellate  courts.  In  the  sapreme  court,  it  was  con- 
tended that  the  proceeding  was  law,  and  consequently 
the  finding  of  the  appellate  court  upon  the  facts  was 
final.  The  court,  after  referring  to  the  fact  that  in  chan- 
cery cases  the  rule  of  law  does  not  obtain,  thus  observes : 
"We  think  that  the  same  rule  should  prevail  in  respect 
to  accounting  by  a  guardian  in  the  probate  court,  since 
it  is,  in  substance,  a  chancery  proceeding.  The  late  case 
of  Kingsbury  v.  Powers,  131  111.  182,  was  like  this,  a 
proceeding  in  that  court  for  the  final  settlement  of  the 
accounts  of  a  guardian,  and  this  court  took  cognizance 
of  the  questions  of  fact  as  well  as  law  in  contention.*'  ■' 

SALE  OF  WABD's  LAND 

Sale  by  a  guardian  does  not  pass  any  title  unless  the 
sale  is  approved  by  the  court.  Equity  will  not  relieve 
against  an  ejectment  suit  by  the  heir,  though  the  pur- 
chaser has  paid  money,  where  a  bill  does  not  show  that 
the  money  was  used  to  support  the  minor. 

In  Loyd  et  al.  v.  Malone  et  al.,  23  111.  43  (R.  R.),  on 
collateral  attack  it  was  held  that  the  sale  of  the  land  of 
a  minor  would  be  set  aside  if  there  was  no  proof  in  the 

87 — Ch(^ne7  v.  Boodhouse,  135  111.  i&n,  Uie  court  of  equitj  took  the 

257  (Af.).  aettlement    and    adjustment    of    a 

For    rule    of    chaining    iotereBt  guardian's  account  out  of  the  eon- 

agaiuBt  a  guardian  in  final  settle-  trol  of  the  probate  court,  because  it 

ment  see  Qilbert  t.  OnptiU,  34  HI.  involved  matters  beyond  the  limited 

lis  (B.  B.);  In  re  William  Steele  jurisdiction  of  the  probate  court.' 

et  al.,  65  111.  322  (B.  B.) ;  Millard  v.  A  proceeding  to  remove  a  goard- 

Hairis,  119  lU.  185.  ian  is  statatoi^;  in  its  nature  equi- 

8ee  Chapman  et   al.,  Plaintiff  in  table;  no  right  to  a  jnry  trial  or  to 

Error   v.   Am.   Suretf  Co.,   261   111.  tutunit  propositions  of  lav.     Wack- 

5B4,  where  on  bill  filed  by  a  guard-  erie  v.  People,  168  IlL  250  (E.  8.). 
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record  that  it  was  necessary  to  sell  the  land  for  the  edu- 
cation or  support  of  the  minor. 

On  direct  attack  of  a  sale  by  a  guardian  of  a  minor's 
land,  a  non-eompliance  with  a  requirement  of  the  stat- 
ute, as  for  instance,  making  application,  for  leave  to  sell 
the  land  of  a  non-resident,  outside  of  the  county  where 
the  land  is  located,  will  render  erroneous  a  decree  of 
confirmation."  * 

LikewiBe  allowing  one  to  act  as  guardian,  whose  inter- 
eatfl  are  hostile,  or  a  failure  to  observe  the  directions  in 
the  decree  as  to  advertising  sale,  will  render  erroneous 
toe  confirmation  decree.**  ""■*  ** 

Mere  inadequacy  of  price,  when  there  is  no  element  of 
frand  or  nnfaimess  in  the  sale  of  a  minor's  land,  and 
that,  too,  when  there  is  no  money  brought  into  court  or 
any  binding  assurance  that  more  will  be  realized  if  the 
land  were  again  exposed  for  sale,  will  not  justify  with- 
holding confirmation."  "°*  *' 

When  the  law  would  have  pronounced  confirmation  on 
a  guardian's  sale,  if  applied  for  at  the  time  of  the  sale, 
a  delay  of  seventeen  years,  when  there  is  no  bad  faith 
involved  or  harm  to  be  done,  it  will  be  error  to  refuse 
confirmation," 

The  principles  under  which  collateral  attacks  upon 
sales  made  by  guardians  have  succeeded,  are,  in  Young 
etaL  V.  Bowling,  15  111.  481,  thus  stated: 

"It  was  the  manifest  policy  of  the  law  to  make  the 
court  the  special  guardian  of  the  infant,  to  see  that  ho 
wag  not  defrauded  by  his  general  guardian  or  others. 
This  policy  of  the  law  must  be  upheld.  The  statute  alone 
created  the  power  to  sell  the  land,  and  required  that  it 

SS— SpeUnuu  et  ai.  v,  Dowm,  79         »1—Ajen  t.  BaumgArter,  15  111. 

QL  M  (S.  B.}.  444  (B.  B.). 

W-BoodhooH    T.    Boodbonse    et         92 — Eiebel  et  aL  t.  Leick  et  ti., 

il,  132  BL  360  (B.  B.).  216  lU.  474  (Af.). 

lO-WilMB  T.  Ford,  190  III  614         93— In  re  Harvey,  16  111,  127  (B. 

(8.  B.).  B.). 
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should  be  exercised  in  a  particular  way  to  make  it  valid, 
and  in  no  other  way  can  it  acquire  validity.  •  •  • 
Now  it  is  a  well  settled  doctrine,  that  although  courts  of 
equity  may  relieve  against  the  defective  execution  of  a 
power  created  by  a  party,  yet  they  cannot  relieve  against 
the  defective  execution  of  a  power  created  by  law,  or  dis- 
pense with  any  of  the  formalities  required  thereby  for 
its  due  execution,  for  otherwise  the  whole  policy  of  legis- 
lative enactments  might  be  overturned." 

The  principle  which  has  been  invoked  to  sustain  guar- 
dian's sale  when  attacked  collaterally  is:  There  does 
appear  in  the  petition,  or  at  least  somewhere  in  the  rec- 
ord, all  the  statutory  averments  necesaary  to  call  upon 
the  court  to  act,  or  findings  of  fact  appear  that  show  that 
the  court  was  called  upon  to  act  in  pursuance  of  the 
power  conferred  by  statute.  Assuming,  of  course,  juris- 
diction of  the  parties."*' '" 

SnCCESSFUL  COLIATBRAL  ATTACK  IN  LAW  (eJECTMENt)  UPON 
STATUTORY  PROCEEDINGS  THAT  SUPPOBT  DEEDS  BY  ADMINIS- 
TBAT0B8,  SHERIFFS,  TAX  DEEDS,  DEVISES,  CONDEMNATION 
PBOCBEDINOS  AND  MANDAMUS  PROCEEDINGS. 

A  collateral  attack  will  be  sustained  under  the  follow- 
ing conditions:  If  the  statute  requires  an  adminis- 
trator's deed  to  set  forth  at  large  the  order  of  sale,  and 
this  is  omitted;""  if  a  decedent's  land  is  attempted  to 

M— Young  et  >1.   t.  Eeogh,   II  grave  et  aL,  6d  IB.  S8  (B.  B.) ;  Uul- 

lU.  ei2   (B.  B.);    Young  et  al.  v.  ford  et  al.  t.  Bevertge  et  al.,  78 

Dowling,   IS   ni.   4S1    (B.   Bin   du-  III.  455   (Af.) ;   Spring  v.  Eaub,  86 

miwed};  Bawling!  t.  Bailej  et  bL,  111.  580  (Af.);  Benefield  v.  Albert, 

15  HI.  178  (a  B.) ;  Mnigrave  et  al.  132  111.   665    (Af.) ;   Beid  et   aL   v. 

V.  Conover,  89  111.  374  (B.  B.).  Morton,   110   Dl.   118    (Af .) ;    Field 

05— Young  et  aX  t.  Loimn  et  aL,  v.  Peebles  et  aL,  180  HL  376   (B. 

II  HL  624  (B.  B.;;  Flttgibbcm  et  B). 

aL  V.  Lake  et  aL,  8S  lU.  165  (Af.) ;  B6— Smith  et  al.   v.  Hileman,   1 

MoUord  et  a),  t.  Stolcenbaeh  et  al.,  Beam.  323  (B.). 
46  lU.  303  (Af.) ;  ConovM  t.  Una- 
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be  sold  under  an  act  of  the  legislatare;  "^  if  a  devise  is 
offered  eapported  alone  by  the  judgment  of  the  coiinty 
court  admitting  it  to  probate;'^  if ,  in  a  tax  proceeding, 
the  aasessor  fails  to  complete  his  assessment  and  make 
his  retam  on  or  before  the  time  fixed  by  the  statute ; " 
if,  in  a  tax  proceeding,  the  publication  notice  (smnmons) 
does  not  contain  all  the  statutory  requirements ;  *  if ,  in 
a  tax  proceeding,  the  certificate  of  the  publisher  (return 
on  sommons)  is  omitted  or  defective ; '  if,  in  a  tax  pro- 
ceeding, the  delinquent  list  (declaration)  is  not  filed 
within  the  time  named  in  the  statute,  or  the  details,  as 
to  amount  of  tax  and  time  when  due,  etc.,  are  omitted; ' 
if ,  in  a  tax  proceeding,  the  judgment  record  fails  to 
"employ  any  words,  marks,  figures  or  characters  denot- 
ing for  what  sum  the  judgment  was  rendered  or  the  pre- 
cept was  issued"}*  if  the  description  in  the  sheriff's 
deed  is  uncertain;'  if,  in  a  tax  proceeding,  a  levy  is  made 
1^  the  county  commissioners'  court  at  the  June  term  in 
place  of  the  March  term,  as  directed  by  statute ; "  if  the 
record  shows  a  defective  service  and  there  is  no  finding 
that  the  court  had  jurisdiction,  notwithstanding;  ^  where 
a  scire  facias  has  been  issued  to  make  one  party  to  a 
judgment  and  is  not  served  and  the  land  of  the  party 
not  served  under  a  writ  of  attachment  in  Md  is  sold ; ' 
where  the  petition  in  a  condemnation  proceeding  does 

K—lMat  et  aL  T.  Dorman  et  nx.,  4 — ^Dokea  v.  Bowlejr,  Si  DL  210 

3  Scui.  23S  lAl.).  (B.  B.). 

■S— Fergtuon  et  »L  v.  Hnnter,  S  5 — ^Fitcli  et  aL  t.  Pmekud  et  aL, 

^  057    (Af.).  4  Scam.  69   (Af.). 

W— Manh  v.  Chesnnt,  14  HL  223  6 — McLaughlin  t.   Thompson,   6S 

(L  B.).  ni.  240  (B.  B.). 

I— CaiailM  V.  Wangh,  35  HL  316  7— Clark  t.  ThoinpMni,  55  ID.  240 

(it);   Piekering  v.  Lomax  et  aL,  (B.  B.) ;  Botsford  t.  O'Conner,  67 

UO  DL  28S  (A±.).  m.   73    (Af.) ;    and   Fell  t.  Yoimg, 

t-Beniehka  t.  Lowe,  74  HI.  274  «3  HL  106  (B.  B.). 

(Al).  8— Firebangli  v.  Hall,   63   HI.   81 

^Horrin  T.  Swarti,  30  HL  108  (B.  B.). 
(H.);   Fox   V.    TntUe,   6S   SL   377 
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not  state  all  the  facts  required  by  the  statute, to  be 
stated" 

An  administratrix  was  removed  in  response  to  a  peti- 
tion that  averred  that  she  had  failed  to  pay  a  claim 
against  her  decedent's  estate  which  was  solvent,  bnt  did 
not  ask  for  a  revocation  of  letters.  It  was  held  in  a  suit 
upon  her  bond  as  administratrix,  that  the  decree  of  re- 
moval could  be  SQCoessfully  attacked  collaterally."^ 

pmnoH  >M  lutibb  or  umiNiBTKATioH 

PETITION  07  in  tlw  mattor  of 

tlie  MUta  of DecMMd,  for  Letten  af  Adminiatrfttioii. 

To  Oe  Hon. 

Ooontj  Judge  of Oonnty,  in  the  State  of  niinoia. 

Tha  petition  of  the  undenigned 

reepeetfullj  tepreeenti  tbat late  of  tlie  Coon^ 

of afoieuiS,  deputed  thia  life  at 

on  or  aboQt Amj  of A.  D.  ID. .,  leaving  no  laat  wiU 

md  teatament,  as  far  m  7001  petltionei    know    or  beliere. 

And  this  petition  further  ihowi  that  lald 

died,  Miied  and  poewesed  of  real  eetate  deaeribed  aa  ftdknn,  to-wit: 


And  alao  peraonal  proper^,  eonaiatinK  ehiafljr  of. . 


All  of  eaid  peraonal  eatate  being  eatimsted  to  be  worth  about 

DoUara.    That  aald  deeeaaed  left  h. .  .anrvivlng  aa  b. .  .only  heira  at  lair: 


BeUtionalup    \~ 


9 — Chicago  and  Northweatem  Ttj. 
Co.,  133  nl.  857   (Af.). 

10 — Monroe  v.  People  for  Use, 
102  ni  408  (B.  B.)  and  Hanifan  v. 
Needlea,  108  IlL  403   (Af.). 

If  the  tax  judgment  la  to  recover 
the  amount  of  a  tax  lev;  by  a  tax- 
ing board  and  la  not  a  tax  or  an  aa- 
at,  the  TSlidi^  of  which  haa 


been  the  aubjact  matter  of  aa  ad- 
judication, tiie  record  will  be  aab- 
jeet  to  coUateral  attack.  But  if  the 
eonflrmation  judgment  under  th« 
atstute  ia  the  aupport  for  the  treaa- 
urer'a  application  for  judgment  of 
sale,  then  the  record  will  not  be  aub- 
ject  to  collateral  att&eh.  Kveralda 
Co.  V.  Howell,  1:3  ni.  256  (B.  B.). 
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Tbat  joDi  petitioiLei   (being of  uid  deeeusd),  beUerlog 

IlKt  Mid  MUte  Blioiild  be  iiimiediat«l7  adminiBtored,  ki  well  for  the  proper 
m*ugta«Bt  of  laid  estate  as  for  the  prompt  eoUeetion  of  the  aaseta,  bj  vii- 

tog  of right  mdei  the  statnte,  therefore  prays  that  7011T 

Honor  wOl  gnut  Letters  of  Administrstion  to 

■fcoM  Pott  Olllee  address  is opon 

takiig  Oh  nath  prescribed  in  the  statute,  and  giving  bond  in  «ueh  sum  and 
with  null  Mcnrities  as  mar  be  approved  "bj  four  Honor. 

aignatoie 

BUM  of  Iffinois,)  .    .  „  ,„. 

Omat;}  -■  b«»8du]y 

deposes   and  sajs   that  the  facts  averred  in   the 

tbcn  pstitioB  are  tnie  in  substance. 


BsUtribedsad to  before  me,  this 

day  of A.  D.  19.. 


rarrnoN  Aoitirasa  wiu.  to  pxobatx 

Stste  of  DUnois,)  OOtFNO??  OOUBT,  PBOBATE  SIDE 

Cooa^t  ■*•  or 

PEOBATB  COUBT 

Term,  A.  D,  19.. 

To  tbi  Honorable irndge  of  said  Court: 

The  undersigned  petitioner lespeetfolly  represents 

to  joor  Hoitor  that  the  attached  instroment  of  nriting  purports  to  be  the 
I«t  WOl  and  Testament of   


That  said  deceased  departed  tlii4  Uf e  at 

on  or  about  the ixj  of A.  D,  19... 

ud  also  that at  the  time  of  h. ..  death, 

nrided  at in  the  Ooon^  of and 

State  of  DUnois. 

That  said  deceased  left  h. ..  surviving  as  h...  only  heirs  at  law: 

Names  j    Belationsldp    |  Beaidence 

I I 

[ I 

I I 

That  the  names  and  realdenees  of  the  Legatees  and  Devisees,  other  than 
tkt  forgoing,  onder  the  will  of  said  deceased  are  as  fc^ws: 
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That  »Q  of  oaid  persona  are  of  full  tegal  age  and  aonnd  mind  neept: 


Tour  petitioMr  further  aska  that  the  laid  liaat  Will  and  Tntament  b« 
admittad  to  probate. 


8Ute  of  Dllnoia,) 

County  (  "■  

being  duly  swom,  depON«  and  aaya  the  allegation 
going  Petition  are  true  in  Kibetaiice. 


e  me,  thia.. 


It  ii  Ordarad  by  tha  Court,  That  the day  of A.  D. 

!«...,  at o'clock IC.,  be  act  for  hearing  of  aald  Wia 

Judge. 

FinnoN  roa  zxpraaa  rxgnrnxsTAxr 

PETITION  OP in  the  matter 

of  the  last  Will  and  Teatament  of 

deeeaaed,  for  Lettera  Teatamentaiy. 

To  the  Hon.  

Judge  of  Oonntj  Court  of ,  in  the  State  of  lUinoia : 

The  petition  of  the  underaigned 

feepeetfnlly  repTeaenta  that late  of  the 

County  of ,  aforeaaid,  departed  tiiis  life  at 

in  said  Ooun^,  on  or  about  the day  of A.  D.  10... 

leaving  a  laat  Will  and  Testament duly  rigned, 

pabliahed  and    attested,   as   believed   ^   your   Petitioner..,   and    which 
presented  to  your  Honor  for  Probata 


And  this  petWoner  farther  shows  that  the  aald... 

died  selaed  and  possessed  of  Beal  Estate  deaeribed  as  foQowa; . 


and  personal  property,  conristing  chiefly  of 

aU  of  said  personal  estate  being  estimated  to  be  worth  about. . 


D0LLAB8 

That  said  teata in said  laat  WiD  nominated  and  ^ptdnted 

Ezeent thereof, and  that. . 

willing  and  nadj  to  accept  and  undertaka  tlia 

office  and  trust  eonfldad  to , 
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AaA  JOBT  PatttioBU. .   fartlier  pi^r. .   that  it  m»j  plsue  jonr  Honor 

to  grant fatten  Tattunentaiy  of  aaid  lait  Will  and 

TMtUDent  upon taJdng  the  oatli  pr«Miribed  bj  tho 

Btatito  ud  OBteriiig  into  bond  in  meh  siun  and  with  oneli  Mcniitlea  aa  m*j 
k«  appNTod  bj  jottt  Honor 


SUta  of  miBoii,] 

OoantyJ  "^  ■'" 

btiof  dnly  awora,  depoaea  and  M^i  that  the  facta  ETenod  in  tii«  above 
petition  are  true,  in  mbctaiiee; 

Swmn  t*  and  anbaeribed  before  me. 


..d^  of A.  D. 


»;:;l 


ADMcnanAioB's  pmrrtoN  to  bill  kku  iSTAn 
Court 


Oonntyj  "" 

In  the  Matter  of  the  Application  of 


AdHiaiatrator. .  of  the  Eatate  of 
Deeeaaed, 


Adminietrator'a  Petition  to  8eD 
Beal  Estate  to  Faj  Debt*. 


Ta  Oe  Hen. Judge  of  aaid  Court : 

Tonr  PetitUniar,   of 

in  the  Comty  of and  Btate  of  Illinoia,  Ad- 

■laiitrator. .  of  the  eatate  of deeeaaed,  lata  of  aaid 

Cnstj,  reapeetfullf  Topreaenti: 

nat  joDT  petitioiier. .   w on  tiM Aaj  of 

— dnlj  appointed  by  tlia  County  Court  of  laid Ooon^, 

Adnialftntor. .    (1) of  the  estate  of  the 

«id deceased,  aa  will  appear  hj  ..h. ... 

Itten  of  Adminiatiation  readj  to  be  produced  as  this  Honorable  Court 
Aslldireet  and  that  ..he now  aueh  Administrator.. 

That  an  Inventorj,  Appruaement  Bill  and  Sale  BiH  of  aaid  estate  ban 
bMB  made  and  flled  in  the  oAce  of  the  Clerk  of  tbia  Court,  and  been  duly 
•t^rored  bj  this  Court. 

nat  your  petitioner..  a«  aueh  Administrator.,  faa. . . .  rendered  to  said 
Cant  a  juat  and  tmo  account  of  the  personal  estate  and  debts  of  aaid 
1,  wUeh  haa  been  approTed  by  aaid  Court,  a  copy  of  wliioh  account 
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is  hereto  attached  and  made  a  part  of  thia  petition  for  reference  and  eri- 
dence,  and  marked  "Exhibit " 

That  the  personal  eatate  of  «ald deceawd, 

as  appeal!  from  the  aforesaid  account  and  e^iibit,  anoanta  to 

DoHjot 

besides  doubtful  and  desperate  oUima,  In  the  handa  at  jovi  petitioner. . 

amounting  to   

DoUara, 

of  which will  probably  eolleet  or  receiTe  the  som  of 

Dollara. 

That  tbe  claims  allowed  against  tiie  said  estate  amomit  to 

DoUara,  as  will  more  partien- 

larly  appear  from  said  account,  marked  "Bzhibit " 

That  the  jDst  claims  to  be  presented  and  allowed  wiU  probably  amount 
to  the  snm  of Dollars. 

That  there  has  come  to  the  hands  of  your  petitioner.,  peraonid  estate 

to  the  amount  of DoUara, 

and  that.  .he.  .ha disbursed  the  same  and  p^  out  npon  elaima  against 

said  estate  the  sum  of Dollan, 

aa  set  forth  in  "Exhibit " 

That  your  petitioner,  .ha. . .  .applied  all  fiie  proceeds  of  said  peraonal 

estate  which  have  come  to .possession,  toward  the  payment  of 

said  debts,  aa  by accounts  and  vouehers  on  file  in  the  office  of 

the  Clerk  of  this  Court  will  more  partieulaily  appear. 

That  tliere  is  a  deficienqr  of  personal  estate  to  pay  the  just  elaima 
against  the  estate  of  said  deceased,  amoonting  as  near  as  can  be  aaeertaiaed 
to  the  sum  of Dollars. 


That  your  petitioner  further  represents  that  the  said 

died  intestate,  seind  in  fee of  certain  real  estate  in  the 

said  County  of described  as  foUows:  


If  a  part  of  the  real  estate  can  not  be  sold  without  prejudice  to  tbe 
parties  interested (set  out  the  facts  in  full). 

Tour  petitioner  further  represents  that  the  deceased  left  him  sarviTing 

(give  their  names  and  place  of  residence — state  whether 

they  are  adults  or  minors — if  minors  state  their  ages  and  name  of  guardian, 
if  any). 

Tour  petitioner  therefore  prays  that  the  court  will  decree  a  sale  of  said 
premises  or  so  much  as  may  be  necessary  to  pay  the  debts  of  the  said 
intestate;  that  a  guardian  ad  litem  may  be  appointed  for  the  minors  and 
for  SQCh  other  and  further  relief  as  to  this  honorable  court  shall  seem  meet. 

Your  petitioner  prays  that  a  writ  of  summons  may  issue  to  the  sherifF 

of County,  Illinois,  for and  to  the  Sheriff 

of County,  for commanding  him  to  sum- 
mon the  said  defendants  above  mentioned  to  )>«  and  appear  before  tha 
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Gomitj  Omirt  of Coaiit;^  sad  State  of  lUlnoia,  on  tiio  flnt 

iaj  of Term  to  be  held  at  the in  the  Oonm^ 

ifoimiJ,  on  the i».j  of ,  IS... 

Signed  A.  B.,  Aidm'tor,  et«. 
Conn^  Court 

Term,  A.  D.  19... 

Sttte  of   ) 

Conatj  of J 

Df Veeeued. 

•n.  Order  to  tall  Beat  Dftate  to  Pft7  Debta 


U  nranUj  called  to  appear  and  malu  answer  to  ttie  petition  heieln,  and 
thit  in  default  hereof,  Hieir  eerera]  defaults  be  entered  herein,  and  said 
petition  be  takan  as  confessed  by  tham  and  each  of  them ;  and  it  appearing 
to  tke  Ceort  that  a  sunuaons  was  dolj  issned  in  this  canse  against  all  of 

Mid  defendants,  retomsble  to  the teim,  A.  D.  10...,  of  this 

Ctart,  aad  that  each  and  all  of  said  defendants 


wtn  dnlj  and  penonallj  served  with  eadi  snnunons  herein  more  than  tea 

dsfi  prior  to  the  fint  daj  of  said Term,  and  havo  not,  nor 

ku  SB7  of  them,  appeared  or  made  answer  herein;  and  it  farther  appearing, 
friH  the  return  of  the  nunmone  ieeaed  herein  to  the  Ooun^  of , 


ouwt  be  found;  and  it  further  appearing  to  the  Conrt,  from  the  affidavit. . 
«  Ue,  (hat  tbe  sud  defendaat 


Jiet resident.,  of  the  State  of and  that  doe 

■etite  of  the  pendenej  of  thie  Boit  has  been  given  hj  publication  for  at  least 
four  RKeeeeive  weeks,  in  aeeordanee  with  the  provlsionB  of  the  statute,  bj 
Vtire     in     the     secular      newspaper     printed     and     published      in      the 

,   in   said  Coun^  of and   epeciall^  an- 

tteriied  hj  law  to  publish  legal  notice*  stating  the  filing  of  the  petition, 
tW  peedenej  of  this  suit,  the  names  of  the  parties  thereto,  the  title  of  tiie 
Ant,  the  time  and  plaoe  of  the  return  of  the  snnunons  issued  herein,  and 
•  daseriptian  of  the  premises  described  in  the  petition,  tbe  ilret  insertion 

kiriigbeen  made  on  the day  of ,  A.  D.  19. .. ;  more 

Uu  thirty  dajs  before  the  drst  day  of  the  present  term  of  this  Court,  and 
a  P.— 7 
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tbe  laat  pnbUMUon  on.  tbe daj  of A,  D.  19...;  and 

it  farther  «ppeariii2  Uiat  within  ten  d&ja  of  the  first  pablication  of  mch 
flotiee,  the  Clerk  of  tids  Court  Mnt  a  eopj  thereof,  bj  mail,  pHWtage  paid, 
addreseed  to  each  of  aaid  DOn-reaident  defendants,  


it  is  ordered  and  decreed  hj  the  Gout,  that  each  and  all  of  t^d  defcndaota 


come  into  coort  here  and  plead,  answer  or  demur  to  the  aaid  petition,  in- 
■tanter;  and  said  defendant*  bein;  now  Beveralfy  three  times  solemnly 
called  ao  to  eome,  and  plead,  answer  or  demur  herein,  come  not,  but  each 
and  all  make  default  in  that  behalf;  and  thereupon  it  is  ordered,  adjudged 
and  decreed  bj  the  Court,  that  as  to  them  and  each  of  them,  the  said  petition 
be  taken  as  confessed;  and  it  farther  appearing  to  tbe  Court  that  the 
Defendant. .,    


w duly  and  personally  served  with  sommons  in  this  eanse  bj  the  sfaerift 

of Conntj  more  than  ten  daje  prior  to  the  first  d^  of  the 

present  torn  of  this  Court;  that  thej  are  minors  and  have 

Quatdian  •    

And  afterwards  the  said as  sneh  gnardian 

comes  and  files  his  answer  herein,  neither  admitting  nor  danjing  the  alle- 
gatione  in  said  petition  contained,  but  reserring  the  rights  of  said  minor . . 
by  requiring  strict  proof. 

And  this  cause  now  coming  on  to  be  further  heard  upon  the  petition  filed 
herein,  taken  as  confessed  by  said  adult  defendants 


the  answer  of  sud  guardian. . 


aforesaid,  and  the  records  of  this  Court  the  exhibits  and  proofs  and  the 
testimony  of  witnesses  taken,  ewom  and  examined  in  open  Court  and  it 
satisfactorily  appearing  to  the  Court  from  the  eridenee  adduced  that  all 

tiie  aUegatione  in  said  petition  are  true;  that  Uie  said 

departed  this  life  on  or  about  the day  of 18. . ., 

testate,  learing   the   defendant Us 

widow  and  Ote  defendant 


bis  child and  only  heirs-at-law; 


that  tbe  petitioner. .  herein  w. . . .  doly  appointed 

of  the of  nii deceased,  and  that 

Lettera    

were  duly  grants  to  .  .h by  thie  Court,  bearing  date  on  the 

*If  the  minors  have  no  guardian  tiien  insert  here,  "it  ia  ordered  that 

be  and  he  is  hereby  appointed  guardian  ad  Htm  for 

said  infant  defendants. " 


Goiwlc 
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dqr  of A.  D.  10...,  and  Uw  Court  htniag  ueerUiMd  upon 

d«e  enmiiiktioii  tlwt  said  petitioner. .,   u  afoieaaid, 

\. . .  made  a  jnit  and  tme  aeeooat  of  the  eondition  of  the  estate  of  lald 
Jewaed  to  this  Conrt,  and  that  the  penonal  estate  of  said  deceased  is  not 

snflteieBt  to  psj  the  just  elaims  against  the  estate  of  the  said 

JMsassd;  snd  the  Oonrt  liaving  found  the  amount  of  the  defleien^  afore- 

wd  to  be  the  som  of Dollars,  besidea  interest  and 

eosts;  and  it  farther  appearixtg  to  the  Coort  that  the  s^d 

&d  hanng  elain  or  title  to  the  foBowinK  described  real  estate,  sitnate 
ia  the  Oonaty  of and  State  of  Illinois,  to  wit:   


sad  the  Conrt  having  aaeertained  titat  it  wiB  be  neeessai^  to  sell. . 
of  tke  Baid  real  estate  to  paj  the  defletencT'  aforesaid,  wlQi  the  a 

administTation  now  dne  and  to  accrue.    And  the  said haTing 

this  3mj  filed  herein  and  snbmitted  to  this  Conrt  the  farther  and  additional 
b^  ptorided  hj  statute  to  be  given  on  the  application  of  executors  aad 
sdmiaisttators  for  the  sale  of  real  estate,  which  said  bond  being  in  due 
fnai  aad  properly  executed,  has  been  approved  with  the  sureties  thereof 
b7  this  Court.  It  is  therefore  ordered,  adjudged,  and  decreed  that  the  said 
petitiaKr. .  proceed,  according  to  law,  to  advertise  and  make  sale  of  the 
Tsal  ertate  above  deaeribed,  or  so  muoh  thereof  as  majr  be  necessary  to  pay 
ths  debts  now  due  from  said  estate,  and  the  cost  of  adminlstntion  now  due 
asd  to  acmie.  And  it  is  ordered  and  decreed  bj  Uie  Conrt,  that  said  sale 
iball  bs  made  on  the  following  terms,  viz.: 


lAkh  tnma  shall  be  distinctly  set  forth  in  all  the  advertisements  of  said 
Mle. 

It  is  farttier  ordered,  that  upon  such  a  sale  being  made,  the  said 

mahe  and  execute  to  ths  purchaser  or  pnrehasers  of 

Mid  real  estate  good  and  snJBdent  deed  or  deeds  to  convey  the  interest  of 

aUd  deceased  tberedn  at  the  time  of  h...  decease,  and  that  said 

icport..  b...  action  in  the  premises  to  this  Court  for  confirmation  before 
delireriBg  any  deed  or  deeds  of  said  {Jremises.  And  It  is  further  ordered, 
thst  this  cause  stand  eontinved  for  said  report. 


:i>y  Google 


CHAPTBE  VI 


A  fee  bill  can  only  be  issned  by  the  clerk  against  t 
party  himself  at  whose  instance  the  costs  were  made 
the  clerk  can  issne  a  fee  bill  against  the  plaintifif  f < 
the  coBts  made  by  him;^  he  can  issue  a  fee  hill  again 
the  defendant  for  costs  made  by  him. 

But  the  only  way  to  coUect  all  the  costs  of  plainti 
and  defendant  against  the  plaintiff  under  a  judgmei 
is  by  an  execution  issued  against  the  plaintifF  in  respont 
to  a  praecipe  filed  by  the  attorney  for  the  defendant.* 

A  motion  in  arrest  of  judgment  was  sustained  an 
judgment  rendered  in  favor  of  the  defendant  for  costi 
Held  error.    Court  observes: 

"Our  statute  concerning  costs,  does  not  embrace  tb 
oase  of  an  arrest  of  judgment.  In  such  case,  by  the  rale 
of  the  common  law,  costs  are  not  recoverable  by  eithe 
party,  but  each  must  pay  his  own  costs."  *    •    •    • 

TBXS  AND  SJtUABIES 

Costa  are  fixed  by  statute  and  more  can  not  be  re 
covered  than  is  therein  expressed.  Statute  must  b( 
strictly  construed."    •    •    • 

1— Neal  T.  Blondiud  et  sL,  38  WAiren,  Village  of,  174  HL  9S  (B 

m.  G03  (Af.).  B.).    Or  in  a  ipeeial  tax  proMeding 

2— Eads    T.    Ooue,    36    lU.    534  People  ex  reL  AppcllM  t.  Lamon  et 

(Af.).  aL,  £86  HI  382  (B.  B.). 

8— WicUiff  T.  BobiuKm  et  aL,  18  4— Bmith  t.  Can?  at  aL,  Ifl  III 

m  146.  147  (B). 

mtltoQt:     proTirion     of     rtatnte,  5 — Smith,    "En.    r.    HcLtn^iii, 

eosti  eaimot  be  adjudged  in  Special  77  111.  696  (B.  B.). 
Aneaament  Froeeedlnga.    Bobler  t. 
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Appellee  had  an  appeal  from  a  justice  of  the  peace 
placed  on  the  docket,  paid  the  docket  fee,  and  on  his 
motion  the  coart  dismissed  the  case.  Held  error.  The 
proper  practice  would  have  been  to  take  a  rale  (to  be 
served  on  the  appellant)  to  refund  the  docket  fee  and,  if 
he  failed  to  do  so,  then  the  appeal  should  be  dismiased.* 
Where  appellant  neglected  to  refund  the  costs  Bdvanced 
in  response  to  the  rule  entered.    Held  appeal  properly 

diBinissed.'    •    •    • 
"On  motion  of  the  appellee,  by  his  attorney,  the  said 

appellant  is  hereby  ruled  to  pay  to  said  appellee  $8.50 

appeal  costs,  within  five  days  from  this  date,  or  in  default 

thereof,  suit  to  be  dismissed  out  of  this  conrt. ' '   This  was 

held  no  error." 
Clerk  has  a  right  to  demand  fees  when  services  are 

rendered  or  in  advance.*    •    ■     ■ 

IMPOSITION    OF   COSTS 

Statates  that  impose  costs  must  be  construed  strictly, 
as  they  create  liability  that  did  not  exist  at  common  law.*' 

t— Ednrda  t.  DDliiig,  36  HI.  351       (Uotbn  denied) ;   Uorgan  v.  Qrif- 

(a  K).  fln,  1  QU.  ses  (B.) ;  People  ex  td.  t. 

7-CuTit7   T.    Basb,    84  DL    73      Harlow,  CUrk,  29  ID.  43   (UaiidA- 

(Jkl.).  mui  refnwd). 

S— Ueraerre  v.   DolAiuy,  112  IlL          10 — Oehrke   t.   Idem   et  al.,   190 

3S3  (Af.).  111.  166  (B.  B.). 

•-^ei^  T.  Boekwell,  2  Seftm.  3 
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ELECTION   CONTESTS 

An  election  contest  is  a  statutory  proceeding  not  law 
or  equity.    The  rules  of  chancery  practice  are  followed. 

NATUBE  OF  AN  ELECTION  CONTEST 

Here  the  court  said :  * '  As  the  bill  of  exceptions  does  not 
purport  to  contain  all  the  evidence  in  the  case,  it  is  ob- 
jected by  appellee  that  there  should  be  no  review  by  this 
court  of  the  finding  of  the  court  below  upon  the  facts, 
but  that  it  should  be  held  correct,  the  presumption  being 
that  there  was  sufBcient  evidence  to  sustain  the  finding, 
as  has  been  repeatedly  ruled  by  the  court." 

"We  are  of  the  opinion  that  this  proceeding,  under  the 
statute  regulating  it,  is  in  the  nature  of  a  chancery  pro- 
ceeding, and  that  the  rule  in  chancery  practice  should 
be  applied  here,  that  to  uphold  the  decree  it  must  appear 
from  the  record  that  it  is  supported  by  the  proofs."  • 

A  decree  was  affirmed  in  favor  of  the  contestant  on  a 
petition  filed  in  the  circuit  court  to  contest  the  election 
of  a  trustee  of  a  village. 

Here,  on  motion,  the  cause  was  transferred  to  the  law 
docket.  A  plea  in  abatement  was  filed  and  a  judgment 
upon  a  general  demurrer  to  that  plea  was  sustained  and 
the  appellant,  electing  to  stand  by  the  plea,  a  judgment 
was  rendered  in  accordance  with  the  prayer  of  the  peti- 
tion.   The  defendant  appealed.    The  court  says:   "The 

l—Kingery  v.  Berry,  94  HI  515 
(B.E.). 
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coart  did  not  err  in  transferring  the  cause  from  the 
chancery  to  the  common  law  docket.  This  is  a  purely 
statutory  proceeding  and  is  not  regarded  as  a  cause  at 
Ut  or  in  equity." 

Beversed  against  the  petitioner.  A  petition  sworn  to 
is  a  condition  precedent  to  the  contesting  of  the  right  of 
an  opponent  to  hold  an  elective  office.' 

As  an  elector,  appellant  filed  a  petition  in  the  circuit 
court  to  contest  the  election  of  certain  judges.  Petition 
dismissed  for  want  of  jurisdiction.  In  holding  that  an 
election  contest  is  not  a  proceeding  in  law  or  equity, 
the  court  observes:  "There  are  many  atatatory  pro- 
ceedings which  involve  rights,  but  which  are  not  within 
the  terms  of  the  constitntion  because  they  are  not  causes 
at  law  or  equity.  This  proceeding  has  not  been  regarded 
under  the  common  law  or  equity  practice,  as  a  cause  at 
law  or  equity,  and  is  not  of  the  same  nature  as  such  a 
canse.'** 

In  case  of  a  contest  in  regard  to  the  removal  of  a 
county  seat  a  court  of  chancery  will  interfere.  Here  the 
court  reviews  the  evidence  in  reference  to  the  right  of 
certain  persons  to  vote,  whose  right  to  vote  was  ques- 
tioned.' 

A  contest  was  had  in  Cass  County  over  an  election 
upon  the  removal  of  the  county  seat.  The  circuit  court 
having  pronounced  judgment  declined  to  sign  a  bill  of 
exceptions.  The  supreme  court  declined  to  award  a  writ 
of  mandamus  for  the  reason  that  the  statute  made  the 
decision  of  the  circuit  court  final.  "The  proceeding  is 
purely  statutory."' 

A  bUl  in  chancery  to  contest  the  election  of  an  alder- 

i— 42iUTtiei    V.    Dowiat,    219    BL  5 — Bnrdatown  et  *1.  v.  Virginia 

US  (Af.).  et  al.,  70  HI.  34  (Af.)    ud  81  111. 

S—Dangherlj  v.    Caraine,  Appel-  S41. 

lut,  eei  HL  366  (B.  B.}.  6— People  v.  Smith,  SI  Dl.  177. 

i-^ooglM  T.  Hntchinaon  et  «L, 
U3  IIL  323  (Af.). 
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man  of  the  4th  ward  of  East  St  Lonis  was  dismissed  on 
the  ground  of  a  lack  of  jurisdiction.  It  was  held  under 
section  5,  article  2,  Charter  Private  Laws  1869,  p.  887, 
the  contest  should  be  before  and  by  the  city  council.  The 
court  observes:  *'We  do  not  regard  a  contest  of  this 
character  whidi  comes  before  a  city  council,  as  a  judicial 
proceeding,  as  that  term  is  understood,  but  rather  in  the 
nature  of  a  ministerial  act  to  ascertain  who  has  been 
elected  "  •  "  a  duty  which  the  legislature  had  the 
undoubted  right  to  confer  upon  the  city  council.  The 
finding  of  such  a  tribunal  is  not  a  judgment,  in  the  sense 
in  which  that  term  is  used  in  the  law."  ^ 

CHANCERY  PRACTICE  FOLLOWED 

A  petition  was  filed  by  one  Robert  E.  Conway  to  con- 
test the  election  of  trustees  to  a  sanitary  district  (Ses. 
Laws,  p.  289,  1907).  There  were  several  candidates. 
Certificates  of  election  were  issued  to  five ;  two  of  whom 
were  not  made  party  to  the  petition  and  only  two  of  the 
number  who  failed  to  receive  certificates  of  election  were 
made  party  to  the  petition. 

The  court  held  that  the  petition  was  defective  for 
want  of  necessary  parties;  and  as  this  defect  appeared 
upon  the  face  of  the  petition,  a  motion  to  dismiss  was 
properly  sustained. 

This  was  the  proper  practice  because  a  bill  in  chan- 
cery that  shows  upon  its  face  a  want  of  proper  parties 
is  subject  to  demurrer  or  a  motion  to  dismiss ;  and  under 
the  statute  at  the  time  the  order  was  entered,  it  was  too 
late  to  bring  in  the  parties  omitted.^ 

A  petition  was  filed  to  contest  the  election  of  a  city 
court  judge.  The  certificate  of  the  evidence  heard  was 
signed  by  Judge  Windes  instead  of  Judge  Baldwin  who 
heard  the  cause,  but  at  the  time  was  sick  and  unable  to 

7— Ee&tiDg  V.  stack,  lie  111.  191  S— ConwBj,  Appellsnt  t.  S«xton 

(Af.).  et  aL,  243  III.  58  (Af.). 
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act.  In  the  snpreme  conrt,  a  motion  was  made  to  strike 
the  certificate  of  evidence  from  the  record,  because  the 
amendment  (section  81,  Ses.  Laws,  p.  459,  1911J  to  the 
Practice  Act,  wherein  it  was  provided  that,  in  case  of 
inability  of  the  trial  judge  to  act,  another  judge  might 
be  snbstituted  does  not  apply  to  chancery  cases.  The 
conrt  observes: 

"la  onr  opinion  section  81  of  the  Practice  Act  cannot 
be  construed  as  authority  for  a  judge  other  than  the  one 
who  heard  the  case  to  settle  and  sign  the  certificate  of 
evidence  in  an  election  contest,  and  the  motion  to  strike 
the  certificate  of  evidence  is  allowed."  * 

The  defendant  to  a  petition  in  an  election  contest  was 
served  by  reading  the  summons  and  not  by  leaving  a 
copy  with  him.  It  was  held  that  the  court  had  no  juris- 
diction because  the  practice  in  chancery  governed."^ 

A  judgment  against  a  petitioner  was  reversed  in  the 
supreme  court  in  his  favor  because  he  was  denied  the 
time  allowed  for  filing  a  replication,  under  sections  28 
and  29,  C3hap.  22,  R.  S.  1874." 


AppeUant  t. 
BmriM  et  aL,  280  IlL  £7  (Af.)- 

im-Greenwood  t.  Marphj,  131 
IHflM  (B.  &). 

11— BodmsD  T.  Wunbnrg,  183 
nL  IBS  (B.  B.). 

Ii  the  following  eases  the  eon- 
tMtait*  mre  Bueeanful,  but  so  new 
n  dUrerent  mlea  of  ptactiM  are  an- 
■Mueed:  Zimmenuan  v.  Cowan,  107 
mm  (B.  B.)(  HcEinium  t. 
lUhailer,  110  DL  30S  (Af.); 
WcmbcTf  V.  Noonan  et  aL,  193  111. 
1«  (&  B.). 

Ib  the  following  eaiei,  the  eon- 
>MUitt  were  nasueecMftil,  but  no 
■n  or  Afferent  rulee  of  praeUee 
m  UBOOseed: 

l^wraee,  Omintj  of  t.  Sehmaul- 
kuMB  et  aL,  123  HL  381  (B.  B.), 


(Bereried  against  the  contestants 
nndar  Sec  117,  of  the  Election  lAW 
of  1885,  p.  54S,  Ohnp.  40.) 

Uoore  V.  Hoiaingtoii  et  aL,  31  HL 
243    (Af.). 

aeland  v.  Porter,  74  HL  70 
(Af.)-  (Petitionei'  alleged  tliat 
poles  closed  at  dx  instead  of  seven 
o'clock.  Not  alleged  that  therebj 
any  voter  was  deprived  of  his  right 
to  vote.  No  fraud  shown.  De- 
murrer sustained.) 

Bmeggemanu  v.  Young,  208  IlL 
181  (B.  B.}.  (Cnt7  court  no  juris- 
diction to  determine  the  contest  of 
the  election  of  a  major.) 

Blankioship  v.  Israel,  132  IlL  914 
(B.  B.).  (Bequirement  of  the  stat- 
nte  with  reference  to  endorsing  and 
numbering  ballots  is  directory.) 
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Five  citizens  filed  a  petition  iu  the  county  court  to 
contest  the  election  of  Hopkins  (Mayor  of  Chicago). 
Petition  stricken  from  the  files  on  motion.  At  a  subse- 
quent term  contestants  filed  a  bill  of  review,  which  was 
dismissed  by  the  court  on  the  ground  that  it  had  no  ju- 
risdiction. Contestants  appealed.  Held  under  the  Act 
of  1872,  R.  S.  1874,  Chap.  46,  Sees.  112-123,  a  bill  of 
review  did  not  lie,  as  it  was  a  statutory  proceeding  in 
which  one  form  of  review  was  given  thereby  excluding 
all  other  forms.'* 

A  petition  failed  to  aver  that  the  petitioner  was  an 
elector  of  the  town.  Held  on  demurrer  fatal.  The  plead- 
ing must  be  taken  most  strongly  against  the  pleader. 
Reversed  against  the  petitioner.'^ 

A  petition  was  dismissed  by  the  county  court  for  lack 
of  jurisdiction  to  determine  a  contest  of  the  election  of 
a  president  of  a  village  under  section  97,  of  the  Election 
Law  of  1895.  The  petition  should  have  been  filed  in  the 
circuit  court.'* 

A  court  of  chancery  has  no  power  to  restrain  a  board 
of  canvassers  of  an  election  to  determine  whether  a 
municipality  shall  change  its  charter,'" 

For  the  reason  that  an  election  contest  is  a  chancery 
proceeding  "and,  except  as  otherwise  provided,  is  gov- 
erned by  chancery  rules,"  section  81  of  the  Practice  Act 
which  provides  that  a  judge  other  than  the  one  who  heard 
the  case,  may  sign  the  bill  of  exceptions  or  certificate  of 
evidence,  does  not  apply.'* 

Adams  ».  McGormiek,  216  ID.  76  15— Dickey  et  tA.  v.  Beed  et  aL, 

(Af.).     (PeOtion  did  not  aver  that  78  III.  261   (E.). 

petitioner  was  an  elector.)  16 — Brinkman  t.  Bowles,  280   111. 

12 — AUertOD    et   aL    v.    Hopkins,  27  (Af.). 

160  IU.  448  (Af.).  For  rules  for  labeling  and  count- 

13 — IbsCeraOD  v.   Beed,  172  111.  ing  ballots  see  Btente,  Appellant  t, 

37   (B.  B.).  Smitli,  2S0  111.  521  (B.  B.) ;  Arnold, 

14^Eing  T.  Jordan,  198  IlL  457  AppeUee  t.  Eeil,  252  III.  340  (Af.). 
(Af.). 


itizecoy  Google 


CHAPTER  Vni 

BMIIIENT  DOMAIN CONSTITtrnONAI.  PB0VI8I0NB 

"Nor  shall  any  man's  property  be  taken  or  applied 
to  public  use  witiioat  the  consent  of  his  representatives 
in  the  general  assembly,  nor  without  just  compensation 
being  made  to  him."  Section  11,  Article  13,  Constitution 
of  1848. 

"Private  property  shall  not  be  taken  or  damaged  for 
pnblio  nse  without  just  compensation.  Sudi  compen- 
satioOf  when  not  made  by  the  state,  shall  be  ascertfdned 
by  a  jury,  as  shall  be  prescribed  by  law.  The  fee  of  land 
taken  for  railroad  tracks,  withont  the  consent  of  the 
owners  thereof,  shall  remain  in  such  owners,  subject  to 
the  nse  for  which  it  is  taken."  Section  13,  Bill  of  Bights, 
Article  2,  Constitution  of  1870. 

The  right  of  trial  by  jury  as  heretofore  enjoyed,  shall 
remain  inviolate ;  but  the  trial  of  civil  cases  before  jus- 
tices of  the  peace  by  a  jury  of  less  than  twelve  men  may 
be  authorized  by  law.    Section  5,  article  2. 

In  holding  valid  onder  the  constitution  an  assessment 
of  damages  by  a  jury  of  six  men  in  a  proceeding  by 
commiBsioners  of  highways  to  condemn  land  for  a  high- 
way, the  supreme  court  thus  observes:  **This  juridie- 
tbn  to  assess  damages  in  road  oases  by  a  jury  of  six 
men  is  uniform,  and  is  conferred  on  every  justice  of  the 
peace,  and  the  practice  regulating  such  trials  is  uni- 
form, and  applies  to  all  justices  of  the  peace.  The  power 
to  enact  the  law  is  not  prohibited.  Nor  was  trial  by 
jury  ever  enjoyed  at  common  law,  in  England  or  in  this 
state,  before  the  adoption  of  our  present  constitution, 
in  condemning  property  for  public  nse,  under  the  power 
107 
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of  eminent  domain.  The  assessment  of  damages  for 
property  thus  taken,  before  the  adoption  of  the  present 
constitution,  was  by  commissionera  and  not  by  a  jury."  ^ 


The  averments  specially  required  to  be  in  the  petition 
are:  The  creation  and  organization  of  the  corporation 
and  its  authority  to  condemn  land  for  public  purposes ; 
a  description  of  the  property  and  the  purpose  for  which 
it  is  sought  to  be  taken  or  damaged ;  that  compensation 
for  the  property  cannot  be  agreed  upon  by  the  parties 
interested,  or  that  they  are  incapable  of  consenting ;  the 
names  of  all  parties  interested.  Section  1,  Chap.  47, 
R.  8.  1874. 

A  petition  under  the  Eminent  Domain  Act  was  filed 
in  the  County  Court  of  St.  Clair  County  against  John 
B.  Bowman,  Frank  B.  Bowman,  and  Joseph  L.  Griswold, 
tenants  in  common  of  the  land  sought  to  be  condemned. 
It  was  held  not  error  to  overrule  a  motion  for  continu- 
ance on  the  ground  that  one  of  the  tenants  was  not  in 
court  by  service  of  process  or  appearance.  The  peti- 
tioner had  a  right  to  proceed  against  those  who  were  in 
court  and  have  their  damages  determined. 

It  was  also  held,  that  the  judge  in  vacation  had  the 
same  right  to  allow  amendments  to  the  petition  as  in 
term  time;  that  the  act  of  the  judge,  whether  in  term 
time  or  iu  vacation,  was  in  contemplation  of  law  the  act 
of  the  (»urt 

Further,  it  was  held  that  the  averment,  "that  the  peti- 
tioner has  been  unable  to  acquire  the  right  of  way  from 
said  owners  by  voluntary  grant  or  purchase,"  was  a 
substantial  compliance  with  the  statute.* 

1 — MoManiu  t.  McDonough  et  bL,  2 — Bomuui  et  &1.  t.  Veulee  and 

107  m.  05  (Af.)  and  Drainage  Com-  Cuondelet    B7.    Co.,    102    IU.    459 

miasionera  Town  of  Niles,  Appellees  (Af.).     Also,  Lake  Shore  &  Hicbi- 

T.  HamiB,  S38  111.  414  (Af.).  gan  Southern  B7.  Co.  t.  Balto.  & 
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A  petitioner,  stating  the  title  of  a  defendant,  is 
estopped  from  disproving  the  title  alleged ;  nor  has  the 
defendant  the  burden  of  proving  his  title  as  against  the 
petitioner.* 

Under  an  allegation,  in  the  petition,  of  organization 
nnder  a  special  charter  and  a  right  to  construct  a  rail- 
road, it  was  held  sufficient,  to  show  the  exercise  of  cor- 
porate functions  or  a  de  facto  existence.* 

No  answer  is  required  in  response  to  the  petition.  The 
jurisdictional  facts  must  be  in  the  petition.  The  ques- 
tion whether  the  petitioner  is  a  corporation  and  auUior-^ 
ized  to  exercise  the  right  of  eminent  domain  is  a  question 
for  the  court,  but  may  be  wfiived  by  proceeding  to  a 
hearing  on  the  merits  without  the  proof  being  made.^ 


In  eminent  domain  proceedings,  though  statutory,  the 
practice  is,  that  which  prevails  in  courts  of  law.    In  the 


(Niio  A  Chicago  B.  B.  Co.,  149  lU. 
272  (Af.):  BmA  V-  Oliio  *  Miana- 
•ipin  By.  Co.,  126  m.  iS  (B.  B.); 
Ueberawn  t.  Chicago  Bapid  Traiuit 
B.  K.  Co.,  141  IB.  140  (Af.). 

8e«  Chicago  ft  NorthweBtam  By. 
Oo.  T.  Chicago,  Cit7  of,  148  HL  141, 
wken  it  U  held  that  Sac  2  of  the 
bninent  Domain  Art,  which  reqniiM 
the  aTCrment  in  the  petition  that 
anount  of  damage!  eanitot  be  agreed 
■pon  between  the  pBrtie«,  does  not 
apply,  when  a  city  ia  aeeking  to 
coadenm  land  under  AtL  9,  Chap. 
Z4,  B.  8.  1874. 

See  Ward  t,  HinneMta  t  North- 
«««tern  a  B.  Co.,  119  IIL  2B7  (Af.), 
when  a  proper  form  of  petition  is 
giws.  Lake  Shore  ft  Uich.  So.  By. 
Co.,  151  m.  399  (B,  S.). 

3 — Peoria,  Peldn  ft  JaekBOnville 
B.  B.  Co.  V.  Idorie,  63  m.  2M 
(Af.) ;  SL  Lonia  ft  Sootheattem  By. 


Co.  T.  Teteri,  68  IIL  144  (B.  B.) ; 
Chicago,  City  of  v.  Piek  et  aL,  851 
111.  594  (Af.). 

4— Ward  V.  Hinneaota  ft  Nortfa- 
weatem  B.  B.  Co.,  119  lU.  287  (Ai.). 

5— Smith,  Jr.  T.  Chicago  ft  Weat- 
em  Indiana  B.  B.  Co.,  lOS  lU.  611; 
Gage  r.  Chicago,  (Sty  of,  141  lU. 
B42  (Af.);  BeU,  PlaintifT  in  Error 
T.  HaUoon  Water  Worha  and  Beeer- 
Toir  Co.,  245  lU.  544  (B.  B.) ;  lUi- 
noia  Western  Ezteneion  B.  B.  Co.  v. 
Uaynard,  03  HI.  591  XA£.). 

Property  belonging  to  the  state 
not  subject  to  condemnation.  See 
Edwardeville,  City  of,  Appdlant  v. 
Madieon,  County  of,  251  lU.  265 
(Af.). 

The  right  to  condemn  ii  a  pre- 
liminary qoertion  for  the  court.  Elee 
Lieberman  t.  Chicago  Rapid  Transit 
B.  a.  Co.,  141  lU.  140  (Af.). 
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absence  of  a  bill  of  exceptions,  presumptions  of  fact  will 
be  in  favor  of  the  judgment  below.^ 
There  is  no  right  of  review  on  a  writ  of  error.' 

OCCtIPA.TION    OF    STBEBTS   BY    BAILBOAD    COBPOEATIONS 

Section  24  of  an  act  to  provide  for  a  general  system  of 
railroad  incorporations  Nov.  5,  1849  {Ses.  Laws,  p.  28) 
provides:  "Nothing  in  this  act  contained  shall  author- 
ize the  said  company  to  make  a  location  of  their  track 
within  any  city  without  the  consent  of  the  common  coun- 
cil of  said  city."  A  similar  provision  was  inserted  in 
the  Act  of  1872  for  the  incorporation  of  railroad  com- 
panies (E.  S.  1874,  p.  803,  section  19,  par.  5). 

The  Act  of  1872,  providing  for  the  incorporation  of 
cities  and  villages,  contains  the  following  clause : 

The  city  coundl  or  board  of  trustees  shall  have  no 
power  to  grant  the  nse  of,  or  the  right  to  lay  down,  any 
railroad  tracks  in  any  street  of  the  cily  to  any  steam  or 
horse  railroad  company,  except  upon  petition  of  the  own- 
ers of  the  land  representing  more  than  one-half  of  the 
streets,  or  so  mndi  thereof  as  is  sought  to  be  nsed  for 
railroad  purposes."  Paragraph  90,  section  1,  article 
5,  chapter  24,  R.  S.  1874,  p.  223. 

A  bill  in  chancery  was  filed  attacking  an  ordinance 
of  the  City  of  Chicago  that  granted  permission  to  a  rail- 
road company  to  locate  its  tracks  across  certain  streets. 
One  point  made  against  the  validity  of  the  ordinance 
was,  that  it  did  not  prescribe  the  predse  line  upon  which 
the  railroad  may  be  located  and  constructed.  The  su- 
preme court  in  sustaining  the  ordinance  observes : 

6 — Sanitary  Diatrict  of  Chicago  t.  7 — Sweeney  t.  Chicago  Tolephone 

Chapiu,  226  HL  499  (Af.)  and  San-  Co.,  212  111.  47S    (Wnt  Dia.)   and 

itarj  Distriet  of  Chicago,  Appellee  IiOonvia  et  al  t.  Hodion  et  aL,  224 

V.  Monger  et  al.,  264  lU.  256  (Af.);  lU.  147  (Af.). 
Chicago     Qieat     Weatem     BAilroad 
Co.,  Appellant  V.  Ashelford,  268  IlL 
87  (Af.). 
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"The  railroad  company  derives  its  power  to  locate  its 
road  from  the  act  of  the  legislatare,  subject  to  such  re- 
straint as  the  city  council  may  lawfully  exercise  under 
the  proviBions  of  the  act  in  relation  to  cities."  The 
power  to  fix  the  location  of  the  railroad  was  in  the  rail- 
road company  and  not  in  the  city  council. ' '  * 

On  the  7th  of  July,  1883,  the  Chicago  &  Evanston  E. 
B.  Co.  filed  a  petition  to  condemn  a  piece  of  land  belong- 
ing to  the  Chicago  and  Northwestern  By.  Co. 

The  points  made  against  the  petition  and  why  it  should 
be  dismissed  were : 

First.  Because  the  property  sought  to  be  taken  was 
already  devoted  to  a  specific  public  use. 

Second.  Because  the  petitioner  had  no  right  or  power 
to  use  the  property  for  the  purpose  proposed,  particu- 
larly for  the  purpose  of  building  an  abutment  thereon 
for  a  bridge. 

Third.  The  petitioner  had  no  power  to  enter  the  city 
nor  to  operate  a  steam  railroad  within  the  city. 

The  court  held  that  none  of  these  points  were  suffi- 
cient to  warrant  the  court  in  dismissing  the  petition. 
On  the  second  point  the  court  observed :  "The  company 
"  •  •  was  organized  under  a  valid  charter,  and  was 
shown  to  have  done  corporate  acts  under  it.  That  was 
sufficient  to  establish  a  prima  facie  right  to  take  the 
property  in  question  for  the  purposes  set  forth  in  the 
petition,  and  this  prima  facie  right  cannot  be  success- 
fully assailed  in  a  mere  collateral  proceeding,  as  is 
soo^t  to  be  done  here."  On  the  third  point,  the  court 
observed:  "The  right  of  appellee  to  maintain  the  pro- 
ceeding is  purely  statutory,  and  is  wholly  independent 
of  any  action  the  city  authorities  might  take  on  the  sub- 
ject.   AppeUee  is  proceeding  under  its  charter  and  the 

S — Cbkago  and  Wecl«ni  Indiana 
BaOraad  Oo.  at  kL  T.  Dniibu  et  aL, 
100  m.  110  (B.  BiU  dia.). 
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Eminent  Domain  Act,  and  not  under  the  ordinances  of 
the  city." »     . 

The  Metropolitan  City  Railway  Co.  filed  its  petition, 
in  which  it  represented  to  the  conrt  that,  by  ordinance 
passed  on  the  30th  of  April,  1875,  the  company  was  au- 
thorized to  lay  down,  operate  and  maintain  railway 
tracks  upon  certain  streets  (naming  them)  for  a  period 
of  twenty  years  from  April  30,  1875;  that  the  Chicago 
West  Division  RaDway  Company  has,  or  claims  to  have 
some  property  right  interest  or  privilege  in  such  streets, 
which  will  be  destroyed  or  damaged  by  laying  down, 
operating  and  maintaining  railway  tracks  thereon  by 
petitioner,  etc. ;  prayer  for  condemnation  under  the  emi- 
nent domain  law: 

A  trial  was  had  upon  the  merits  and  a  verdict  of  one 
cent  returned  by  a  jury.  Motion  by  defendant  for  a 
new  trial  overruled.  Motion  by  petitioner  for  judgment 
on  the  verdict  overruled  and  the  petition  dismissed.  The 
supreme  court  reversed  the  circuit  court  and  directed 
that  judgment  be  entered  upon  the  verdict 

The  court  held  that  the  "property  right,  interest  or 
privilege"  that  the  defendant  had  under  contract  with 
the  City  of  Chicago  was  subject  to  be  condemned  under 
the  Eminent  Domain  Act.  And  in  so  holding  thus  ob- 
serves : 

"The  right  of  eminent  domain  is  an  attribute  of  sover- 
eignty, and  whatever  exists  in  any  form,  whether  tan- 
gible or  intangible,  may  be  subject  to  the  exercise  of  its 
power,  and  may  be  seized  and  appropriated  to  public 
use  when  necessity  demands  it.  We  are  aware  of  no 
policy  of  the  law  that  forbids  the  taking  of  such  prop- 
erty (the  interest  a  city  street  railway  company  may 
have  in  a  certain  street  derived  by  contract  with  the 

9 — Chicago  ktid  Northweetem  B7. 
Co.  T.  Oiieago  &ud  ET&naton  B.  B. 
Co..  112  lU.  OSfl  (B.  B.). 
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dty)  for  public  use,  nor  is  it  forbidden  by  any  limita- 
tion imposed  by  the  constitution."^'* 

DAHAOES  TO  LAND  TAKEN — TO  LAND   NOT  TAKEN 

Under  article  9,  chapter  24  B.  S.,  the  city  imdertook  to 
condemn  land  for  a  street.  There  was  a  claim  for  dam- 
ages for  the  taking  of  27  feet  off  east  side  of  lot  seven,  and 
for  damages  to  27%  feet  of  land  not  taken,  on  which 
there  was  a  house  and  other  improvements. 

The  court  allowed  $200  for  the  land  taken,  and  $275 
for  the  land  not  taken.  The  error  relied  upon  to  reverse 
was:  That  the  court  in  determining  the  amount  of  dam- 
i^es  to  the  land  not  taken,  "took  into  consideration  the 
special  benefits  accruing  to  that  part  of  the  lot  not  taken, 
inconsequence  of  the  opening  of  the  street." 

Bnle  for  determinliig  damages  stated  (quoting  from 
page  50} :  "Where  land  is  taken  for  a  public  improve- 
ment, the  owner,  nnder  our  constitution  and  statute,  is 
entitled  to  the  value  of  the  land  actually  taken,  without 
regard  to  any  supposed  benefits  that  may  accrue  by  rea- 
son of  the  proposed  improvement  (Green  v.  Chicago, 
(Sty  of,  97  III.  371) ;  but  where  the  owner  interposes  a 
daim  for  damages  to  that  portion  of  the  land  not  taken, 
in  consequence  of  the  improvement,  if  the  land  not 
taken  has  received  special  benefits — benefits  not  common 

10~-ll«ti(ipcitltaii  C3tj  By.  Co.  v.  a  new   pssaenger   terminal   in  CU- 

AtMgci  W«tt  DiT.  S.  B.  Co.,  87  lU.  eago,  aee  Chicago  ft  N.  W.  Sj.  Go. 

11T(B.B.).  V.  Chicago  Hedunies'  InatltuU  et 

Bee  GbiogD  t  Northwestern  %.  «!.,  239  HI.  197  (At.). 
*V  T.   Chicago,    City    of    140    DL         See  Harrej  et  aL  t.  Aurora  ft  Ge- 

W  (A/.),  u  to  right  of  a  city  to  nova  By,  Co.,  17*  HI.  896   (B.  B.) 

**tai  t  ftfeet  "nnder  oi  through  and  Qillette  y,  Aurora  Bailwsys  Co., 

UT  nilroid  track  right  of  way  or  228  HI.  281    (B.  B.},   where  the   re- 

lud   of   tsy    railroad    company."  ipectiTC   rights   of   street  railroads 

Utt  He  niinoli  Cent.  B.  B.  Co.  t.  and  commerelBl  railroads  in  a  street, 

Oicsgo,  atj  of,  150  111  98  (B.  B*).  against  abatting  property  owners,  in 

fn  right  of   Chicago   ft   North-  whom   is  the   feo,   are  pointed   oat 

■Mitn  I^.  Co.  to  condemn  land  for  and  considered. 
8.  P.— 8 
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to  other  property — auch  benefits  may  be  considered 
arriving  at  the  amount  of  damages  the  owner  may  hi 
sustained  to  his  property  not  taken."  " 

In  estimating  damages  the  question  is:  What  \ 
the  market  value  of  the  land  at  the  date  of  the  filing' 
the  petition.  It  will  be  error  to  exclude  evidence  i 
evant  to  this  proposition.*' 

In  holding  that  the  value  of  a  water  power  and  mill-s 
on  Ifmd  proposed  to  be  taken  should  have  been  receiv 
in  evidence,  the  oourt  observes:  *'0f  course  the  tr 
test  as  to  damages  to  be  paid,  is  the  market  valne  of  t 
land.  "Witnesses  are  called,  who  give  their  opinion 
to  what  the  market  value  of  the  land  is.  They  may  l 
with,  great  propriety,  asked  in  what  the  valne  consist 
and  may  state,  not  only  the  actual  ases  of  the  land,  bi 
its  capabilities,  so  far  as  they  add  to  its  market  valu 
If  the  land  has  a  mine  under  its  surface,  the  fact  ma 
be  stated,  if  the  mine  adds  to  its  market  value,  eve 
though  such  mine  has  never  been  worked.  So  of  a  watc 
power,  even  though  it  has  never  been  utilized." 

For  discussion  by  the  court  of  facts  submitted  t 


11 — Harwood  v.  Bloomington, 
Ci^  of,  124  HI.  46  (Af.).  AIh, 
VilUge  of  Hyde  Park  v.  Dnnhun, 
89  IlL  S69;  Elgin,  City  of  t.  Eaton, 
83  in.  S3S;  Page  v.  Railway  Co., 
70  lU.  324;  HcBoyiiolds  v.  BaUwaj 
Co.,   106  IlL   152. 

12 — Cook  T.  South  Park  Commu- 
ilonerB,  61  111.  IIG  (B.  B.}  and  aita 
South  Park  Com'ri  v.  Danlevy  et 
aL,  91  lU.  49  (B.  B.) ;  Liebemau 
T.  Chicago  Bapid  Transit  B.  B.  Co., 
141  rU.  140  (At.). 

13 — Haslem  et  al.  t.  Oalena  ft 
Bonthem  Wiaconsin  B.  B.  Co.,  64 
111.  353  (B.  B.). 

For  Liutnietioiis  to  jariea  upon  the 
rulea  for  determining  and  estiinat- 
ing  damages  tee:  Chicago  ft  Hnxm- 
ton  B.  B.  Co.  T.  Blake,  116  DL  163 


(Af.) ;  Calumet  Biver  By.  Oo.  ^ 
Uoore  et  al.,  124  m.  329  (Af.) 
Prather  t.  C.  8.  B.  B.  Co.,  221  II 
100  (Af.) ;  Oiieago,  Bur.  ft  Quinc; 
B.  B.  Co.  t.  Kelly,  221  IlL  49S  (B 
B.) ;  South  Park  Com'rs  t.  Ayer  e 
aL,  Appellant,  237  111.  211  {B.  R.) ; 
Herrin  and  Southern  B.  &.  Co.  v 
Nolte  et  al.,  243  IlL  GS4  (Af.) ; 
West  Bkokle  Drain.  Diat.  t.  Dawion, 
Appellant,  243  111.  175  (B.  B.); 
Springfield,  Citj  of  t.  Dolly,  139 
IlL  34  (Af.) ;  Chicago  A  Slata  Line 
By.  Od.  t.  Wnea  et  aL,  SEIOL  448 
(B.  B.) ;  Beed  t.  C.  ft  U.  ^.  Co., 
126  IlL  48  (B.  B.). 

For  diKQMloii  by  the  court  of 
facta  mbniitted  to  joriei,  ttt  eon- 
denmatioD  cawa  listed  nnder  "Be- 
view  of  Verdicta." 
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jnrieB,  see  condemnation  cases  listed  under  "Review  of 
Verdicts." 

EXECUTION   AND  INTBEEST 

Unless  the  petitioner  has  taken  possession  of  the  land, 
it  will  be  error  to  award  interest  and  an  execution.** 

IE  the  petitioner  is  in  possession  of  the  land,  or  if  the 
litigation,  in  reference  to  the  right  to  take,  is  termi- 
nated and  a  neglect  to  pay  on  demand,  a  claim  for  in- 
terest will  be  allowed. '" 

11— Chkago  and  Milwaukee  Bail-  B.} ;    South   Park  GommiHionerB   v. 

iwd  Cmnpuiy  v.   Bull,  20   TO.   218  Dunlev^  et  al.,  SI  111.  49   (B.  B.) ; 

(B.  a)    ud   Cook   V.    South   Park  Chicago,  Q^  of  t.  Barbian,  80  lU. 

Cmnuviooen,  61  HI.  115  (B.  B.) ;  482  (&.  B.). 

miuui  and  Bt.  Louia  Bailroad  Com-  15 — Chicago,  Citj   of  v.   Palmar, 

PUT  y-   HcCliutoek,    08    Ol.    29Q  93  lU.  125  (Af.)  and  Beveridgo  t. 

(U.);  St  Lonia  and  Sontheaaton  West  Chicago  Park  Commi<rion«n, 

Biilvi;  Qmipany,   M  ID.   144   (B.  100  DL  76  (B.  E.). 
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CONCLUSIVB  FINDINGS  0¥   FACT 


Tribunals  whose  findings  of  fact  are  co-extensive  v 
tiiose  of  a  common  law  jury. 

On  review  under  the  Statute  of  1837  the  courts 
aside  the  verdicts  of  juries,  but  they  will  not  disti 
the  findings  of  assessors  and  boards  of  equalizatioi 
commissioners  of  highways ; '  drainage  commissionen 


1 — spencer  ft  Gardner  t.  People 
es  reL,  68  lU.  610  (At.);  Pet^e 
ex  rel.  v.  Lots  in  Ashlej,  122  lU. 
297  (R  E.) ;  Spring  Valley  Goal  Oo. 
y.  People  ex  reL,  157  lU.  643  (B. 
ft  A.) ;  New  Haven  Cloak  Co.  v. 
Koehersperger  et  al.,  175  IIL  383 
(Af.) ;  Bepnblle  Life  loBuranee  Co. 
T.  PoU&k  et  al.,  75  111.  292  (Af.); 
C.  B.  ft  Q.  B7.  Co.  V.  Cole  et  aL,  75 
IIL  591  (B.  B.);  People  es  rel.  t. 
Big  Uudd7  Iron  Co.,  89  DL  116 
(B.  E.)j  Pacifle  Hotel  Oo.  t.  Ueb 
et  aL,  83  HI.  602  (Af.) ;  Union 
Tnut  Co.  et  al.  v.  Weber  et  al.,  96 
HI.  346  (B.  R.) ;  Eaat  St.  Lonii  Con- 
necttng  B7.  Oo.  t.  People  es  rel., 
119  lU.  182  (A.);  Adeit  t.  lieb  et 
al,  76  HI.  19S  (Af.) ;  Keokuk  ft 
Hamilton  Bridge  Co.  v.  Pc  .pie 
ez  reL,  145  HL  596  (B.  B.) ;  BeidJer 
V.  Koeheriperger,  171  111,  663 
(Af.) ;  Keokuk  Bridge  Co.  t.  People 
es  rel.,  185  IIL  276  (Af.);  Burton 
Stoek  Car  Co.  t.  Traeger,  187  HL 
9  (Af.) ;  Hulbert  t.  Bwrd,  208  HI. 
209  (At);  People  ex  re].,  Defend- 
ant in  Error  v.  Hibernian  Bank,  845 
III.  522  (Af.). 


2 — People  ex  reL  t.  Supervia 
100  111.  640  (B.  E.) ;  Town  of  I 
Boston  T.  Supervirora,  110  HL 
(B.  B.) ;  Board  of  Sapervieora 
People  ex  rel.,  118  HI.  459  (Af 
Conover,  Plaintifl  in  error  v.  G 
ton  et  aL,  251  HL  S87  (B.  B.). 

3 — Hoore,  Ex'x  v.  People  ez  t 
106  IIL  376  (Af.) ;  Ganon  et  al 
Drainage  Die.,  131  HL  446  (B.  B. 
Maeon  and  Taiewell  Special  Dra. 
age  Dia.  v.  Oriffln  et  al.,  134  HI.  3 
(Af.);  People  ex  reL  v.  Cooper 
al.,  139  HL  461  (Af.). 

The  provision  of  Bee  37,  Drai 
age  Act  1879,  amended  in  1885  1 
far  as  it  provides  that  cominisaio: 
ers  shall  make  an  a«esament  c 
benefits  in  liea  of  a  jur;,  ia  cooit 
tntional.  Stack  v.  People,  217  II 
220  (Af.). 

The  rule  that  the  flnding  of  fac 
of  a  board  of  eommisrioneri  m  eon 
elusive  does  not  applj,  to  jnrisdic 
tional  facts.  A  qtuul  judicial  bodj 
cannot  conelueively  detenniae  thi 
facts  upon  which  its  juriadictioti 
rests.  McDonald  et  aL  v.  People 
ex  rel.,  214  HL  83  (Af.). 
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and  city  coaneUs ;  *  State  Board  of  Health,  under  Law 
of  1899,  p.  275,"  unless  the  findings  of  fact  of  these  tri- 
bunals are  mireasonable  or  so  tainted  with  fraud  and 
oppression  to  the  property  owners  as  to  shock  the  jn- 
didal  sense  of  right  and  justice. 

This  mle  applies  spedally  to  commissioners  of  high- 
ways in  determining  when  the  necessity  exists  for  county 
aid  in  building  bridges  and  the  vacation  of  roads;  to 
drainage  commissioners  in  determining  the  boundaries 
o(  drainage  districts ;  and  to  city  councils  when  passing 
npon  the  necessity  of  a  street  improvement,  the  limit 


4— Criwford  et  aL  v.  People  ax 
kL,  82  m  558  (Af.);  Fkg&u  et 
*L  T.  Oiieaco,  Ci^  of,  84  HI.  227 
(Af.};  Bigelow  et  aL  v.  Chicago, 
Otj  of,  90  m.  49  (Af.) ;  Spring- 
fidd,  Gtj  of  V.  are«n  et  al,  120 
IIL  in  (B.  B.) ;  Waters  v.  L4ke, 
Tnn  of,  129  HL  23  (Af.):  Loou- 
*ilb  knd  NasliTOle  By.  Co.  v.  Gart 
8t  Lonii,  (Sty  of,  134  DL  656;  0., 
B.  *  Q.  B.  B.  Co.  T.  QainqTt  Citj  of, 
141  m.  583  (Af.)  ;  niinoia  Oential 
Sj.  Oa.  J.  C9iieago,  Qtj  of,  141  ID. 
5M  (Af.);  EnglUi  v.  Dannlle,  Vil- 
■^  <  150  QL  92  (Af.) ;  Jonea  v. 
Uki  View,  Tom  of,  151  lU.  663 
(Af.);  Cbieago,  Gitj  of  t.  Wilaon 
rt  iL,  195  111.  19  (Af.)  J  Haley  et 
al  T.  AttM,  (Sty  of,  152  HL  113 
(AC);  CbicBgo  and  Alton  Bailroad 
Co.  T.  JoHet,  153  HI,  649  (Af.) ; 
OkAfo,  City  of  r.  Beben,  165  111. 
m  (Af.) ;  BiUiaga  v.  Chicago,  167 
m  337  (Af.);  Latham  et  al.  t. 
inimette,  Vili^  of,  168  HI.  153; 
Waft  Chicago  Park  Com.  t.  Farber, 
171  m.  146  (B.  B.) ;  HeCbeniey  t. 
OieagD,  Gtj  of,  171  Q.  258  (B. 
K.);  WaOer  t.  Uorgan  Park,  Vil- 
lage  of,  ITS  m.  570  (Af.) ;  Allen 
T.  Chicago,  City  of,  17S  HI.  113; 
Vilkv  T.  Chicago,  dly  of,  202  HI 
531  (Af.);  Clarke  t,  Chicago,  City 


of  214  m.  31S  (Af.):  Sbauuni  t. 
Hinsdale,  Village  of,  180  TO.  208 
(Af.);  Pida  V.  Wertem  Spring!, 
ViUsge  of,  181  m.  186  (Af.) ;  UEyei 
et  aL  T.  Oiieago,  CHty  of,  196  111.  591 
(Af.) ;  Langei  v.  Bushnell,  City  of, 
197  m.  20  (Af.);  Duane  v.  Chi- 
cago, City  of,  198  HI.  471  (Af.); 
Storrs  V.  CThieago,  City  of,  213  HL 
92  (Af.) ;  Peru,  City  of  v.  Bartek 
et  al.,  214  lU.  SIS  (B.  B.) ;  Ouyer 
T.  B.  I.,  City  of,  215  ni.  144  (Af.). 
Bush  V.  Peoria,  City  of,  216 
in.  5JS  (Af.);  Ton  et  aL  t.  Chi- 
cago, City  of,  216  ni  331  (Af.); 
lingel  T.  West  Chicago,  Park  Ooin- 
miBBloners,  222  Dl.  384  (Af.). 

Park,  Village  of,  t.  Trah,  218  IIL 
516  (Af.). 

Sbeedy  t.  Chicago,  C^ty  of,  221 
IIL  111  (Af.) ;  Chicago  TTnion  Trac- 
tion Co.  V.  Chicago,  dtj  of,  223  IIL 
37  (Af.);  BelleTine,  Oty  of,  v. 
PfiugBten,  225  ID.  293  (B.  B.). 

5 — ^People  «x  reL  Def.  in  Error  v. 
Apfelbanm,  251  HL  18  (Af.). 

See  Owners  of  Lands  t.  People 
ex  reL  113  IIL  296,  for  distinction 
between  "jadicial"  and  "minis- 
terial" fanetions  illostated  by  a 
reference  and  review  of  prior  an- 
thorities. 
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or  extent  of  an  aBsessment  district,  the  relative  amount 
of  benefit  between  ihe  property  owner,  and  the  pnblic, 
and  the  imposition  of  a  special  tax  upon  contignous  prop- 
erty. 

In  Dunham  v.  Hyde  Park,  Village  of,  75  111.  371,  a 
bill  was  filed  to  enjoin  the  village  from  laying  out  a 
street.  In  dismissing  the  bill,  it  was  held  that  the  pro- 
priety and  necessity  of  the  act  of  the  city  conncil,  was 
a  question  solely  for  it  to  pass  apon. 

Again,  special  commissioners  were  appointed  to  assess 
property  specially  benefited.  In  a  collateral  proceeding 
the  point  was  made  that  the  commissioners  had  wilfully 
and  fraudulently  failed  and  refused  to  assess  real  estate, 
knowing  the  same  to  be  specially  benefited.  The  su- 
preme court  in  sustaining  the  act  of  the  commissioners 
thus  observes:  "As  a  matter  of  necessity,  their  judg- 
ment must  control,  else  there  would  be  no  such  improve- 
ment. If  a  board  of  public  works,  selected,  as  must  be 
supposed,  for  their  good  judgment,  integrity,  and  gen- 
eral capacity,  should,  under  their  official  oaths  declare 
by  their  report  that  certain  property  is  specially  bene- 
fited by  a  proposed  improvement,  can  it  be  that  their 
judgment  can  be  overthrown  by  the  testimony  of  others 
no  more  intelligent,  and  no  more  honest  than  thev?" 
EUiott  V.  Chicago  City  of,  48  111.  293  {Af.). 

In  Ottawa  Glass  Co.  v.  MeCaleb,  81  111.  556,  a  bill  in 
chancery  was  filed  to  enjoin  the  collection  of  a  tsji  based 
on  a  valuation  certified  to  the  county  clerk  by  the  State 
Board  of  Equalization.  The  point  was  made  that  the 
state  board  had  no  authority  to  assess  for  taxation  the 
"capital  stock  and  franchise." 

■  In  sustaining  the  action  of  the  state  board  the  eoart 
held  that  a  franchise  has  value  because  it  grants  rights, 
privileges,  and  exemptions  not  enjoyed  by  individuals 
generally.  That  there  were  three  kinds  of  its  property 
subject  to  taxation, — the  capital  stock,  the  corporate 
property,  and  the  franchise.    It  was  urged  that  the  rules 
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adopted  by  the  board  were  "  unjust,  illegal  and  uncon- 
stitational. "  The  court,  after  examining  the  rules  and 
finding  nothing  illegal  or  unjust  in  them,  concludes: 
"The  taxing  power  is  legislative  and  political  in  its 
nature,  and  is  not  under  the  judicial  power  of  the  state } 
and  the  court  cannot  interfere  unless  the  tax  is  void, 
because  levied  without  power  on  the  part  of  the  officer 
executing  the  revenue  law"  •  •  *  "The  valuation 
of  property  is  conferred  upon,  and  is  solely  entrusted  by 
the  organic  law  to  another  and  different  class  of  individ- 
uals and  officers  than  those  connected  with  the  judicial 
department  of  the  government." 

In  sustaining  the  finding  of  the  city  council  that  sup- 
ported a  confirmation  of  a  special  tax  the  supreme  court, 
in  Chicago  &  Northwestern  Railway  Co.  v.  Elmhurst, 
Village  of,  165  HI,  148,  observes:  ''We  have  held  over 
and  over  again,  that  under  the  statute  in  pursuance  of 
whidi  the  present  tax  was  levied,  the  determination  of 
the  common  council  is  final  upon  the  question  of  bene- 
fits." 

The  rule  is  thus  firmly  established  that  the  court  will 
not  substitute  its  judgment  upon  questions  of  fact  for 
the  judgment  of  these  semi-judicial  bodies,  for  the  rea- 
son: "Where  the  law  (p.  206,  Wilcox  et  al.  v.  The  Peo- 
ple ex  rel.,  90  HI.  186  (R.))  has  vested  a  quasi  judicial 
power,  even  in  subordinate  administrative  officers,  the 
court  will  only  inquire  whether  the  officer  has  acted 
within  the  power,  and  will  not  attempt  to  substitute  any 
other  conditions  to  the  exercise  of  their  discretionary 
power  than  such  as  the  law  has  provided." 
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CHAPTER  X 

MECHAITIC  LIENS 

Since  the  revision  of  the  Statutes  of  Illinois  of  1874, 
section  1  of  the  mechanic  liens,  which  defines  its  scope 
and  the  condition  under  whic^  it  can  be  enforced,  has 
undergone  several  modifications.* 

The  facts  that  must  be  shown  to  exist  in  order  to  sup- 
port a  decree  fastening  a  Hen  on  behalf  of  a  material 
man  or  a  contractor  upon  real  estate  as  last  determined 
and  revised  by  the  legislature  are  to  be  found  in  the 
Session  Laws  of  1919,  p.  640. 

MEANING  OF  THE  TERM  "CONTRACTOB" 

The  \legi8lature  has  defined  a  contractor  as  one  who 
performs  services,  as  an  architect,  structural  engineer, 
superintendent,  timekeeper,  mechanic,  laborer  or  other- 
wise and  also  one  who  furnishes  material,  fixtures,  appa- 
ratus, machinery  and  forms  or  form  work  used  in  the 
process  of  construction  where  cement,  concrete  or  like 
material  is  used;  this  material  must  be  used  to  "build," 
"alter,"  "repair,"  "ornament,"  "lower"  or  "remove" 
a  house,  construct  "any  other  building,"  "a  sidewalk 

1 — Session    Laws    1895,    p.    225;  when  the  buildingi  are  upon  adjoin- 

Seasion  Laws  1603,  p.  230;  Sesaion  Ing  lots. 
Laws  1013,  p.  400.  Amendment  to  aectiou  1   of  the 

Aurand    T.    Martin    et    a1.,    188  Uecbanic  Lien  Aet,  Sesa.  Laws  1919, 

m.  117  (AfO,  constraes  sectiona  1  p.  MO. 

and  17  of  the  Act  of  1S05.    Under  a         Aet  for  the  benefit  of  mechanics, 

contract    covering    different    build-  approved  Feb.  2S,  1833.    See  refer- 

inga  upon  different  lots  the  appw-  ence  thereto,  3  QiL,  page  268. 
tionment  of  the  lien  can  only  be 
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on  the  land,"  "a  sidewalk  bordering  on  the  land,"  "a 
driveway,"  "a  fence,"  "an  improvement,"  "any  appur- 
tenance thereto,"  "excavating  a  lot,"  "sodding  a  lot" 
doing  "landscape  work"  on  the  lot. 

ICBDIUU  THBOUQH  WHICH  UBN  CAN  BE  OBTAINED 

The  contract  under  whidi  the  material  is  famished 
or  the  labor  performed  must  be  "express  or  implied" 
or  "partly  express  or  implied  with  the  owner  of  a  lot 
or  tract  of  land,  or  with  one  whom  such  owner  has  au- 
thorized or  knowingly  permitted  to  contract  for  the  im- 
provement." 

EXTENT   OP  THE  LIEN 

A  contractor  "shall  have  a  lien  upon  the  whole  of 
Buch  lot  or  tract  of  land  and  upon  the  adjoining  or  ad- 
jacent lots  or  tracts  of  land  of  such  owner  constituting 
tbe  same  premises  and  occupied  or  used  in  connection 
with  such  lot  or  tract  of  land  as  a  place  of  residence  or 
business;  and  in  case  the  contract  relates  to  two  or  more 
buildings,  or  two  or  more  lots  or  tracts  of  land,  upon 
all  such  lots  and  tracts  of  land  and  improvements  there- 
on for  the  amount  due  to  him  for  sach  material,  fix- 
tures, apparatus,  machinery,  services  or  labor,  and  in- 
terest from  the  date  the  same  is  due." 

QUABirrr  of  estate  upon  which  a  lien  may  best 

"This  lien  shall  extend  to  an  estate  in  fee,  for  life, 
for  years,  or  any  other  estate  or  any  right  of  redemp- 
tion, or  other  interest  which  such  owner  may  have  in  the 
lot  or  tract  of  land  at  the  time  of  making  such  contract  or 
may  snbsequently  acquire  therein,  and  shall  be  superior 
to  any  right  of  dower  of  husband  or  wife  in  said  prem- 
i«e8,  provided  tbe  owner  of  such  dower  interest  had 
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knowledge  of  such  improvement  and  did  not  give  written 
notice  of  his  or  her  objection  to  such  improvement  be- 
fore the  making  thereof;  nor  shall  the  taking  of  addi- 
tional security  by  the  contractor  or  sub-contractor  be 
a  waiver  of  any  right  or  lien  which  he  may  have  by 
virtue  of  this  act,  unless  made  a  waiver  by  express  agree- 
ment of  the  parties;  and  this  lien  shall  attach  as  the 
date  of  the  contract. ' ' 

Amendment  to  section  1  of  the  Mechanic  Lien  Act, 
Sea.  Laws  1919,  p.  640. 


The  chancery  practice  is  followed  when  petitions  are 
filed  to  enforce  mechanic  liens  except  so  far  as  modi- 
fied by  statute.  The  verdict  of  a  jury,  when  taken,  is 
not  obligatory  but  advisory  only.'  The  averments  and 
proof  must  correspond.'  It  was  held  error  to  instruct 
the  jury  that  a  sworn  answer  was  equal  to  two  witnesses, 
as  the  rule  is:  "the  answer  is  evidence  for  the  defend- 
ant, and  can  only  be  overcome  by  two  witnesses,  or  one 
witness  and  strong  corroborating  circumstances."*  A 
defendant  to  avail  of  a  claim  must  set  it  up  by  cross 
petition.'  As  there  is  no  redemption  from  a  sale  under 
a  decree,  ninety  days  or  more  must  be  allowed  the  de- 
fendant in  which  to  pay  the  money.'  A  decree  was  en- 
tered for  $1,156.60,  with  a  provision  "that  the  property 
shall  be  sold  within  ninety  days  after  the  sheriff  shall 
have  received  a  copy  of  the  decree,  in  the  same  manner 

2 — Eimbal  et  bL   v.  Cook,  1   GiL  4 — MorriBon  et  aL  v.  Stewart   et 

423   (E.  B.).     Also  foUowing:   Gar-  al.,  24  111.  24  (B.  B.). 

rett  T.  Stevenaon  et  al.,  3  Gil,  261  5 — Sutherland   «t   aL   v.    Bjeraon 

(decree  amended);  Sbarkej  et  aL  v.  et  aL,  24  lU.  517  {Al.). 

Millwt,  69  IlL  660  (Af.).  6— Link    v.     Architeetoial     Iron 

3— Van  Court  v.  BuahneU  et  al..  Works,  24  IlL  651   (B.  B.);   Weet 

SI  lU.  624  (B.  a),  and  Bush  et  al.  et  aL  v.  Fleming,  16  DL  848  (Af.). 
V.  ConneUr  et  aL,  33  HI.  447   (B. 
et  Dis.). 
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as  sales  are  made  on  executions  at  law."  On  review  the 
Bapreme  court  observes  in  reviersing  the  decree,  "it 
woold  not  have  been  onreasonable  to  have  given  six 
months."''  Where  one  claimant  for  a  lien  files  a  peti- 
tion and  other  claimants  are  made  party  or  intervene,  it 
wiD  not  be  error  to  decree  consolidation  of  the  petitions 
and  to  allow  all  the  claimants  according  to  their  respec- 
tive equities  to  participate  in  the  fnnd  derived  from  a  sale 
without  filing  cross  petitions.^ 

COMUON  LA.W  BTTU  AS  TO  PBESEBVINO  EVmBNCE 

The  party,  who  objects  to  the  findings  of  fact  below, 
and  desires  to  have  die  decree  reviewed  on  error  or  ap- 
peal, mnst  preserve  the  evidence  as  in  common  law 


The  petition  mast  contain  all  the  statutory  require- 
ments.  It  will  be  constmed  strictly,  as  it  b  in  derogation 
of  the  common  law.  A  petition  did  not  aver  "at  what 
time  the  work  was  performed,  nor  at  what  time,  by  the 
terms  of  the  original  contract,  it  was  to  be  paid  for." 
It  was  held  fatal  on  demurrer.^"  "The  petition,  like 
a  declaration,  most  contain  a  statement  of  the  cause 
of  action,  and  show  clearly  on  its  face,  a  right  in  the 
plaintiff  to  recover.    There  is  a  fatal  defect  in  this  peti- 

T— CkTComb  T.  Oecil,  27  lU.  001  ningi  v.  HiiiUe  «t  aL,  SI  m.  183 

(R.  B.).  (Ai.);  Le^™  et  >!■  t-  B«w,  88  lU. 

8— Thielmaii  et  aL  t.  Cut  et  aL,  574  (Af.). 

TS  m.  389  (B.  B.).  See  King  et  aL  v.  Lamon  et  aL, 

9— KeDej  et  aL  t.  Chapmui,  13  IBS  111.  C87  (Af.),  where  the  eooit 

m.  530  (Af.) ;  alM  Bom  et  aL  t.  in  glnng  a  roaaon  for  aWnnliig  the 

Deer  et  aL,  18  ID.  245;  Kidder  t.  decree  of  the  drenit  eonrt  ignore  or 

Ahdtt,  30  DL  478  (Af.) ;  Croeki?  overlook  thia  rule. 

«t  aL  f ,  Nortbweaten  Manufactor-  10 — Logan   t.    Donlap,   3    Beam, 

lag  Cb.,  48  HL  481   (B.  B.} ;  Jen-  188  (B.). 


^.y  Google 


124  Statdtoby  Proceedings 

tion,  in  the  omission  to  state  the  terms  of  the  contract 
It  does  not  show  when  the  contract  was  made,  within 
what  time  it  was  to  be  performed,  when  payment  was  to 
be  made,  nor  any  of  the  essential  ingredients  of  a  con- 
tract."'* Referring  to  a  clause  of  the  statute  that 
required  the  contract  to  be  performed  within  three  years 
and  the  payment  to  be  made  within  one  year  of  the  time 
of  its  completion,  the  court  observes:  "This  provision 
obviously  requires  that  the  time  for  its  performance  and 
the  payment  of  the  money  shall  be  determined  at  the  time 
when  the  contract  is  entered  into,  and  not  by  alterations 
and  changes  that  may  be  made  in  the  agreement  after  it 
is  entered  into.  And  if  there  be  no  time  fixed  and 
agreed  upon  in  the  contract  for  the  performance  of  the 
labor  or  famishing  the  materials,  within  three  years 
from  its  execution,  and  for  the  payment  within  one  year 
from  the  completion  of  the  labor  or  furnishing  the  ma- 
terials, a  lien  would  not  attach.  The  lien  is  given  by 
statute,  and  is  in  derogation  of  the  common  law,  and  is 
opposed  to  common  right,  and  should  be  strictly  con- 
strued."*' 

The  circuit  court  allowed  a  lien  on  certain  premises 
"for  the  paving  of  a  street  in  front  of  said  premises, 
providing  and  making  arrangements  to  have  gas  and 
water  mains  in  the  street  front,  sewer  and  sewer  connec- 
tions extending  inside  the  side  walk  line,  and  for  the  con- 
struction of  a  side  walk  six  feet  in  width  in  front  of  the 
premises." 

11— MuUer  v.  Smith,  3  Beam.  543  (Af .) ;  Freeman  t.  Binaker,  Jr.,  185 
(Af,).  IlL  172,  decree  of  circuit  conrt  dia- 
ls—Cook  et  aL  T.  Heald  et  aX.,  21  misBiiig  petition  affirmed;  KeUe;  v. 
111.  420  (E.  B.)  and  Cook  et  al.  \.  Northern  Tmrt  Company,  190  lU. 
Vreeland,  SI  JU.  431  (B.  S.),  and  401  (Af.);  King  et  aL  t.  UmoiL 
Cook  et  al.  v.  Bofluot  et  ml.,  21  Xll.  et  aL,  103  111.  637  (Af.) ;  Pngh 
437  (B.  R.)  1  Phillipa  v.  Stooer  et  Company  v.  Wallace  et  aL,  198  DL 
bL,  25  IlL  77  (B.  B.) ;  Burkhart  et  422  (Af.) ;  Paddock  et  al.  y.  Stout 
al.  T.  Beisig,  24  la  529,  dismissed;  et  aL,  121  lU.  571  (Af.). 
Be«d  et  al.  v.  Boyd  et  al.,  S4  DL  66 
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Section  1  of  the  statute  of  1903  (p.  230)  provided  for 
a  lien  for  building  a  sidewalk  "whether  such  walk  or 
side  walk  be  on  the  land  or  bordering  thereon,"  but  did 
not  provide  for  a  lien  for  any  part  of  the  remainder  of 
the  work  that  was  done  under  one  entire  contract.  The 
lien  was  defeated  because  there  was  no  means  from  the 
contract  itself  of  determining  what  portion  of  the  work 
was  expended  in  constructing  the  side  walk.  Following 
the  mling  aimounced  in  Smith  v.  Kennedy,  89  IlL  485, 
the  court  observes :  "The  Mechanic  Lien  Law  is  in  dero- 
gation of  the  common  law  and  its  provisions  must  be 
strictly  construed,  and  no  one  can  claim  a  lien  unless  it 
clearly  appears  the  requirements  of  the  law  have  been 
complied  with."" 

TIHB  FOB  PBBPOBUAKCE  OF  THB  CONTBACT 

"In  no  event  shall  it  be  necessary  to  fix  or  stipulate 
in  any  contract  a  time  for  the  completion  or  a  time  for 
payment  in  order  to  obtain  a  lien  under  this  act,  pro- 
vided, that  the  work  is  done  or  material  furnished  within 
three  years  from  the  commencement  of  said  work  or  the 
commencement  of  furnishing  said  material.'"* 

In  sustaining  the  circuit  court  in  dismissing  a  petition 
filed  to  enforce  a  mechanic  lien  for  services  performed 
l^  an  architect,  the  supreme  court  observes : 

"No  Uen  can  be  enforced  for  the  appellee's  services 
under  this  contract,  for  the  reason  that  the  contract  is 
in  writing,  and  contains  no  provision  as  to  the  time 
within  which  the  work  was  to  be  performed  or  the  money 
to  be  paid."*** 

13 — TnniM,  AppeUsnt  t.  Brenek-  liS — Fremiaii  t.  Biiutker,  Jr.,  185 

1^  249  la  394  (Al.) ;  Crooin  «t  al.  IlL    172    (Appellate    Court  B.)    and 

'.   Tatge,   AppeUaat   SSI    lU.   336,  KeUej  v.  NorUiem   Tnut  Co.,  190 

jadgamiU  of  eiieDit  and  appellate  111.  401  (Af.] ;  King  et  aL  v.  Lamon 

conrta  nveraed.  et  aL,  193  QL  537  (Af.). 

14--«M.   «,   p.    232,   Seas.    lAwa 
1M3. 
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A  proceeding  to  enforce  a  mechanic's  lien  failed  be- 
cause there  was  a  provision  that  30  per  cent  of  the 
amount  due  on  the  contract  should  be  paid  by  notes  ma- 
turing on  or  before  one  year  from  the  time  of  the  com- 
pletion of  the  building  under  section  3,  statute  of  1887.  In 
sustaining  the  circuit  court,  the  supreme  t^urt  observes : 
"We  are  of  the  opinion  that  in  both  of  these  contracts 
the  time  of  the  payment  stipulated  for  a  part  of  the 
amount  was  beyond  one  year  from  the  time  of  the  com- 
pletion of  the  respective  contracts,  and  therefore  appel- 
lants were  not  entitled  to  liens  for  the  material  and  work 
under  the  Mechanics'  Lien  Act  in  force.  •  •  •  The 
lien  given  under  our  law  to  material-men  or  mechanics 
is  purely  statutory,  and  can  only  be  enforced  in  ac- 
cordance with  its  strict  provisions."^" 


The  limitation  clause  of  the  statute  first  adopted  read : 
"No  creditor  shall  be  allowed  to  enforce  the  lien  created 
under  the  foregoing  provisions,  as  against  or  to  the  prej- 
udice of  any  other  creditor  or  any  incumbrance,  unless 
suit  be  instituted  to  enforce  such  lien  within  six  months 
after  the  last  payment  for  labor  or  material  shall  have 
become  due  and  payable."  " 

Under  the  statute  as  thus  enacted,  the  institution  of  a 
suit  by  the  claimant  for  a  lien,  was  the  only  means 
afforded  by  which  notice  of  the  claim  could  be  made 
to  third  parties.  But  in  1887  by  amendments  (sections  4 
and  28)  the  duty  was  imposed  upon  the  "creditor  or 
contractor"  who  wished  to  fasten  a  lieA  upon  the  land 
to  give  notice  to  third  parties  by  filing  with  the  clerk  of 
the  circuit  court  of  tie  county  where  the  property  is 
located,  "a  just  and  troe  statement,  or  account  or  de- 
ls—ProToat  et  (0.  T.  Shirk  et  al.,  17— See.  SB,  Chap.  BS,  B.  S.  1671 
223  111.  46S  (Al). 


^.y  Google 


Mechanic  Liens  127 

mand  dne  him  after  allowing  all  credits."  In  the  state- 
ment mnat  he  stated  the  time  when  the  material  was  fur- 
nished, or  the  labor  performed ;  a  correct  description  of 
the  property  to  be  charged  mnst  be  given  and  verified 
by  the  affidavit  of  the  claimant. 

The  lien  conld  not  he  enforced  against  "any  other 
creditor,  or  ineumbranoe  or  purchaser,"  unless  this 
statement  was  filed  within  "four  months  after  the  last 
payment  shall  have  become  dae  and  payable."  Suit 
conld  then  be  commenced  any  time  within  two  years 
after  the  time  of  filing  the  statement.*" 

In  1913  to  meet  the  holding  of  the  supreme  court  in 
Bittenhonse  &  Embree  Co.  v.  Brown  &  Co.,  254  III.  549, 
the  legislature  amended  section  7  providing  that  a  lien 
could  be  enforced  for  material  that  was  deUvered  to  the 
land  owner  "for  the  purpose  of  being  used  in  construc- 
tion  or  for  the  purpose  of  being  employed  in  the  process 
of  construction  as  a  means  for  assisting  in  the  erection 
of  the  building  or  improvement  in  what  is  commonly 
termed  forms  or  form  work  where  concrete,  cement  or 
■  like  material  is  used,  in  whole  or  in  part."  " 

To  meet  the  holding  of  the  supreme  court  in  Cronin 
V.  Tatge,  281  111.  336,  wherein  it  was  held  that  the  Me- 
dianics'  Lien  Law  did  not  authorize  a  lien  upon  land  for 
work  done  in  paving  of  a  street  and  the  laying  of  gas 
and  water  mains  and  se'wer  connections  in  streets  not 
connected  with  the  particular  lot  or  land  sought  to  be 
cluii;g:ed,  section  one  of  the  statute  was  amended  by  the 
legislature  in  1919.^ 

For  the  reason  and  purpose  of  this  limitation  period 
of  **four  months  after  completion"  of  the  contract, 
within  which  time  "notice"  or  "bill"  must  be  filed  by 
the    contractor,  see    UcDonald    et    al.    v.    Bosengar- 

18— SMtione  4  and  28,  Bern.  lAm         1»— Sen.  Laws  I9I3,  pp.  401-8. 
1M7,  p.  819.    "Biz"  months'  time         2a~SeB8.  Laws  1919,  p.  040. 
"tma." 
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ten  et  al.,  126  IlL  127  (Af.) ;  Schmidt  et  aL  v.  An- 
derson et  al.,  Appellants,  253  HI  29  (R.)j  Eisendrath 
Company  v.  Gebhardt  et  al.,  222  111.  113  (Af.) ;  Campbell 
V.  Jacobaon  et  al.,  145  IlL  389  (Af.) ;  Von  Tobel  v.  Oa- 
trander,  158  IlL  499  (Af.) ;  Bnckley  et  al.  v.  Com.  Nat. 
Bank  et  aL,  171  111.  284  (Af.). 

CONFLICTING   RIGHTS   BETWEEN    DIFFERENT   LIEN   HOLDERS 

As  against  a  prior  mortgagee  the  mechanic  or  material 
man  has  a  prior  lien  on  the  bnilding,  and  a  subsequent 
lien  on  the  land  as  valued  at  the  time  of  making  the  con- 
tract, for  labor  or  material.^' 

The  rule  is  stated  as  follows  by  Justice  Lawrence: 
"As  between  mortgagee  and  material  man,  the  court 
should  have  ascertained  at  what  time  the  improvements 
were  commenced  for  which  the  materials  of  complain- 
ants were  furnished,  and  should  have  given  to  the  prior 
mortgagees  a  paramount  lien  on  the  property  ae  it  stood 
when  such  improvements  were  commenced,  and  to  the 
complainants  (material  men)  a  paramount  Hen  on  the 
improvements  towards  which  they  furnished  materials, 
and  should  have  directed  the  mMter  to  inquire  into  the 
comparative  value  of  the  property  before  and  after  the 
improvements  were  made."" 


21— Set  16,  Act  of  1903,  page 
237.  (Bee  also  Sec  17,  Oiap.  82, 
E.  8.  1874.) 

22— Crtwkey  et  al.  v.  Northwest- 
ern  Mtg.  Co.,  48  lU.  4S1  (decree 
modified).  Also,  BaTmoud  et  oL  t. 
Ewing  et  ft!.,  26  IlL  329  (B.B.); 
North  Presbyterian  Church  of  Chi- 
cago V.  Jerene  et  al.,  32  DL  E14 
B.  B.;  Howett  t.  Belby  et  al.,  54  111. 
151  (Af.);  CUrk  et  aL  v.  Moore 
et  al.,  64  DL  273  (Af.) ;  B«ed  et  al. 
T.  Boyd  et  al.,  84  DI.  6«   (Af.); 


Bradley  v.  Simpson  et  aL,  63  IlL  63 
(Af.);  Paddock  et  aL  t.  Stout  et 
al.,  121  111.  671  (Af.). 

See  Orr  ft  Lockett  Co.  t.  Need- 
hsm  Company,  16»  111.  100  (Af.). 
Lien  defeated  beeanse  the  verifiiu- 
tion  to  tbe  stiitement  of  account  was 
defective.  See  McDonald  et  al.  v. 
Rosengarten  et  al.,  134  HL  12S 
(Af.),  for  a  defective  Terification 
and  the  purpose  and  object  of  ita 
requirement. 
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FOBU   OF   NOTICE 

The  most  Import^Qt  question  to  mechanics  and  ma- 
terial men  Is  the  form  of  the  notice  to  be  filed  In  the 
office  of  the  recorder  of  deeds  of  the  county,  where  the 
land  is  located.  In  Moore  v.  PariBh  et  al,  163  IlL  93 
(B.  B.),  a  form  of  notice  is  given,  that  the  circuit  court 
condemned  and  the  supreme  court  held  good. 

The  following  "Statement  of  Claim  for  Lien"  pre- 
pared by  the  Illinois  Printing  Co.,  Danville,  Illinois,  fol- 
lows all  the  requisitions  of  the  law  and  can  be  safely 
relied  upon  for  general  ase. 

A  claim  filed  within  four  months  of  the  completion 
of  the  last  building  is  not  good  as  to  buildings  that  were 
completed  before  the  commencement  of  this  four  months 
period. 

8TATKUENT  or  dLiat  nx  uzn 

Know  ALIi  HEN  BT  THESE  FBESBI*TB,  Tliftt 

of in  the  eonaty  of 

isd  8Ut«  of beninaftei  allied  tBe  elftinuut.. 

cUh..  k  mMhuk's  UsD  for  (1) in  Mid  kbont  the 

iapranmeut  of  the  following  deMiibed  real  eitste  lying  and  being  in  the 
Onntyof and  State  of  Illinois,  vie: 


Which  laid  real  estate  at  the  time  of  making  of  the  contract  hereinafter 
■watiened  was,  and  now  is  otrned  bj 


That  OB  the day  of A.  D.  IB claimant... 

and  nid enterad  Into  a  eootract,  which  was  (2) . . . . 

ia  wiiliBg,  irtierein  it  was  provided  that  claimant.... should  (3) 

M  mii  aboTs  described  real  estate,   and  it  was  further  provided,  that 

(1)  Luert  "materials  fnmiehed"  or  "work  done"  or  both  as  ease  may  be. 

(2)  iDsert  "not"  if  contract  was  oral. 

(3)  Here  make  brief  statement  of  contract  as  to  wbst  was  to  be  done  or 

famished. 
8.  P.— 9 
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elaimant. .  .ahonld  complete  the  said  (4) on  the. . 

daj  of A.  D.  19 and  that  aaid 

■hould  paj  elMmant. . .  .therefor  the  Bam  of 

in  manner  following,  yix:   (S) 


And  that  claimant... did  complete  said  contract  on  th« Aaj  of 

A.  D.  19.... And  that  during  the  time  betwecB.  the 

maUng  and  completion  of  said   contract,   and  at  the  reqaeot  of  eaid 
claimant...    (8) 


on  nid  premiaee,  which  were  of  the  value  of 

DoUan,  a  jnat,  true  and  detailed 

statement  whereof,  and  the  datea  whereon  they  were  reapeotiTelf  funiafaed 
and  done  is  as  follows : 

That  all  of  said  aboTe  named  (7) 

in  and  about  the   (8) of  the  building. .  .on  aaid 

above  described  premiaea,  and  that  the  first  of  said  (9) 

was  BO  furnished  on  the day  of 

A.  D.  19... and  the  last  of  said 

was  so  fumiahed  on  the day  of 

A.  D.  19... 

That  tiiere  if  now  jnatly  dne  and  owing  to  claimant. .  .from  aaid 

for  said  (10) 

after  allowing  to. .  .h. .  .all  just  credits,  dednetioos  and  aet  offs,  the  mm  of 

DoUara  and eenta, 

all  of  which  la  still  due  and  unpaid,  and  for  which  said  last  mentioned  earn 
aaid  claimant. .  .claim. .  .a  lien  upon  aaid  above  deaeribed  premises  and  the 
appurtenaneea  thereto. 


State  of 

Oonnty  of. . 


being  duly  sworn  on  h oath  depoaea  and  aays  tiiat...he  is  the  (11) 

(4)  Insert  "repairs,  improvemento  or  boilding"  aa  case  may  be. 
(G)  Insert  terms  of  payment. 

(6)  Insert  "did  work,' '  or  "furniAed  materials"  or  botJi  as  case  may  be. 

(7)  Insert  "materials  were  fumiahed"  or  "work  was  done"  or  both  aa 

case  may  be. 

(8)  Insert  "repair,"  "improvement"  or  "erection"  as  ease  may  be. 

(9)  Insert  "materials"  or  "work"  or  both  aa  case  may  be. 

(10)  Insert  "materials"  or  "work"  or  both  as  case  may  be. 

(11)  Insert  "one  of  the,"  "agent  of  the"  or  "employe  of  the"  aa  eaaa 

may  be. 
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eliduuuit in  tha  foregoing  eUn  of 


Vm  lUBUoBed   (12) 

Asd  afflaat  further  a^s  thmt  all  of  the  mattora  and  thiitga  in  aaid  (oro- 
gatag  cUm  of  lien  alleged  are  true  aa  therein  aet  forth,  and  that  tlia  (13) 

in  iud  Btatonent  mentioned 

(W>    aaid 

at  tbo  timea  and  prices  in  said  rtatement  ■tat«d;  and  that  there  is  now  dne 

and  unpaid  to  aaid  claimant. .  .on  aceount  of  »aid 

tk*  aaid  •nm  of DoUan  and eenta. 


SBbanibad  and  awoni  to  before  me  thia d^  of 

A.D.  19.... 

C") 

(U)   If  an7  one  except  claimant  makee  oath  insert  "and  makes  thii  oath 
on  behalf  of  aaid  claimant.  *  - .  " 

(13)  Insert  "woik"  or  "materials"  or  both  aa  CMe  maj  be. 

(14)  Insert  "fnmished  to,"  "done  for"  or  "famished  to  and  done  for." 

(15)  This  claim  (or  lien  mnj  be  filed  at  snj'  time  aiter  itu  contract  is  made, 

not  exceeding  four  months  after  the  completion  of  the  contract  oi 
fnmishing  extra  work  or  materiaL 
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CHAPTER  XI 

PABTITIOK 

The  failure  of  practitioners  at  the  bar  to  reooguize, 
at  all  times,  the  boundary  line  between  a  proceeding  in 
law  and  one  in  equity  to  partition  land,  together  with  the 
indulgence  of  courts  towards  this  laxity,  renders  it  im- 
possible to  separate  all  the  cases  that  apply  solely  to 
statutory  partition  from  those  in  which  the  practice 
under  both  heads  has  been  uaited. 

The  question,  however,  is  to  what  extent  must  a  court 
of  law  be  governed  by  the  principles  of  equity  and  to 
what  extent  must  a  court  of  equity  be  governed  by  the 
statute.  Except  so  far  as  the  legislature  has,  from  time 
to  time,  relieved  the  nncertainty,  the  line  of  demarka- 
tiou  is  often  shadowy.  All  that  properly  belongs  in  a 
separate  chapter  in  equity  is  outside  the  scope  of  what 
is  here  treated. 

In  1827  a  statute  was  passed  providing  for  the  parti- 
tion of  lands.  It  was  entitled  "An  Act  for  the  speedy 
assignment  of  dower,  and  partition  of  real  estate." 
Section  2  of  the  first  act  (1819)  is  snbstantially  re- 
enacted  in  section  16  of  the  Act  of  1827.  In  the  revision 
of  the  Statutes  of  1845,  the  provisions,  in  reference  to 
partition  and  dower,  are  in  separate  chapters.  In  the 
Revised  Statutes  of  1874  (chap.  106,  p.  749)  the  same 
division  is  continued. 

The  difference  between  partition,  under  the  statute 
and  partition  in  chancery  is,  in  Louvalle  et  nx.  v.  Menard 
et  al.,  1  Gil,  39,  stated  as  follows  i 
132 
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"In  this  proceeding,  the  defendants  are  not,  as  in  snitg 
in  equity,  required  to  make  discovery,  or  even  to  answer 
the  petition  nnder  oath ;  and  the  testimony  is  not  neces- 
sarily taken  by  depositions,  but  may  be  introduced  viva 
voce.  The  court  is  to  act  on  the  legal  estates,  and  not  on 
the  equities  of  the  parties.  Its  only  duty  is  to  ascertain 
their  respective  legal  interests  in  the  premises,  and 
direct  a  division  among  them  accordingly.  All  questions 
eoncerning  the  rents  and  profits,  and  repairs  and  im- 
provements, are  to  be  determined  by  some  other  appro- 
priate remedy." 

In  the  following  particulars,  the  statutory  proceeding 
differs  from  the  chancery :  The  petition  must  be  verified 
b^  affidavit ;  *  in  the  construction  of  the  pleadings,  the 
mles  of  law  rather  than  the  rules  of  equity  govern ;  * 
dover  and  homestead  cannot  be  sold,  under  the  statute, 
withoat  the  consent  in  writing  of  the  person  to  be 
affected  thereby;'  final  judgment  vests  the  legal  title 
to  the  portion  assigned  in  the  respective  owners,  with- 
oat the  exchange  of  deeds ;  *  jurisdiction  of  minors  can 
be  obtained  by  service  on  their  guardian,  named  in  the 
petition ; '  the  commissioners  appointed  to  make  the  sale 
of  the  land  should  file  with  their  report  of  the  sale  a 
copy  of  the  advertisement  giving  notice  of  the  sale." 

1— Lkbadie  rt  ±1.  t.  Hewitt,  83  (Af.) :  Cntler  v.  Cutler,  1S8  HL  2S5 

m.  341  (Af.).  (Af.);    U&nhalt   t.   Hftrahal],   £53 

S-Onemip  t.  Sewell,  IS  lU.  63  III.  668  (H.  B.).     Bee  Sec.  32,  Oh. 

(B.  B.) ;  0ragoi7  t.  Oorer  et  ftL,  10  106,  B.  B.  Putitioii. 

HL  60S   (Af.);    HopkinB    et   aL   v.  4 — Street    y.    IfcConnen,    16    HI. 

Ifadler  «t  aL,  97  HI  402   (a  B.) ;  125;   HaseeU  v.  Bidgely,  40  HI.  107 

Speck  rt  iL  T.  Pnnman  Cv  Go.  et  (Af-)- 

■L,  121  HL  33  (Af.) ;  Hopkins  et  al.  5 — Nichols  t.  Mitchell,  70  IlL  268 

T.  Uedley,  M  IlL  509;   Peek  et  elL  (Af.).     Bee  Sec.  10,  Ch.  106,  B.  S. 

A^tdleei  y.   Woman 'a   Eoiiie  MiM.  1874,    which    aaye    that    defendantB 

Botittj,  293  HI.  337  (R.  B.).  shall  be  (erved  in  the  aatne  manner 

3 — Herritt   et   al.    v.   Henitt,   07  as  defendants  in  ehancetjr. 

ni   E43    (R.    B.) ;    WUeon   f.    IlL  6 — Hess  et  al.  v.  Voea  et  al.,  52 

Tnitt  and  Savings  Bank,  166  lU.  9  IlL  472  (Af.). 
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pabtition  statutb 

Section  1.  "When  land,  tenements  or  hereditaments 
are  held  in  joint  tenancy,  tenancy  in  common  or  copar- 
cenary, whether  such  right  or  title  is  derived  hy  pur- 
chase, devise  or  descent,  or  whether  any  or  all  of  the 
claimants  are  minors  or  of  full  age,  any  one  or  more  of 
the  persons  interested  therein  may  compel  a  partition 
thereof  by  bill  in  chancery  as  heretofore,  or  by  petition 
in  the  circuit  court  of  the  proper  county." 

In  Barr  v.  Barr,  273  HI.  621  (E.  R.),  one  joint  tenant 
filed  a  bill  for  partition  against  another  joint  tenant. 
The  bill  was  dismissed.  It  was  contended  that  section 
1  of  the  Partition  Act  was  in  conflict  with  section  5  of  the 
Conveyance  Act.  The  court  in  reversing  the  lower  court 
says:  "The  right  to  partition,  conceding  that  it  destroys 
the  right  of  survivorship  in  an  estate  in  joint  tenancy, 
is  not  altogether  inconsistent  with  the  right  to  create 
an  estate  in  joint  tenancy,  as  insisted  by  appellee.  Joint 
tenants  could  change  an  estate  in  joint  tenancy  to  a  ten- 
ancy in  common  or  to  one  in  severalty  before  either  of 
said  sections  were  passed, — i.  e.,  at  common  law.  There- 
fore it  is  not  a  sufficient  objection  to  a  partition  of  such 
an  estate  that  it  destroys  the  right  of  survivorship." 

There  is  nothing  to  show  that  this  was  a  petition  under 
the  statute,  though  the  statute  is  applied. 

Examine  Mechling  PI.  in  Error  v.  Meyers  et  al.,  284- 
484  (Af.)  where  section  1  is  construed  and  it  is  held  that 
partition  may  be  denied. 

PABTIES  IK  PABTITIGN' 

In  Smith  v.  Higgins  et  al.,  152  HI.  159,  it  was  held 
that  before  a  distribution  in  a  partition  case  can  be  made 
jnldgment  creditors  of  parties  to  the  suit  should  be 
brought  before  the  court.    This  was  a  chancery  case. 

In  Loomis  v.  Riley,  24  HI.  307  (R.  R.).    From  the 
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opinion  of  the  court  it  does  not  appear  whether  this  was 
a  chancery  proceeding  or  a  proceeding  under  the  statute. 
It  was  urged  that  a  mortgagee  was  not  a  necessary  party 
to  a  partition  suit. 

The  court  says:  "Our  statute  regulating  partitions 
requires  that  the  petition  shall  particularly  describe  the' 
premises,  and  set  forth  and  make  exhibits  of  the  rights 
and  titles  of  all  parties,  interested  therein,  so  far  as 
known,  etc 

"The  3rd  section  requires  all  persons  having  such  an 
iDterest  to  be  made  parties  to  the  proceeding. 

"The  statute  is  certainly  comprehensive  enough  to 
embrace  a  mortgagee  within  the  rights  and  interest  re- 
qnired  to  be  made  parties." 

In  Mansfield  v.  Wallace,  217  10.  622,  persons  holding 
mortgages  were  omitted  from  the  bill.  On  bill  filed  to 
set  aside  the  sale  made  under  a  decree  rendered,  the 
court  says:  Section  6  says  that  "every  person  having 
any  interest  who  is  not  a  petitioner  shall  be  made  a  de- 
fendant" Section  15  says  that  "the  court  shall  as- 
certain and  declare  the  rights  of  the  parties."  In  this 
case  the  master's  sale  was  set  aside. 

VEBTmO    TITLB    UNDBB   BTATUTB    OF    1861 

The  fact  that  a  court  of  equity  oonld  not  vest  title  in 
the  parties,  by  decree,  led  to  the  enacting  of  a  statute ' 
in  1861  giving  a  court  of  equity  power  "to  vest  titles  by 
their  decrees  in  the  parties  to  whom  partition  of  the 
premises  are  assigned"  and  to  determine  conflicting 
titles,  remove  cloads  and  apportion  incumbrances  among 
the  parties.  In  1874  a  like  power  was  ^ven  to  courts 
when  acting  imder  the  statute,*  notwithstanding  the  su- 
preme court  had  held  that  a  judgment  on  the  law  side 


I  lAwa  1861,  paga  181,         0 — B«Tiwd  itatutaa  of  1874,  page 
CbKp- 104,  Bee.  39  B.  a  1874.  7S3. 
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of  the  coart  declaring  the  rights  and  interests  of  the 
parties,  plaintiff  and  defendant  in  the  petition,  would 
vest  the  title  without  the  intervention  of  deeds  of  con- 
veyance." 

Section  39  Ch.  106  Partition."  For  the  reason  that, 
as  said  in  Wadams  v.  Gay,  73  111.  413,  "a  partition  of 
an  estate  in  a  court  of  chancery  {quoted  from  page  429) 
is  not  finally  completed  until  mutual  conveyances  are 
executed  of  the  allotments  made  to  the  several  parties," 
the  statute  of  1861,  giving  a  court  of  equity  power  to 
"vest  titles  by  their  decrees  in  the  parties  to  whom  par- 
tition of  the  premises  are  assigned,"  was  enacted. 

DIBBOT  AND  OOIiLATEEAL  ATTAOK 


When  the  same  result  will  follow,  on  review,  the  dis- 
tinction between  proceedings  in  chancery  and  under  the 
statute  will  be  disregarded."' 

When  a  judgment  or  decree  in  partition  is  assailed 
collaterally,  it  will  be  considered,  a  proceeding  under  the 


10— Street  T.  HoGonnell,  16  QL 
12S  (B.  B.) ;  Hanett  t.  Bidsel^,  49 
ni.  195  (M.). 

11— Oage  T.  Liglitbun]  et  al.,  93 
ni.  218  (Af.);  Oage  et  ai.  v.  Beid 
et  ai.,  104  HI.  509  (B.  B.) ;  Qftge  t. 
Binell  et  aL,  110  lU.  298  (Af.) ; 
Mott  et  &1.  V.  Danville  Beminuj  et 
al.,  129  HI.  403  (B.  B.);  DanvUIe 
Seminarr  T.  Mott,  136  lU.  889 
(Af.) ;  Tninar  t.  Greenougli,  145 
111.  643  (Af.);  MarshaU  v.  MarghaH, 
252  111.  568  (B.  B.). 

The  juriadictdon  of  eqnitr  to  de- 
aree  partition  is  in  no  waj  contin- 
gent, on  the  partiea  being  nuable  to 
agree  ae  to  a  division  of  the  land. 
Tt^uot  V.  Oieenough,  145  HI.  543 
(Af.). 

Thougb  not  approved,  it  ig  not  er- 
ror to  proHonte  to  decree  a  parti- 


tion of  land,  before  the  estate  of 
the  ancestor  is  eettled.  Labadle  et 
al.  7.  Hewitt,  85  DL  341  (Af.) ;  Sot- 
ton  V.  Bead,  176  IlL  69  <Af.); 
Waehter  v.  Doerr,  SIO  SL  842  (B. 
R.).  BeTersed  beeauH  of  an  eiro- 
neonn  allowance  of  an  attomej'  or 
solicitor 'a  fee,  and  the  absmoe  of 
neee8sai7  partiea.  Hall  t.  Oabbert, 
213  lU.  208  (Af.). 

Bill  in  equity  to  impeach  a  decree 
for  fraud.  On  eoUatoral  attack  the 
piesomption  will  be  indulged,  until 
rebutted,  that  those  named  as  par- 
ties are  an  known  to  the  patitioner. 
Thornton  et  aL  t.  Hnatit  et  aL,  tl 
m.  199  (B.  B.  et  al.). 

11a— Eeater  t.  Stark  et  al.,  19  ni. 
328  (B.  B.)  ;  Daris  t.  HaU  et  aL,  92 
m  85  (B.  A  Af.). 
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statute  or  in  chancery,  as  will  best  support  the  jurisdic- 
tion of  the  lower  eonrt.'^ 

aSFOBI    OF   SAJJE 

Partition  sale  may  be  reported  in  vacation,  and,  if  no 
exceptions  are  filed  within  20  days,  the  jndge  of  the  oonrt 
can  fqiprove  the  sale  in  vacation.  Sections  29  and  30  as 
finaUy  amended  in  1901,  p.  261. 

In  a  collateral  proceeding  (ejectment)  it  is  held  that 
a  guardian's  sale  that  has  not  been  confirmed  by  de- 
cree of  eoqrt  confers  no  title  upon  the  purchaser. ^^  A 
sale  made  by  a  mfister  in  chancery  though  not  reported 
and  confirmed,  is  not  void  when  attacked  (ejectment) 
collaterally." 

Tibbs  et  al.  v.  Allen,  29  111.  535  (B.  B.),  was  reversed 
becanse  the  report  of  sale  did  not  show  what  notice  of 
the  sale  had  been  given.  In  Ayers  v.  Baumgarten,  15 
LL  444,  a  guardian's  report  of  sale  was  confirmed  as 
against  objection  that  the  time  and  place  of  the  sale 
were  not  generally  known  and  that  the  property  sold 
for  less  than  it  was  worth. 

In  Hess  et  al.  v.  Voss  et  at.,  52  IlL  472,  the  court  in- 
timates that  the  same  notice  is  not  required  when  the 
partition  is  in  equity,  as  when  it  is  in  law.  The  subject 
is  treated  as  follows : 

"It  is  urged  that  the  court  erred  in  approving  the 
sale  made  by  the  master,  for  want  of  proof  of  proper 
notice  of  the  sale.  In  this  ease  the  master  reported  that 
he  had  given  the  required  notice,  and  furnished  a  copy 

12— NUlMli    V.    Uitchell,    70    IlL  (B.);    MniKrBTe  et  aL   t.    Couover, 

£58  (Af.).  85  111.  374  (B.  B.) ;  DbtIm  t.  Gibbs 

13— Totuis  et  ftL  V.  Keogli,  11  ni.  et  aL,   174  IlL  872   (B.).     BUI  in 

CU  <B.  B);  BawUngt  ▼.  B^ej  et  oqaitj  master's  Bale. 

aL,  15  m  178  (B.  B.);   Oiapiii  T.  14— Millei  et  al.  t.  MeUannt  et 

CartMina  at  aL,  IS  m.  487  (.At.);  aL,  104  HL  421  (Af.). 
Toimg  et  aL  T.  Cowling,  16  HI.  481 
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with  his  report,  which  appears  to  conform  to  the  decree. 
In  Tibbs  V.  Allen,  29  III.  535,  it  was  said  that  the  com- 
missioners  should  have  filed  a  copy  of  the  notice,  with 
an  affidavit  that  it  was  posted,  or  if  printed,  a  copy,  with 
a  certificate  of  the  purchaser.  That  case,  it  will  he  re- 
membered, was  a  proceeding  under  the  statute,  and  the 
decree  was  executed  by  the  commissioners  appointed  by 
the  court,  while  in  this  case  the  proceeding  was  i»  chan- 
cery, and  the  decree  was  executed  by  the  master,  one  of 
the  officers  of  the  court,  and  no  reason  is  perceived  why 
a  different  rale  should  govern  in  this,  than  ordinary 
cases  in  chancery.  A  decree  would  not  ordinarily  -be 
reversed  because  the  record  did  not  show  the  notice,  with 
an  affidavit  or  publisher's  certificate.  "We  do  not  think 
that  this  was  error  requiring  a  reversal." 

Necessary  that  sale  be  reported  and  approved,  in  order 
to  vest  title  in  the  purchaser. 

Sale  under  decree  is  not  complete  until  it  has  been 
confirmed  by  the  chancellor.  Till  then  the  sale  and  pur- 
chase is  left  m  fieri}^ 

PABTITION  SUBJECT  TO  TTNBXPIRED  LIFE  ESTATE 

A  petition  under  the  statute  by  one  remainder  man 
against  a  co-remainder  man  for  a  sale  of  the  whole  prem- 
ises subject  to  the  unexpired  life  estate. 

The  court  against  the  objection  of  the  owner  of  the 
life  estate  decreed  a  partition.  The  commissioners  re- 
ported that  partition  could  not  be  made.  A  decree  of 
sale  was  made.  With  reference  to  this  decree  the  su- 
preme court  observes:  "This  order  was  a  natural  and 
legal  sequence  of  the  decision  of  this  court.  The  owner 
of  the  life  estate  cannot  be  injured  by  a  sale,  nor  can 

16— Hart  v.  Bureh,  130  lU.  426; 
Dftviea,  Defendant  T.  QibbB  et  mL, 
IM  UL  878  (B.  E.), 
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the  tenants  in  common.    Either  of  them  may  become  the 
pmrchaaer  and  bo  may  the  tenant  for  life."  " 

In  Brake  v.   Merkle  et  al.,  153  Dl.  318  (E.  E.),  the 
qaestion  presented  was  whether  remaindermen  in  fee, 
pending  an  unexpired  life  estate,  were  entitled  to  a  de- 
cree of  partition.  Here  in  the  opinion  are  oommingled  the 
equity  and   statutory  powers  of  the  conrt.    First  the 
court  says  that  "a  bill  in  chancery"  is  "brought"  "for 
partition.'*     Next  it  is  said  "the  question,"  "was  oare- 
fully  considered  by  the  court  in  Scoville  r.  HiUiarl,  48 
HI.  453^  and  it  was  there  held  that  under  our  statute 
8uoh  smt  for  partition  may  be  maintained.    "The  Hart- 
mann  Case,  59  HI.  103,  ie  differentiated  from  the  one  then 
onder  discussion,  by  saying  that  partition  was  there 
denied  because  the  rights  and  interests  of  minors  were 
involved  and  "a  superintendence  over  the  estates  of 
infants  constitutes  a  branch  of  the  general  jurisdiction 
of  courts  of  chancery." 

In  referring  to  Jat^son  v.  Jackson,  144  lU.  274,  it  is 
said  it  "was  a  bill  brought  to  review  a  decree  in  parti- 
tion," but  "the  right  of  the  tenants  in  common  of  the 
reversion  to  a  partition,  as  among  themselves,  during 
the  pendency  of  the  life  estate,  was  not  called  in  ques- 
tion." 

As  a  warrant  for  holding  that  "remaindermen,  pend- 
ing a  life  estate,  are  entitled  to  a  decree  of  partition." 
Hill  V.  Beno,  112  HI.  154,  is  cited,  where  in  "it  was  held 
that  where  a  case  is  fairly  brought  withui  the  law  au- 
thorizing a  partition,  the  right  of  partition  is  impera- 
tive, and  absolutely  binding  upon  courts  of  equity,  and 
that  they  are  not  clothed  with  such  discretion  that,  under 
a  given  state  of  facts,  they  may  grant  relief  or  refuse  it 
and  yet  conmut  no  error." 

10— SeoTOk    et    iL    T.    EUUftrd  (B.   B.).     Partitton:    TMo    Mtoto 

at  kL,  4S  DL  453  B.  B.    This  eue  poidlBg.    Deadnuui  et  al.  v.  Taati* 

appMua  agkin  In  SS  HL  440.  et  aL,  830  ID.  84S  (Al.). 
.  Drake,  S«S  SL  lU 
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In  conclusion,  it  is  said  that  the  court  erred  in  hold- 
ing that  the  complainant  was  not  "entitled  to  parti- 
tion,— ^until  after  the  termination  of  the  life  estate  of 
her  father."  And  "if  the  complainants  father  consents 
thereto  in  the  manner  provided  by  the  statute,  his  life 
estate  and  his  estate  of  homestead  may  be  sold,  and  its 
equivalent  in  cash  paid  to  him,  but  if  he  does  not  so  con- 
sent the  sale  will  have  to  be  made  subject  to  his  life 
estate,  his  estate  of  homestead,  if  It  be  found  that  be  has 
sucl'.  an  estate,  being  first  set  ofF  to  him  as  provided  by 
statute." 

There  are,  however,  exceptions  to  the  rule  that  a  par- 
tition will  be  decreed  pending  an  unexpired  life  estate. 

For  instances  in  which  a  court  of  equity  has  refused  to 
award  a  decree  of  partition  between  tenants  in  common, 
in  consequence  of  a  contract  entered  into  by  the  parties 
with  reference  to  the  use  of  the  land  sought  to  be  divided 
prior  to  the  filing  of  the  bill,  see  Martin  et  al.  v.  Martin, 
170  HI.  639;  and  Ingraham  et  aL  v.  Mariner,  194  111.  269. 

For  instances  where  a  court  of  equity  has  refused  to 
award  a  partition  to  devisees  pending  an  unexpired  life 
estate  in  one  of  the  devisees  see  EudeU  v.  "Wren  et  aL,  208 
HI.  508;  and  Dee  v.  Dee  et  al.,  212  HI.  338.  In  these  last 
two  cases  the  main  reason  assigned  for  refusing  a  decree 
of  partition  was  that,  by  the  terma  of  the  respective 
wills,  it  would  be  uncertain,  until  after  the  expiration  of 
the  life  estate,  just  what  parties  would  have  a  right  to 
claim  a  partition  and  division  of  the  land. 

SBTTINQ  ASIDE  8AI.E  MADE  AFTER  THE  REPORT  OF  THE 
COMMISSIONERS   HAS  BEEN   FILED 

The  rule  in  reference  to  setting  aside  sales  made  under 
decree  of  partition  is  thus  stated  in  Ross  v.  Mead  et  al., 
5  Gil.  171.  "It  is  only  upon  the  ground  of  fraud,  or  that 
someone  may  have  been  prejudiced  by  a  sale  of  real 
estate  en  masse,  that  the  sale  will  be  set  aside  in  equity. 
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because  the  property  was  not  sold  in  separate  parcels, — 
and  as  there  is  no  complaint  or  pretence  of  anything 
of  the  kind  in  this  case,  the  circnit  conrt  properly  refuse 
to  set  aside  the  sale." 

Objections,  to  reports  of  sale  that  might  have  been 
interposed  in  the  circuit  court  cannot  be  raised  on  re- 
view.*' 

It  is  the  duty  of  the  master  to  offer  the  land  for  sale 
in  separate  parcels  if  the  same  is  susceptible  of  division. 
But  if  this  is  omitted,  an  objection  that  thereby  the  land 
was  sold  for  an  inadequate  price,  will  not  be  sustained 
onless  proof  is  offered  Bustainiug  the  objections,  and 
this  too  when  the  rights  of  minors  are  involved.*^ 

In  Ayers  v.  Baumgarten,  15  IlL  444  (B.  B.),  in  revers- 
ing a  decree  of  the  circuit  court  with  directions  to  con- 
firm a  guardian's  report  of  sale  the  supreme  court 
observes : 

"The  sale  having  been  made  in  good  faith,  and  the 
terms  of  the  order  having  been  complied  with,  the  pur- 
chaser is  entitled  to  hold  the  property,  unless  the  in- 
adequacy of  the  price  requires  that  the  sale  be  set  aside. 
The  E^Iish  practice  is  to  open  the  biddings  at  a  mas- 
ter's sale  before  conformation  of  the  report,  on  the  offer 
of  a  reasonable  advance  upon  the  sum  bid  at  the  sale, 
and  the  payment  of  the  expense  of  the  purchaser;  and 
the  party  applying  to  have  the  biddings  opened  is  re- 
quired to  deposit  the  amount  of  such  advance  and  ex- 
penses. •  •  •  But  this  practice  of  the  English 
courts,  in  opening  bids  has  not  been  adopted  in  this  coun- 
try. •  •  •  Even  if  the  English  practice  prevailed 
here,  this  case  would  not  fall  within  it.  No  money  was 
brought  into  court;  nor  was  any  binding  offer  of  an  ad- 
vance upon  the  price.    There  was  therefore,  no  certain 

17— MeCrMikra  t.  DroU  at  «!.,  108         18— Bowen  *.  Bowen,  86S  lU.  628 
DL  430  (Af.) ;  W*id  et  al.  v.  Wud      (Af.). 
ct  sL,  174  DL  438  (Al). 
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assurance  that  the  property  would  bring  any  more  on  a 
re-sale.  As  a  general  principle,  mere  inadequacy  of 
price  is  not  a  aufficient  cause  for  setting  a  sale  aside." 

In  Coffey  v.  Coffey,  16  HI.  141  (Af.),  a  report  of 
sale  in  a  partition  cause  was  set  aside.  A  successful 
bidder  at  the  sale  had  made  use  of  language  depreciat- 
ing the  value  of  the  land.  After  citing  the  15  lU.  Ayers 
case  the  court  observes;  it  is  *'the  power,  right  and 
duty  of  the  court  to  supervise,  protect  and  preserve  the 
parties  from  all  fraud,  unfairness  and  impoBition"~- 
rule  adopted. 

Error  to  set  aside  a  sale  in  partition  for  mere  in- 
adequacy of  price.  Comstock  et  aL  v.  Purple  et  aL,  49 
m.  158  (E.) ;  Duncan  et  al.  v.  Sandets  et  al.,  50  111.  475 
(it.  E.) ;  Heherer  v.  Heberer  et  al.,  67  HI.  253  (E.  E.). 

In  defining  what  is  meant  by  "inadequacy  of  price," 
the  court  in  Booker  v.  Anderson,  35  BL  66,  page  87,  says : 
(Price  given  $11.25;  witnesses  say  land  worth  $12-^15). 

"This  does  not  show  a  sacrifice  of  the  property,  re- 
quiring the  interposition  of  a  court  of  equity.  It  is  not 
probable  that  it  is  a  greater  difference  than  osnally  oc- 
curs on  a  forced  sale  of  such  property.  And  unless  there 
has  been  such  sacrifice  as  amounts  to  fraud,  equity  will 
not  relieve." 

In  refusing  to  confirm  a  sale  the  court  says;  "It  is 
much  the  better  practice  of  the  chancellor,  in  order- 
ing sales  of  property,  to  fix  the  time  and  manner  in 
which  notice  shall  be  given,  together  with, the  terms  and 
conditions  of  the  sale."  Sowards  v.  Pritchett,  37  HI.' 
517  (Af.). 

in  Comstock  et  al.  v.  Purple  et  al.  49  HI.  158  (K.), 
the  court  says:  "Admitting  the  land  sold  for  an 
inadequate  price,  the  doctrine  of  this  court  is,  that,  of 
itself,  is  not  sufficient  unless  it  should  be  so  grossly  in- 
adequate as  to  establish  fraud." 

In  Quigley  v.  Breckenridge,  180  111.  627  (R.  E.),  one 
of  the  defendants  in  a  partition  oaae  filed  exceptions  to 
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the  report  of  sale,  the  purchaser  filed  an  answer  deny- 
ing the  truth  of  the  matters  set  up  in  the  exceptions. 
The  eircnit  court  sustained  the  exceptions  to  the  report ; 
and  the  purchaser  at  the  sale  appealed.  The  supreme 
court  in  reversing  says:  there  was  direct  contradiction, 
between  the  purchaser  and  one  who  claimed  he  would 
have  been  a  purchaser  at  a  higher  figure  than  the  one 
accepted,  and  no  money  was  brought  into  court  or  assur- 
ance given  that  on  a  re-sale  more  would  be  obtaineH. 

Error  to  set  aside  sale  without  notifying  purchaser. 
Schnlz  V.  Hasse,  227  III.  156  (Af.). 

In  Osmond  v.  Evans,  269  111.  278  (Af.).  Partition 
sale.  Beport  of  sale  confirmed.  On  appeal,  court  in 
affirming  says:  "No  money  bronght  into  court  or  bond 
given  to  guard  against  loss  at  a  re-sale." 

PABTTTION — ATTOBNEY   PEES 

In  all  proceedings  for  the  partition  of  real  estate, 
when  the  rights  and  interests  of  all  the  parties  are  prop- 
erly set  forth  in  the  petition  or  bill,  the  court  shall  ap- 
portion the  costs,  including  a  reasonable  solicitor's  fee, 
among  the  parties  in  interest  in  the  suit,  so  that  each 
party  shall  pay  his  or  her  equitable  portion  thereof,  un- 
less the  defendants,  or  some  one  of  them,  shall  interpose 
a  good  and  substantial  defense  to  said  bUl  or  petition. 
In  such  case  the  party  or  parties  making  such  substantial ' 
defense  shall  recover  their  costs  against  the  complaioant, 
according  to  equity. 

Session  Laws  1869,  page  368. 

Session  Laws  1889,  page  214. 

Section  40,  Chap.  106,  Revised  Statutes  1874. 

The  conditions  under  which  an  allowance  for  solic- 
itor's fee  may  be  obtained  are:  The  snit  must  be  an 
amicable  one,  the  rights  of  all  the  parties  must  be  so 
set  out  in  the  bill  or  petition  as  to  render  it  unnecessary 
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for  the  defendfint  to  employ  connsel  to  protect  his  or  her 
rights."* 

The  fee  allowed  must  be  what  is  usual,  reasonable  and 
what  is  customaty  where  contracts  have  been  made  with 
persons  competent  to  contract.^ 

On  review  the  order  allowing  a  solicitor's  fee  must 
be  supported  by  evidence  preserved  according  to  the 
rules  of  chancery  practice.*' 

In  McMullen  et  al.  v.  Reynolds,  209  lU.  504  (B.  R.), 
where  six  attorneys  testified  they  were  engaged  in  the 
active  practice  of  law  in  the  County  of  Coot,  and 
that  they  were  acquainted  with  the  usual  and  customary 
fees  of  solicitors  in  partition  suits  in  said  county,  and 
that  $5,000  was  a  reasonable  solicitor's  fee  in  said  case, 
and  four  attorneys  called  by  the  defendants  testified 
that  the  customary  charge  would  be  $200  to  $350,  the 
court  submitted  that  question  to  a  committee  of  unsworn 
attorneys  selected  and  called  upon  his  own  motion,  who 
after  retiring  and  considering  the  question  reported  that 
$2,000  would  be  a  reasonable  fee,  which  sum  was  adopted 
by  the  court  and  a  decree  entered. 


19 — BUlgour  et  ai,  v.  Cr&irford 
«t  ux.,  Gl  m  24B  (B.  S.) :  Walker 
V.  Tick,  l&B  HI.  32G  (B.  B.) ;  Btol- 
laid  V.  Nycmn,  240  DL  472  (B.  B.) ; 
Btrenger  v.  Sdwuda,  TO  DL  631  (B. 
B.) ;  Watcher  t.  Doerr,  210  la  247 
(E.E.). 

20 — B^uoldB  et  al  v,  UeUillan, 
63  DL  40  (B.  B.) ;  LUI^  et  aL  t. 
8baw  et  aL,  50  lU.  72  (B.  B.); 
HartweU  t.  De  Vault,  150  lU.  325 
(R.  R.) ;  OoodwiUie  et  bL  t.  MUU- 
manii,  66  DL  S23  (B.  B,);  Joeat  t. 
Adel,  209  DL  432  (B.  B.) ;  UeUnl- 
len  et  al.  v.  BeTOoldB,  209  IlL  504 
(B.  B.) ;  HjueB  v,  Jeuningi,  262  BL 
268  (B.  B.). 

21— Ooodvillie  et  aL  V.  Millimann, 
56  IIL  523    (order  .taxing  a  solid- 


tor's  fee  reTereed.)  Metlieiv  v. 
Bohn,  164  DL  49S  (B.  B.). 

StoTti  T.  Battiger,  247  DL  «M, 
about  attorney's  fee. 

See  Clieiie;r  ▼■  Bieks,  168  DL  633. 
An  attoraey  who  is  intereited  oan- 
not  have  allowed  an  attomej  fee. 

See  attorney  fee  11200  not  al- 
lowed. Mansfldd  v.  Wallace,  217 
m.  810. 

McMullen  et  al.  t.  BoTnolds,  200 
DL  504  (B.  B.) ;  Jonee  v.  Tonng 
et  aL,  228,  374  (Af.);  Then  euaa 
are  cited  in  Hjnes  t.  Jennings,  262 
HL  268  A.  ft  B.  Wliere  the  circuin- 
stancBB  are  stated  tJiat  most  eadat 
to  warrant  charging  a  BOlieitor'a 
fee  against  all  parties. 
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The  supreme  eoart  in  reversing  says:  (Citing  Good- 
willie  V.  MiHimann,  56  HI.  523;  Albright  v.  Smith,  68 
m.  181;  Spring  V.  Collector  of  the  City  of  Olney,  78  Dl. 
101;  Metheny  v.  Bohn,  164  III.  495).  "The  action  of  the 
oonrt  in  calling  before  it  said  committee  and  in  snb- 
mitting  to  the  committee  for  decision  a  matter  which 
it  alone  had  power  to  determine  apon  sworn  testimony, 
and  basing  its  decree  thereon,  was  reversible  error." 
It  was  also  held  error  to  "enter  judgment  and  order 
execution  for  the  solicitor's  fee  in  favor  of  the  solicitor 
instead  of  the  complainant" 

rwrmos  rm  paititioh 

State  of  minoia  1  Oonrt 

0oimt7  of J   "■  T«imA.D.lB 

To  tlH  Hcmorable  Judge  of  the  nid  court 

ToDi  petitioiierB  (here  give  foil  name  of  all  irko  join  in  Om  patitlu)) 
wpeetfnlly  lepreeent  onto  your  Honor  tliat  tto  foIlowiDg  deacribed 
pcemiMe,  to- wit:  (here  Kt  oat  in  full  a  deeeiiptioii  of  the  premiflee)  an 
keld  in  (joint  tenancy,  tenancy  in  common  or  eo-pareenftff,  U  maj  be  the 
fact)  "bj  TOOT  petiHonere  togetliei  with  (here  ineert  the  names  of  all  others 
interested,  to  be  made  defendants  to  the  petitioD). 

Tour  petitioners  and  the  said  defendants  derive  title  to  tLe  latd  pren- 
iaes  by  (set  out  in  detail  "by  purehsee,"  "dense"  or  "deseent")  from 
(John  Doe). 

Hint  aQ  of  said  daimants  are  of  fall  age  except  (give  foil  names) 
vho  are  minors;  that  yonr  petitioners  and  said  defendants  are  all  tiie 
penone  entitled  to  said  premises  in  posseesion,  lemoindar,  leversion  or 
otherwise,  ineloding  "tenants  for  years,"  "for  life,"  or  "in  dowet." 

That  one  (Biehnrd  Boe)  deceased,  iriiose  heirs  at  law  are  unknown  to 
year  petitionen,  appears  at  one  time  to  have  had  some  interest  in  the  said 
pionises,  the  shnre  or  qaantity  of  said  interest  is  unknown  to  yoor 
petitJonera.    Said  unknown  heirs  are  made  parties  defendant  to  this  petition. 

Yoor  petitionen  pray  for  a  division  and  partition  of  the  said  premises 
according  to  tJie  Teq»eetiTe  rights  of  the  parties  interested  therein,  or  tiint 
if  a  dirision  and  partition  of  the  same  eannot  be  made  without  manifest 
piejiidiee  to  the  owners,  a  sale  thereof  shall  be  made,  as  provided  by 
statute  and  the  proceeds  divided  according  to  the  respective  rights  of  the 
parties;  that  a  guardian  AD  LITEM  be  appointed  for  said  minors. 

Toor  petitioners  further  pray  that  a  writ  of  eammons  may  issue  ag^nst 
and  defendants  retomable  at  the  next  term  of  this  court. 

J.  D.,  Attorney  for  Petitioners.  A.  B. 

8.  P.— 10 
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state  of  niinoia,  ) 
Coun^  of J    ^^■ 

A.  B.  being  first  dul;  sworo  on  hia  oatb  bajh  That  he  is  oiia  of  tiie 
petitionerB  to  the  above  and  foregoing  petition,  that  he  haa  read  the  wd 
petition  and  knows  the  contents  thereof;  that  the  matters  and  thing! 
therein  stated  are  true  in  aubstance  and  in  fact. 

Subscribed  and  sworn  to  before  me 
this day  of A.  D.  Id... 

A  draft  prepared  by  connsel,  embodying  the  findings  of 
the  court,  the  adjudications  of  the  court  upon  the  rights 
of  the  parties,  and  the  appointment  of  commissioners 
with  directions  as  to  their  duties,  should  follow  the  ap- 
proved form  under  the  chancery  practice. 

state  of  minoia^l^  Oirenit  Oonrt 
Oonn^  I 

■*■  ]  Partition 

^  r  Under  the  fltrtnte. 

State  <a  nUiit^  I 
County  J  "«■ 

Z  do  solemnly  swear  that  I  will  fairly  and  impartlBlly  make  partition 
of  the  premises  mentioned  in  the  decree  rendered  by  the  court  in  tiie  above 

entitled  eanse  on ,  according  to  the  ri^ts  and  Interests  of  the 

parties,  as  declared  therein  bj  the  decree  of  the  court,  if  the  same  can  be 
done  conristently  with  the  interests  of  the  partiea;  or  if  M»  samo  can  not 
be  so  divided  without  manifest  prejudice  to  the  parties  In  interest,  that  I 
will  fairly  and  impartially  appraise  the  valne  at  each  p!ee«  or  parcel  of 
the  premises  sought  to  be  divided,  and  a  true  mport  make  to  the  eoort, 
so  help  me  Ood. 

Sobscribed  and  sworn  to  before  me 
this day  of 


To  the  Honorable  Judges  of  said  Gonrt: 

In  pursuance  of  a  judgment  rendered  in  the  above  entitled  cause,  on 

,  It...,  we,  the  commissifmerB  therein  named,  respectfully 

report  to  the  court,  that  after  each  of  ds  having  taken  and  subscribed  an 
oath  fairly  and  impartially  to  make  partition  of  the  premises  mentionsd  in 
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Mid  dMree,  Mcordiag  to  tite  ligbts  and  intereata  of  the  pftrtiee  u  declared 
thereiB  bj  tlie  dMrtw  of  eonrt,  if  the  eaine  could  be  done  conauteDttj  with 
the  int«Teat  of  the  partiea;  or,  if  the  ume  unJd  not  be  eo  dirtded  without 
nutnifest  prejudice  to  the  parties  in  interest,  that  we  would  fabl^  and 
iidp«rtiall7  appraiM  the  Tahie  of  each  piece  or  parcel  of  the  pmnises 
nught  to  be  Ml  divided,  and  a  troe  report  rooke  to  the  court  which  said 
etth  ia  hereto  attached  marked  Exhibit  A.;  we  went  upon  the  [ffemiaes 
deaeribed  in  aaid  decree,  to-wit: 

And  npon  examination  thereof,  we  determined  and  bo  report  to  the 
eovrt,  that  the  said  premiaea  and  each  piece  and  parcel  Uiereof,  are  not 
waeaptible  of  divlaion  without  manifeat  prejudice  to  the  parties  in  interest 
We  further  report  that  we  have  laiiij  and  impartially  appraised  the  vahid 
of  oaeh  piece  or  parcel  of  the  premisee  sought  to  be  diTided,  and  fixed  the 
imtue  of  each  piece  or  parcel  separately,  aa  follows,  to-wit: 

We  ^(praised  the at 

We  appraiaed  the at 

We  appraised  tbe at 

We  appraised  the at 

We  appraised  the at 

And  we  further  report  that  fbe  items  of  our  expense  attending  the 
eseention  of  said  decree  are  contained  in  a  bin  hereto  annexed  marked 
SAUdt  B.  and  made  part  of  this  report. 

AH  of  which  is  respeetfoDy  submitted. 

IN  WITNESS  WH.EKEOF,  we,  the  oommiaalonen,  have  set  oni  hands 

and  seals  to  this  our  report  Qiis day  of 

[8EAL1 

[8EAL1 

tSBALl 


State  of  minois,  ) 

Cmmj  \  "• 

Tenn,  A.  D.. . 


Clrenit  Oonrt. 


J.  D.        •  J 

And  now  on  this day  of ,  it  being  sttll  of 

the Term,  A.  D.  19,..,  of  the  CSreuIt  Oonrt  of 

Ooonty)  minois,  eome  the  Petitioners  by  their  attomeys  and  the  Defendants 
tf  their  attorney,  and  it  appearing  to  the  Court  that  the  commiMloneTs 
bcntofore  ^pointed  herein  by  tbe  Court  to  make  partition  of  Qie 
pmisea  hravlnafter  mentioned,  hare  made  report  tliat  the  same  are  so 
eJTwimstanccd  that  a  diTision  thereof  cannot  be  made  without  manifest 
preju^ea  to  the  parties  in  interest;  and  the  Court  haying  examined  the 
said  report  doth  find  that  said  commissioners  have,  In  all  respects,  pro- 
ceeded in  aeeordance  with  the  law  and  tbe  order  of  this  Court  heretofore 
■ade,  said  report  is  therefore  approved  and  eonflimed;  and  said  cause 
wiiag  on  further  to  be  heard  on  said  report  and  the  argument  of  counsel, 
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and  the  Court  being  taOj  odTiaed  in  tlie  pTemiaea,  dotb  order,  Mljadge, 
■nd  decree  that  the  «Lid  premisea,  to-vit;  (Here  set  out  the  pTamiaee), 
be  sold  at  pnUic  aoetton  to  the  highest  knd  beat  bidder  for  oaah,  provided 
the  bid  iip<ni  each  piece  or  pansel  duUl  equal  or  exeeed  ti^tiiirda  of  the 
valuation  put  npon  the  said  preniiaeB  hj  tlie  said  eonmuuionen. 

A.  B.  is  appointed  ciHmiiissiODeT  to  carrj  into  effect  this  Decree;  to 
offer  said  premises  for  sale  in  separate  tracts;  sad  then  to  offer  the 
entire  premisea  in  one  parcel  and  to  sell  said  premises  In  whiciiereT  waj 
win  bring  the  moot  monej.    8ud  sale  to  be  made 

The  coimniasioner  wiU  flnrt  give  public  notiea  of  aneh  sale,  stating  tlie 
time,  place,  and  terms  thereof,  lij  pablieatim  in  some  newspaper  printed 

and  published  in  said  Gonntf,  for  at  least weefca 

prior  to  aaid  sale,  and  bf  posting  written  or  printed  notices  thereof  in  not 
less  than  five  (S)  of  the  most  public  places  in  the  neighboihood  wiiere  said 
premises  are  situated;  and  upon  confirmation  of  the  report  of  sale  to 
sxecnte  deed  or  deeds  to  the  purchaser  or  purchasers  of  tiie  said  premises. 
The  commissioner  shall  bring  the  money  realized  from  the  sale  of  said 
premises  into  Court  to  be  distributed  to  parties  entitled  thereto  under  tlM 
order  and  direction  of  this  Court.  The  eomminioner  to  make  report  to 
tite Term  of  this  Court. 
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The  petition,  copy  of  the  ordinance,  report  of  oom- 
ddssioner,  required  by  statute  (B.  S.  1874,  p.  232,  Gh. 
2^  Seo.  119  and  120,  and  Sec.  37,  Act  of  1897,  Sess.  Laws, 
p.  114) '  to  be  filed,  assessment  roll,  statutory  notice, 
objections  of  property  owners,  in  the  natare  of  special 
pleas  at  law,  and  orders  of  court,  constitute  the  record 
pr<^>er.* 

Under  section  37,  of  the  Act  of  1897  (Sess.  Laws,  p. 
114)  there  is  a  provision  that  there  shall  he  filed,  with 
tiie  petition,  a  copy  of  ihe  ordinance,  certified  by  the 
clerk  nnder  the  corporate  seal,  a  copy  of  the  reoommen- 
dation  of  the  board,  and  the  estimated  cost,  as  approved 
by  tiie  hoard.  It  is  enough  if  these  documents  are  filed 
with,  or  attaciied  to  the  petition.  They  stand  in  the 
place  of  a  declaration  in  a  common  law  case. 

In  cases  where  the  statnte  requires  a  notice  to  be  pub- 
lished, and  a  certificate  of  publication  to  be  subscribed 
by  the  publisher  and  filed  in  the  cause,  though  the  notice 
is  part  of  the  record  proper,  the  certificate  is  not,  be- 
canse  oral  evidence  may  be  substituted,  and  when  the 
record  is  collaterally  assailed,  the  presumption  will  be 
that  any  defects  in  the  certificate  were  cured  by  oral 
proof. 

The  documents,  considered  on  direct  review  of  a  de- 

1— B.  a  1874,  p.  232  knd  BaMkm  Uuwdl  t.  GUmko,  Oity  of,  18S  UL 

Jmw  ia»7,  p.  111.  18  (B.  B.) ;  EnMtar  t.  Ohiugo,  187 

l~-LBBdborg  T.  Obieago,  dtj  of,  m.  21   (B.  B.) ;  Hnlings  at  aL  t. 

m  HL  STB  (R.  B.);  Toh  t.  Ohi-  Chiosgo,  Oitj  of,  198  m.  8B  (B. 

mts,OUj  df,  IH  m.  4!tQ  (B.  B.};  B.). 
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fault  confirmation  proceeding,  in  the  absence  of  a  bill 
of  exception,  afford  a  test  of  what  makes  np  the  record 
proper. 

The  rule  is  illustrated  by  the  following  default  cases 
in  which  the  record  has  been  reviewed: 

A  certificate  of  publication  was  not  signed  as  required 
by  the  statute  (B.  S.  1S74,  p.  723)  as  appeared  from  its 
face,  and  it  was  held  that  the  court  had  no  jurisdiction 
to  enter  judgment  of  confirmation.' 

It  was  contended  on  review  that  an  ordinance  could 
not  be  attacked  for  invalidity  because  there  was  no  bill 
of  exceptions  in  the  record.  The  attack  was  sustained 
on  the  ground  that  the  ordinance  was  a  part  of  the  record 
proper,  and  no  question  of  fact  was  raised  requiring  a 
bill  of  exceptions.* 

A  petition  recited  an  ordinance  and  a  report  of  the 
estimated  cost  made  by  persons  appointed  by  the  city 
council,  but  it  appeared  on  the  face  of  the  record,  that 
the  report  had  not  been  made  under  the  ordinance  re- 
cited in  the  petition." 

A  statutory  report  was  signed  by  only  two  of  the  three 
commissioners  appointed  by  the  city  council,  and  the 
court  says;  "The  judgment  of  confirmation  must  be 
reversed,  for  the  foundation  of  a  valid  judgment  is  a 
valid  ordinance  and  a  valid  report."' 

Again  a  point  made  and  sustained  for  reversal  was: 
That  only  two  of  the  persona  appointed  to  "estimate  the 
cost  of  the  improvement  acted  in  making  such  estimate 
and  reported  the  same  to  the  city  council."  There  could 
be  no  presumption  that  a  third  member  was  present.' 

On  a  writ  of  error  a  judgment  by  default,  confirming 

3 — Eearaef    et    aL    t,    Chicago,  6 — Moore  et  al.  v.  Hattoon,  City 

City  of,  163  IIL  293  (B.  E.).  of,  163  111.  932  (B.). 

4 — MeCbesnej  et  bL  v,  CSiicaga,  7 — Hinkle    v.    Mattoon,   City    of, 

aty  of,  151  in.  307  (B.  B.).  170  lU.  319   (A,  k  B.). 

5 — Clark  t.  Chicago,  Ci^  of,  155 
lU.  2S3  (B.  B.)- 
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a  special  assessment,  was  reversed  because  the  estimate 
of  costs  was  signed  by  two  members  only,  and  there  was 
no  evidence  that  the  other  member  took  any  part  in  mak- 
ing the  estimate.^ 

The  estimate  of  costs  of  an  improvement  was  not 
signed  by  the  original  three  commissioners  appointed, 
bat  one  new  man  was  substituted.  The  property  owner 
was  defaulted  and  a  confirmation  judgment  was  reversed 
□pen  a  writ  of  error  because  the  commissioners'  report 
was  a  part  of  the  record  proper,' 

An  ordinance  provided  for  a  "stone  curb"  to  be  firmly 
bedded  upon  "flat  stones"  not  otherwise  described. 
Property  owners  objected.  Ordinance  void  for  uncer- 
tainty, etc.  The  defendants  in  error  aBk  the  court  to 
presume,  as  there  was  no  bill  of  exceptions,  that  there 
was  evidence  heard  below  as  to  local  meaning  of  "fiat 
stones."  Court  says:  "This  is  a  statutory  proceeding, 
and  there  can  be  no  presumption  as  to  oral  evidence."  "* 

On  a  writ  of  error,  it  was  held  that  the  certificate  of 
the  city  clerk  is  no  part  of  the  ordinance  that  the  statute 
requires  to  be  filed  with  the  petition.  "The  same  rule 
must  be  applied  with  respect  to  the  commissioners  ap- 
pointed to  estimate  and  report  the  cost  of  the  improve- 
ment," as  is  applied  to  the  commissioners  appointed  to 
spread  Uie  assessment.  "There  is  no  ground  upon 
which  the  distinction  in  that  respect  between  the  two 
sets  of  commissioners  could  rest.  It  does  not  appear 
that  the  third  commissioner  acted  with  those  who  made 
the  report,  or  took  any  part  in  the  proceedings."  " 

On  appeal  the  point  was  made  that  the  court  below 
had  proceeded,  without  having  on  file  an  assessment 
roIL  In  holding  this  error,  the  court  says.  "The  ex- 
istence of  the  assessment  roll,  as  a  part  of  the  record 

8 — VhOft    T.    Uattoon,   Citr   of,  10— Eelfy  rt  aL  t.  Cliieftgo,  dtf 

177  HL  180  (B.  B.).  of,  103  ID.  S24  (B.  B.). 

S — llarid«7  V.  Chiugo,  Citf  of,  11— Adeoek  t.  Olilcsgo,  (My  of, 

170  HL  358  (B.  B.).  160  lU.  811  (B.  B.}. 
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and  files  of  the  court,  is  a  jurisdictional  fact,  without 
which  the  court  has  no  authority  to  act,  or  render  judg- 
ment against  the  property  involved  in  the  proceed- 
ing."" 

On  a  writ  of  error,  with  reference  to  an  assessment 
roU  being  only  the  act  of  two  of  the  commissioners,  the 
court  observes:  "It  does  not  appear  from  the  roll  or 
certificates  in  the  case  at  bar,  that  the  three  commis- 
sioners acted  together,  or  that  more  than  two  of  them 
acted  at  all  in  making  the  assessment.  It  was,  there- 
fore erroneons  to  confirm  such  assessment."  ^* 

OBJECTIONS  THAT  ABE  RAISED  TO  HATTBBB  OUTSmE  TEE 

RECORD  PROPER,  IN  THE  ABSENCE  OF  A  BILL  OF  EX- 

OBPTIONB,   CANNOT   BE   CONSTOERED   ON  REVIEW 

On  a  writ  of  error  (a  judgment  of  confirmation  by 
default),  the  point  urged  for  reversal  was:  It  did  not 
appear  that  the  ordinance  was  ever  passed  by  the  city 
council;  or,  if  passed,  the  "estimate  of  the  cost  of  the 
improvement"  was  made  before  the  passage  of  the  ordi- 
nance. These  objections  were  not  sustained.  Court 
says:  "The  petition  recites  that  on  a  certain  day  men- 
tioned, prior  to  the  filing  of  the  petition,  the  ordinance 
was  passed  by  the  city  council,  and  that  a  certified  copy 
of  the  ordinance  is  attached  to  the*  petition.  A  copy 
of  the  ordinance  is  attached  to  the  petition,  but  objec- 
tions are  made  to  the  form  of  the  attached  certificate 
of  the  clerk.  The  certificate  of  the  clerk  is  no  part  of 
the  ordinance,  and  the  statute  does  not  require  that  any- 
such  certificate  should  be  attached  or  be  recited  in  the 
petition.    There  is  no  hill  of  exceptions  in  the  record, 

la— UoTrisou  V,  Chieago,  dtj  of,  13— Lumh  et  aL  t.  (Atogo,  01^ 
142  m.  MO  (B.  B.).  of,  172  m.  898  (B.  B.). 
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and  the  passage  of  the  ordinance  could  well  have  heen 
proved  without  any  such  certificates."  ** 

NOTICE  IS  PBOCESS 

In  special  assessment  proceedings  and  applications  for 
judgment  against  lands  delinquent,  in  consequence  of 
the  non-payment  of  taxes  or  assessments,  the  statute 
requires  notice  to  be  given  before  any  final  action  be 
taken  that  will  bind  the  property  owner.  This  notice 
is  the  process  that  stands  in  the  place  of  a  common  law 
summons;  the  affidavit  that  is  required  of  the  posting 
or  mailing  of  the  notices,  and  the  certificates  of  the  pub- 
lisher of  any  notices  required  to  be  inserted  in  a  news- 
paper, stand  in  the  place  of,  and  are  analogous  to,  the 
return  of  a  sheriff.  This  return,  or  what  amounts  to 
a  return,  is  subject  to  amendment. 

PBOCESS  AMENDED — DIBECT  ATTACK 

In  a  review  by  a  writ  of  error,  it  appeared  that  the 
affidavit  of  sending  notices  did  not  state  the  date  of  send- 
ing. On  notice  given  at  a  subsequent  term,  the  court 
allowed  an  amendment.  In  sustaining  this  action,  the 
court  says :  "The  mailing  of  notices  is  the  process  pro- 
vided by  the  statute  as  to  owners  whose  names  and  places 
of  residence  are  known,  and  the  affidavit  is  evidence  of 
compliance  with  the  statute  in  that  regard.  It  may  be 
amended  any  time  after  judgment,  so  as  to  show  the 
truth  as  to  what  was  really  done  in  the  way  of  serv- 
ice." " 

An  affidavit  of  mailing  notices  by  commissioners  is  in 

14 — Wudiow  T.  Chieago,  (SI?  of,  170  ni.  310  (Af.);  UeOhMni^  t. 
1»  HL  186  (Af.).  The  Pooplfl,  178  10.  MS  (Af.). 

15— HinUe   t.   Mattoon,  (S^   of, 
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the  nature  of  a  retam,  and  may  be  amended  to  conform 
to  the  fact.*' 


8UCCES8FUI,  DIEBCT  ATTACK  UPON  A   NOTICE 

A  notice  of  the  filing  of  an  assessment  roll,  required 
to  be  published  "six  days,"  was  attacked  in  a  direct 
proceeding.  The  validity  depended  upon  the  question 
whether  a  publication  made  on  Sunday  could  be  properly 
counted.  The  court  in  sustaining  the  attack  thus  ob- 
serves: "The  validity  of  this  notice  is  clearly  just  what 
it  would  have  been,  if  the  charter  had  only  required  one 
publication,  and  that  had  been  made  on  Sunday.  Would 
snob  notice  have  been  sufficient  I  At  common  law  Sun- 
day was,  in  a  legal  phrase,  dies  non  judicus.  No  valid 
judicial  proceeding  could  be  had  upon  that  day." 
"  •  '  "The  notice  {quoting  from  page  149)  stands 
in  place  of  process,  and  it  must  be  ^ven  on  those  days 
of  the  week  which  the  law  recognizes  as  appropriate  to 
busiaess  of  this  character.  To  permit  it  to  be  ^ven  on 
Sunday  Is  against  the  spirit  and  policy  of  our  law."  " 

SUCCESSFUL    COLLATBBAL    ATTACK    UPON    NOTICE 

A  successful  collateral  attack  was  made  upon  a  de- 
fault confirmation  decree,  that  was  supported  by  a  notice 
which  wae  signed  by  only  two  of  the  three  commissioners 
appointed  to  do  the  act  of  which  notice  was  being  given. 
Court  says:  "The  notice  stands  in  lieu  of  process,  and  it 
is  a  familiar  rule  that  a  judgment  rendered  without 
the  service  of  process,  in  the  absence  of  appearance,  is 
a  nullity."  " 

16— MiehMl  V.  Hattoon,  Gitj'  of,  18— Boynton  t.   The   Pmplo,   155 

178  HI.  3M  (B.  B.).  UL  66  (B.  B.) ;  IteCbemey  t.  The 

17— aeammon  v.  Chicago,  aty  of,  Fettle,  14S  m.  221  (B.  B.). 
40  IlL  146  (B.). 
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VHSUCCXSSPUL  DIBECT  ATTACK  UPON  CEBTIFICATB   (pboCESb) 
OP  PUBUCATION 

In  the  absence  of  a  bill  of  exceptions,  we  cannot  con- 
sider or  determine  objections  which  have  no  foundation 
except  in  facts  alleged  to  have  been  disclosed  by  testi- 
mony.'* 

The  appellant  appeared  and  filed  a  special  appear- 
ance. Point  made  that  the  certificate  of  publication  was 
defective.  The  conrt  allowed  oral  evidence  to  cure  the 
defect  Held  that  the  fact  that  the  statute  provided  for 
proof  by  certificate  did  not  preclude  the  proof  orally.^ 

Appeal  objections  filed.  The  point  was  made,  that  the 
ordinance  had  not  been  published  one  week,  as  required 
l^  statute,  before  action  by  the  council.  Evidence  be- 
low was  offered  in  support  of  the  objection,  but  when 
it  was  overruled,  no  exception  was  taken  by  appellants. 
Held,  that  this  ruling  could  only  be  made  a  part  of  the 
record  by  a  bill  of  exceptions.^' 

.  Writ  of  error,  as  to  persons  not  appearing  below  the 
affidavit  of  service  of  notice  was  defective.  One  com- 
missioner made  an  affidavit,  saying  that  he  had  sent  the 
notice  to  every  person  whose  residence  was  known  to 
Aim.  The  statute  required  the  notice  to  be  sent  to  every 
person  whose  residence  was  known  to  anyone  of  the 
commisaioners.  It  was  held  that  knowledge  on  the  part 
of  the  other  commissioners  must  be  negatived,  and  the 
affidavit  failed  to  do  it.^^ 

CONFmMATION    JUBOMBNT 

Becitals  in  a  confirmation  judgment  that  all  the  re- 
quirements of  the  statute  have  been  complied  with  can- 
not be  overcome  by  a  defective  certificate.*' 

1» — Psrket  T.  LaOntDKe,  Village  22 — Murphy   v.    Peoria,   City   of, 

of,  171  m.  344  (Af .).  119  m.  509  (B.  A  A.) ;  Murpbj  et 

20 — ^Lingle   t.   CUesgo,   City   of,  aJ.  t.  The  People,  120  HI.  234  (B. 

1T2  m.  ITO  (At).  B.). 

21— GIdm  t.  Ohicsago,  fflfy  of,  217  23— Stack  t.  The  People,  217  lU. 

m.  21«  (Af.).  220  CA£). 
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successful  coijlatbbal  attack  upon  pboce&8 

A  collateral  attack  upon  a  confirmation  jud^ent 
which  was  supported  by  a  certificate,  which  said  "five 
times  in  the  Chicago  Mail"  instead  of  "five  snccessive 
days,"  as  required  by  statute,  was  sustained." 

A  certificate  attacked  showed  the  date  of  the  first  pub- 
lication as  the  5th  of  February  and  the  last  the  10th  of 
February,  1892.  The  publisher's  certificate  was,  how- 
ever, made  on  the  8th  of  Feb.,  1892.  Court  says:  "It 
was  impossible  for  the  publisher  to  certify  on  the  8th 
of  Feb.,  that  the  notice  was  published  on  the  5th  and 
10th  of  the  same  month.  The  court  could  not  know 
whether  the  error  was  in  the  date  of  the  certificate  or 
date  of  the  last  publication.  To  obtain  jurisdiction  by 
means  of  publication,  it  must  af&rmatively  appear,  that 
the  statute  has  been  strictly  pursued.""' 

APPmCAXlOK    FOB    JUDGMENT   AGAINST   LAND    FOB    THB   PAT- 
UBNT  OF  DELINQUENT  TAXES  AND  SPECIAL  A^BSSMBNTS 

In  applications  in  the  county  court  for  judgment 
against  lands  for  the  collection  of  taxes  or  special  as- 
sessments, the  delinquent  list  (collector's  report  sworn 
to)  stands  in  the  place  of,  and  is  analogous  to,  a  declara- 
tion in  a  common  law  case." 

The  collector  files  with  the  county  clerk,  five  days  be- 
fore the  term  at  which  application  for  judgment  is  to 
be  made,  a  list  of  the  delinquent  lands  or  town  lots.  This 
is  what  gives  the  court  jurisdiction.'^ 

24— Et&iib  v.  The  People,  139  lU.  Maim  v.  The  People  ex  rel.,  108  HL 

G58  (B.  B.).  3«   (B.  B.);  Wlggine  Potijr  Co.  v. 

25--McCheaiie7    et    &L    v.     The  Tbe  People  ex  rel.,  101  ni.  446  <B. 

People,  145  111.  614  (B.  B.) ;  Oh&n-  B.) ;  SniTthe  y.  Tbe  People  ex  rat., 

dler  T.  People,  161  lU.  41  (B.  E.).  218  DL  76  (E.  B.)i  People  ex  nL 

86— Cbiniqaj    v.    The   People   ex  t.  Harpei,  AppeUont,  844  HI.  ISl 

reL,  78  ni.  570;   People  ex  leL  t.  (Af.). 

D»KSBtrain,    100    111.    280    (Af .) ;  27— Morrill  v.  Bwutc,  39  lU.  108 
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The  publication  notice,  which  the  collector  is  required 
to  give  by  statute,  stands  in  the  place  of  a  sunomons  at 
conuDon  law  and  is  a  part  of  the  record  proper.  The 
land  against  which  judgment  Is  sought  must  be  accu- 
rately described  so  as  to  apprise  the  owner  of  just  what 
land  is  to  be  taken ;  any  variance  between  the  delinquent 
list  and  the  notice  will  be  fatal  to  the  judgment.'^ 

DBLINQUBMT   LIST    (D£CLAIU.TIOn) — ^DBQBEE   OF   CEBTAIKTT 

The  rule  of  certainty  is  thus  stated  by  the  supreme 
court:  "Property  must  be  described  by  reference  to 
govenunent  surveys  (1),  or  by  metes  and  bounds  (2) 
or,  if  it  is  divided  into  lots  (3),  then  by  reference  to 
authenticated  plats.  If  described  by  someone  of  these 
modes,  then  it  can  be  ascertained  and  its  locality  easily 
determined.** 

fiUCCESSPTTL    DIBECT    ATTACK    UPON    THE    DELINQUENT    LIST 
(DECLABATIOn)   fob  FAILUBE  to  CONFOBM  to  THE  BULE 

There  was  a  personal  appearance  of  the  land  owner, 
bat,  as  the  declaration  was  not  within  the  rule  of  cer- 
tainty, there  could  be  no  judgment  rendered,  as  it  must 
be  in  rem  and  not  in  personam.'^ 

A  land  owner  appeared  and  resisted  the  entry  of  tho 
confirmation  judgment.    In  sustaining  the  land  owner's 

(B.);    People  T.  Otii,  74  m.  3S4  ex  reL,  282  BL  S92    (B.),  it  waa 

(A£).  beld   that  &  notice  and  eertiflcate 

SS-— yoitmaa  et  >L  t.  Bag^u  et  that  bear  the  file  mark  "Filsd  Jnne 

•L,  58  m.  207  (B.  B.) ;  Karaes  t.  22,  1897,  A.  B.     Coonfy  COerk"  U 

Tka  People,  73  ID.  274  (£.  *  A.) ;  not  a  compliance  with  the  atatute, 

Bnek  t.  The  People  ex  reL,  78  lU.  requiring  them  to  be  filed  as  part  of 

S60  (Af.);  People  ex  reL  Appelleaa  the  reeordB  of*  the  coantf  court." 

T.  Huper  et  aL,  £44  HL  121  (Af.)-  See.  166  Ber.  Act. 

In  NowUn  t.  The  People,  216  HI  2S — People  ex  rel.  t.  Oiieago  * 

643    (B.  fi.),  following  KcOheaner  Alton  B.  B.  Co.,  OS  lU.  369  (Af.). 

T,  ne  People  ex  reL,  174  DL  46  30 — People  ex  leL  t.  Draggatui 

(K.  R.),  and  Dreonan  t.  The  People  et  aL,  100  IlL  886  (Af.). 
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right  to  resist  a  judgment  of  sale,  the  court  observes: 
"In  Sanford  v.  The  People,  where  judgment  was  ren- 
dered against  appellant's  lot,  and  there  was  no  plat  made 
or  recorded,  judgment  was  reversed  because  a  sale  might 
embarrass  her  title." "' 

Judgment  Bought  for  a  delinquent  special  assessment. 
A  plat  had  been  made,  certified,  signed  but  not  recorded 
and  the  court  says:  "A  judgment  cannot  be  rendered 
against  specific  property,  unless  the  property  itself  is 
pointed  out.  As  no  plat  was  recorded  as  required  by 
statute,  there  were  no  lots  described  which  any  taxes, 
or  a  lien  for  taxes  could  attach."" 

DBUNQUENT   IJIBT   AND   NOTICE    BUCCESSFULLT   ASSAILED 
COLLATEEALLY 

In  an  action  of  ejectment,  a  delinquent  list  of  lands 
(declaration)  was  assailed  collaterally  for  the  reason 
that  the  collector  stated  the  whole  amount  of  taxes,  but 
did  not  state  what  portion  of  the  tax  was  "state"  and 
what  portion  was  "county."  The  court  held  that  the 
judgment  and  tax  were  void."" 

In  an  action  of  ejectment,  the  plaintiff  relied  upon  a 
tax  deed.  In  the  record  proper  offered  in  support  of 
the  tax  proceeding,  there  was  omitted  from  the  notice, 
that  the  collector  is  required  to  give,  that  "an  order  of 
sale"  for  the  laud  would  be  applied  for,  and  it  was  held 
that  the  "notice  that  such  an  order  would  be  applied 
for  was  fundamental,  and  if  neglected  the  subsequent 
proceedings  are  necessarily  void."** 

31— PM[)le  ex  leL  v,  Eggen,  164  Hook  v.  The  People  ex  reL,  177  HL 

m.  616  (Af.).  B3S  (B.  B.);  People  ox  mL  v.  Oook, 

3S— People  ex  rel.  t.  Cliflord,  166  180  111.  341  (Af.) ;  Yeiuuim  v.  Th« 

m.    165    (Af.).     Abo,  Sanfoid  t.  People  «z  rol.,  188  lU.  1S8  (B.  B.). 

People  ex  laL,  102  HL  374  (B.  B.) ;  33— MorriU  t.  Swwts,  SO  HL  108 

People  ex  reL  v.  Beat  et  sL,  107  lU.  (B.). 

681  (Af.) ;  People  ex  reL  T.  Biskert,  34— Ghuleg  T.  Waogb,  3S  HL  315 

159  lU.  496  (Af.) ;  People  ex  reL  t.  (Af.). 
Owens  App.,  231  HL  311  (B.,  B.) ; 
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In  an  action  of  ejectment,  the  collector's  notice  of  his 
application  for  judgment  did  not  contain  a  snfBdently 
accurate  description  of  the  land  to  enable  the  owner  to 
know  therefrom  that  an  application  for  judgment 
against  the  land  would  be  made,  and  it  was  held  that 
the  coturt  had  no  jnrisdiction  and  no  title  passed  under 
the  tax  sale.*^ 

A  bill  in  equity  was  filed  to  set  aside  a  tax  deed.  The 
owner  had  not  appeared  when  judgment  was  entered 
against  his  land.  An  attack,  based  upon  the  fact  that 
no  notice  of  the  application  for  judgment  had  been  filed 
in  the  o'ffice  of  the  clerk  of  the  covmty  court,  was  aus- 
tained.  The  court  observed:  "This  requirement  of  the 
statute  was  mandatory  and  essential  to  give  the  court 
jnrisdiction  to  render  the  judgment  for  tiie  sale  of  ap- 
pellee's land;  and  the  failure  to  comply  with  the  pro- 
visions of  said  statute  rendered  the  judgment  and  the 
tax  deed  based  upon  the  sale  void.^ 

CASES   WITHIN   THE   BULB   OF   CBBTAINTY — DELINQUENT   LIST 

It  is  held  that,  if  with  the  description  given  in  the 
delinquent  list  (declaration)  a  surveyor  can  locate  the 
land,  a  judgment  against  the  lots  or  lands,  when  attacked 
directly,  will  be  sustained."^ 

Estoppel — Owner  may  be  estopped  from  asking  an 
mf orcement  of  the  rule  of  certainty." 

S5— PiekBriBg  t.  Lomax  «t   aL,  mL,  171  UL  373,  a  plat  dat^  Not. 

UO  in.  2SS  (Af.).  13,    1675,    and   recorded    Hot.    13, 

36 — Oloa  T.  Woodwaid,   202  HL  1875,  made  bj  Hilton  and  Bartlett, 

480;  Biiekey  ▼.  'Kngi'*''  et  aL,  129  who  alleged  tliein«elTeB  to  be  tlie 

HL  848  (Af.).  ounera  of  aU  the  lands  platted,  ex- 

37 — ^Law  V.  The  Fe(^le  ex  reL,  60  eept  bloeka  1  and  2,  was  introdnced 

DL     288     <Af.);     Foirier    t.    The  as   "Ashland's   Subdivision."     At 

PMple  8X  rel,  03  DL  110   (Af.);  the  tine  the  plat  was  made,  Hart 

HL  CenL  K  B.  Oo.  T.  The  People,  had  beerane  the  owner  of  blocks  1 

170  m.  224  (Af.) ;  Koelliiig  v.  The  and  2.    Thereafter,  he  eonT^Ted  the 

Peopfa  ax  reL,  IH  ID.  363  (Af.).  lots,   deKribing  them  as  1   and  2 

38— Ib  Haaia  t,   Tha  People  ax  Ashland's  Bobdivision,  and  he  had 
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COUNTY  COLLECTOB's  NOTICE  OF  APPLICATIOK  FOB  JITDOHENT 

What  the  notice,  which  stands  in  the  place  of  process, 
shall  contain  depends  upon  the  statute,  which  must  in 
every  case  be  specially  examined,  eis  in  its  substance  it 
is  not  subject  to  amendment." 

NOTICE    STTCCESSFULLY    ASSAILED    DIBECTLY   ON   EBBOB 

A  judgment  by  default  against  lots  for  a  special  as- 
sessment reported  delinquent  was  reviewed  on  error. 
The  notice  (advertisement)  was  held  "defective  for  the 
reason  that  it  omits  to  state  that  judgment  will  be  ap- 
plied for  against  the  lands  and  lots  named  in  the  de- 
linquent list,  and  for  the  further  reason  that  there  is  a 
variance  between  the  warrant,  as  described  in  the  notice, 
and  the  warrant  as  described  in  the  judgment  record.*" 

PUBLICATION   CBBTlriCATB BETUBN 

"When  the  statute  requires  a  notice  to  be  published, 
the  publisher's  certificate  is  not  a  part  of  the  record 
proper,  because  oral  evidence  can  be  substituted  in  de- 
termining whether  proper  notice  has  been  given. 

The  point  was  made  that  there  was  not  sufficient  proof 
of  publication  of  the  notice  by  the  coUeetor.  Papers 
containing  the  notice  to  property  owners  were  intro- 
duced in  evidence,  and  the  county  treasurer  swore  that 

alBO  paid  tazea  by  tbat  deieripticm.  For  practice  of  moving  to  Btrike 

On  tm  application  for  a  jadgment  objectionB     from     the     filce,     aee; 

against  the  lota    for  a   delinqaent  People  ex  reL,  Appellee  v.  Eaiika- 

gpecial   aaHesameiit,   it   was   held   he  kee  A  Sou&weetem  B.  B.  Oo.,  237 

waa  estopped  from  qneBtioniug  the  HL  362  (B.  B.). 

daacriptioD  In  the  declaration.  40 — Qage  t.  The  People  ex  reL, 

30— Pike  et  aL  T.  The  People,  M  1S8  IlL  92  (B.  B.). 
HI.  80  (Af.);  People  v.  Beat  et  al., 
107  111.  581  (Af.);  Chambers  v.  The 
People  ex  rel.,  113  III.  509  (Af.). 
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they  contained  the  list  of  delinquent  lands  that  he  had 
given  the  printer  for  publication.  The  objection  was 
overruled.** 

The  supreme  court  refused  to  reverse  a  judgment  in 
favor  of  the  collector,  that  was  supported  by  a  certificate 
alleged  to  be  defective,  because  there  was  no  certificate 
of  evidence  in  the  record  showing  what  the  court  may 
have  heard  with  reference  to  it.*" 

CEBTIFICATB  AMENDED 

A  judgment,  that  was  supported  by  a  certificate  that 
had  been  amended,  was  sustained.  In  this  case  a  spe- 
cial objection  had  been  entered  to  test  the  jurisdiction 
of  the  court** 

PCBLISHEB'S    CEBTIFIOATE    DEPBCTIVB OVEBOOMB    BY 

PBESnUPTIOKS — COLLATBBAXi  ATTACK 

When  a  proceeding  is  called  in  question  collaterally, 
and  the  jurisdiction  of  the  court  of  the  person  in  the 
record  assfuled  depends  upon  a  notice  given  by  publi- 
cation, and  the  certificate  is  defective,  the  presumption, 
when  there  are  recitals  iu  decree,  will  be  indulged  that 
other  evidence  was  heard  that  established  the  existence 
of  the  facts  that  are  defectively  certified  to. 

In  a  certificate  of  publication,  the  publisher  did  not 
state  the  name  and  state  where  the  paper  was  published. 
Held:  That  the  presumption  would  be  indulged,  when 
the  record  was  assailed  collaterally,  that  this  was  done 
to  the  satisfaction  of  the  court** 

The  statute  says  that  the  printer's  certificate  shall 
be  sofficieut  evidence  of  publication.    It  does  not  exclude 

41 — Darbam  t.  Tlie  Pvoplo  ex  nL,  43 — MeChMnw^  t.  The  Peofde, 
<7  m.  414  (Ai.).  178  HL  648. 

IT    Till  T.  The  Paopls  ai  ML,         44— Pierce  v.  Carletoa  et  aL,  IS 

ia»  nL  807  (Ai).  m  ssa  <AfO. 
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any  other  mode  of  proof.  It  is  competent  to  prove  the 
publication  by  other  evidence.  If  necessary  the  coart 
would  preamne  that  other  evidence  was  adduced.*' 

A  certificate  did  not  state  the  date  of  the  first  paper. 
The  certificate  waa:  Six  days  oonsecntively  (except 
Sundays  and  holidays)  commencing  with  Sept.  24,  1868. 
Held  defective,  because  the  court  could  not  tell  how  many 
days  the  publisher  regarded  as  holidays.*' 

Referring  to  the  Pierce  case,  the  court  says  that  the 
presumption  was  indulged  in  consequence  of  the  court 
finding  that  due  publication  had  been  made.*^ 

In  a  direct  proceeding,  the  certificate  did  not  recite 
that  the  newspaper  was  published  in  the  county.  Held : 
That  the  court  might  hear  other  evidence  and  so  estab- 
lish the  fact    The  presumption  would  be  that  it  had.** 

An  executor  had  sold  land  under  a  decree  that  made 
a  finding  as  follows:  "It  appears  to  the  court  that  the 
said  defendants  have  been  duly  notified  of  the  pendency 
of  said  petition  by  publication  in  accordfince  with  the 
statute  in  such  ease  made  and  provided.  Held:  That 
this  could  not  he  contradicted  by  a  notice  'that  was  de- 
fective in  omitting  one  of  the  statutory  requisitions. 
Presumption  would  be  indulged  that  another  publication 
notice  had  been  given.*' 

Administrator's  sale  attacked  collaterally.  A  defec- 
tive publication  certificate  is  overcome  by  recitals  in 
the  decree  finding  that  due  and  proper  service  has  been 
had."" 

The  affidavit  of  a  non-residence  was  defective  because 
the  jurat  did  not  recite  the  word  "sworn."  The  judg- 
ment record  recited  that  "due  proof"  was  made.    Held : 

45— Pile  T.  Ui^Bratner,  13  HI.  314  4S— Spellnuw  st  tl.  v.  U»tliew- 

(B.  B.).  son  et  al.,  65  HL  308  (Af.). 

46— Bae  et  al.  t.   Chicago,  CStj  4»— Harris  v.   tiWter  et  aL,   80 

of,  67  m  435  (B.  B.).  la  307  (Af.).                        ~ 

47 — Hi^ifood  V.  Collins  at  al.,  00  60 — Sloan  t.  Graliam  et  al.,  85 

m.  328  (B.  B.).  ni.  26  (B.  B.). 
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That  it  wonid  be  presumed  that  the  party  making  the 
affidavit  had  been  sworn."' 

In  a  direct  proceeding  application  for  judgment 
against  land  for  delinquent  t^es.  Court  says:  That 
it  will  be  presumed  on  appeal,  in  the  absence  of  a  bill 
of  exceptions,  that  upon  application  for  judgment  for 
taxes  the  court  below  heard  evidence  to  establish  the 
proper  publication  of  the  delinquent  list,  even  though 
the  printer's  certificate  is  defective.'^ 

In  a  direct  proceeding,  appeal  from  a  judgment  of 
confirmation  of  a  special  assessment,  the  court  said: 
"Parol  evidence  may  be  received  to  prove  notice  was 
published."" 

Again  it  was  held  that  the  recitals  of  the  decree  as  to 
publishing  and  mailing  notices  could  not  he  overcome  by 
a  publisher's  certificate." 

A  confirmation  judgment  recited:  "That  L.  S.  Ham, 
sp»ecial  assessor,  has  in  all  things  with  reference  to  giv- 
ing notice  complied  with  the  law."  The  publisher's 
certificate  showed  that  the  first  publication  was  on  Sun- 
day, August  21, 1898,  which  was  a  day  upon  which  notice 
could  not  be  legally  given.  Held  that  the  certificate 
could  not  be  successfully  attacked  on  the  ground  of  the 
defective  certificate.'^ 

A  certificate  of  publication  did  not  recite  that  the 
newspaper  was  one  of  "general  circulation  in  the  coun- 
ty." There  was  a  recital  of  the  fact  that  the  "notice 
of  publication  was  in  due  form  and  that  it  was  published 
according  to  law."  In  collateral  proceedings,  the  pre- 
sumption is  that  the  court  heard  other  evidence.''^ 

51 — Biekerdike  t.  ASeiL  et  a-l,  54— Tonng  t.  People,  171  DL  299 
157  DL  95  (Af.).  (Af.). 

SZ— BmM  T.  Tbe  People,  159  m.  55—111.  <%iit.  B.  B.  Oo.  T.  The 
207  (Af.).  People,  189  ID.  119  (Af.)- 

53 — ^Usgla  T.  (3iieago,  Oitj  of,  56— Herefoid  t.  The  People,  197 
172  m,  170  (Af.).  III.  222  (Af.). 
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A  defective  certificate  of  publication  will  not,  in  same 
record,  overcome  a  recital  in  the  decree.''^ 

In  a  bill  in  equity  attacking  a  sale  made  in  an  admin- 
istration proceeding,  in  which  it  appears  the  files  were 
lost  except  the  decree  which  contained  the  recital,  the 
court  says:  "It  appearing  to  the  court  that  the  said 
defendants  have  each  been  notified  of  the  pendency  of 
said  petition  by  publication  in  accordance  with  the  stat- 
ute, in  such  case  made  and  provided."  It  was  attempted 
to  introduce  what  purported  to  he  copies  of  the  burnt 
record,  that  would  show  that  the  publication  notice  was 
defective.  Held:  That  this  could  not  be  done.  There 
was  nothing  in  the  record  to  contradict  this  recital,  and 
the  court  held  that  it  must  obtain  and  be  sufficient  to 
withstand  the  attack.  Record  cannot  be  contradicted  by 
evidence  outside  the  record  itself."* 

A  bill  in  equity  attacked  an  administrator's  Bale  made 
in  the  county  court.  From  the  certificate  on  file  the 
notice  was  not  published  the  statutory  times.  Held: 
That  it  would  be  presumed  that  the  court  (county)  heard 
other  evidence  to  warrant  its  finding  which  was  suffi- 
cient. "It  appearing  to  the  satisfaction  of  the  court, 
that  due  notice  had  been  given  of  the  pendency  accord- 
ing to  law  by  publication. "  "■ ' 

In  a  collateral  proceeding,  the  point  was  made  that 
the  .affidavit  of  non-residence  was  defective  because  the 
jurat  did  not  recite  the  word  "sworn."  The  judgment 
record  recited  that  "due  proof"  was  made.  Held  that  it 
would  be  presumed  that  the  party  making  the  affidavit 
had  been  sworn.*' 

A  confirmation  judgment  was  assailed.  Recital  was: 
"Commissioners  heretofore  appointed  by  the  court  to 
make  the  assessment  have  in  all  things  complied  with 

67— Baraett  t.  Wolf,  70  HL   70  5»-«li>ui   v.  Oraliun  rt  aL,  8S 

(Af.).  '  ni  26  (B.  B.). 

SS— HuriB  T.  Lester,  80  lU.  307  6D— Biekerdike  t.  Allen,  1S7  HL 

(Af.).  M  (Af.). 
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the  law  as  to  the  posting,  publishing,  and  mailing,  no- 
tices." Conii;  says  that  this  is  conclusive  on  collateral 
attack.  Certificates  and  affidavits  in  the  confirmation 
record  were  not  snffident;  and  the  three  men  did  not 
sign  who  had  been  appointed  by  the  court.  The  court 
further  says  that  the  court,  in  the  confirmation  record 
may,  or  may  not,  have  acted  on  these  papers.  "They 
cannot  be  permitted,  on  a  collateral  attack,  to  contradict 
and  overthrow  the  solemn  judgment  of  the  court."  (Cit- 
ing, Casey  v.  People,  165  HI.  49;  and  Hertig  v.  People, 
159  ni.  237.)  " 

Two  certificates  were  assailed  in  the  record  taken  up 
and  one  in  the  assailing  record.  It  was  attempted  to 
show  that  the  finding  in  the  record  assailed  was  untrue 
by  introducing  the  copies  of  the  newspaper,  and  thereby 
showing  that  no  notice  such  as  is  referred  to  in  the  cer- 
tificate appeared.  Court  says:  "In  the  record  of  the 
confirmation  proceeding,  there  appeared  a  certificate 
which  was  sufficient  if  true,  and  the  judgment  redted 
that  the  facts  alleged  in  such  certificate  were  true,  con- 
sequently it  will  be  assumed  that  the  court  bad  sufficient 
evidence  before  it  to  warrant  the  rendering  of  the  jadg- 
mrait."" 

In  a  confirmation  record,  the  certificate  was  fatally 
defective.  There  was  a  finding  of  due  notice  as  required 
hy  law.    Recital  catmot  he  overcome  by  defective  notice.*^ 

BXBCUTIOF  UNDBB  JUDGMENT  FOE  SAU  OF  DBLINQUENT 
UiStiB 

"The  clerk  of  the  county  court  shall,  before  the  day 
of  sale,  make  a  correct  record  of  the  lands  and  town 
lots  against  which  judgment  is  rendered  in  any  suit  for 

fll— Tonng  T.  The  Peopk,  171  HL  03 — Casej  t.  Tbe  People,  IDS  BL 

Ifff  (Af.).  49  (Af.). 

er— Hartig  T.  Tbo  People,  1S9  HI. 
t37  (Af.). 
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taxes  due  thereon,  and  shall  set  forth  the  name  of  the 
owner,  etc.  *  •  *  .  and  shall  attach  thereto  the  order 
of  the  conrt,  and  his  certificate  of  the  trath  of  such  rec- 
ord, which  record  so  attested,  shall  hereafter  constitute 
the  process,  on  which  all  real  property  shall  be  sold  for 
taxes,  as  well  as  the  sale  of  such  property."  Section 
194,  Ch.  120,  R.  S..  1874.  (2  Purplei  Stat.  Sec  418,  page 
965.) 

In  referring  to  the  above  section,  the  conrt  in  Eagan 
V.  Connelly,  107  HI.  458  (Af.),  observes:  "Although, 
therefore,  not  technically  process,  it,  answering  the  place 
and  performing  the  office  of  an  execution,  should  in  re- 
spect to  amendments,  be  governed  by  the  same  rule 
applicable  to  amendments  of  executions.  The  amend- 
ments ought  not,  in  any  event,  to  have  been  allowed 
without  notice  to  the  opposite  party." 

This  was  an  ejectment  case  and  the  record  under 
which  the  sale  was  made  "was  not  signed  or  sealed  by 
the  county  clerk,  nor  did  it  have  any  certificate  of  his 
attached  thereto  at  the  time  of  sale.  Sixteen  years  there- 
after it  was  attempted  to  be  amended.  The  court  ob- 
serves: "No  subsequent  amendment  can  relate  back  to 
and  make  valid  a  sale  under  and  by  virtue  of  such  a 
void  process.  There  having  been  no  precept  at  the  time 
of  the  sale,  the  collector  had  no  authority  to  make  the 
Sfile.  His  act  was  a  nullity,  and  the  purdiaser  could 
b^se  no  right  thereon." 

Judgment  sale  of  lands  for  taxes  not  made  under  the 
statutory  process  (record  certified  by  the  derk)  when 
attacked  collaterally  have  been  held  to  be  void.'* 

64— BeU  7.  Johnaon,  111  HL  374  (Af.) ;  Glos  t.  Hanford  et  aL,  812 

(Af.).    Also:  Ogdea  v.  Bemis,  125  IlL  261  (Af.).. 

Til.  106  (Af.);.Aiae«T.  Sanker,.12S  .  The  People  ex  reL  t.  EencUer  et 
lU.  S23  (Af.);  GloB  et  &L  T.'Baik. '&L,  137  lU.; 580,  wBs  a  collateral  ftt- 

dolpb,  13S  lU:  268  (Af.);  Eepler  et  tack  upon  a  record  that  shoired  that 

aL    V.    Sctllf,    185    HL    G2    (Af.);  the  derk  had  HUbatituted  "hie  own 

Glos  et  al. .V.-GleasoD,  200  HL  517'  private  scrawl  for  the  official  aeal 
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cebtificatb  of  publication — peooess — depectivb  notice 
oubbd  by  appeaaancb 

The  entry  of  appearance  will  amount  to  a  waiver  of 
all  defects  in  the  notice  and  the  certificate  (retnm),  and 
will  have  the  eame  effect  as  the  lihe  act  in  a  common 
law  or  chancery  cause.'" 

P&IMA  FACIE  CASE MADE  BY  COUKTY  COLLEOTOB 

The  introduction  of  the  record  proper  will  entitle  the 
collector  to  judgment,  unless  objections,  which  are  in  the 
nature  of  spedal  pleas  at  law,  and  so  constitnte  a  part 
of  the  record  proper,  are  filed."* 

HKABING  BEFOBE  THE  COIJBT  IN  AK  APPUCATIOIT  FOB  JUDO- 
UNT  AGAINST  LAND  FOB  DBUKQCENT  TAXES  AND  SPECIAL 
ASSESSMENT  PBOCEBDINQB — ^BEVTEW  07  FACTS 

The  differentiating  feature  of  a  law  record  from  a 
chancery  and  a  statutory  one  is,  that  in  the  former,  a 
jury  passes  upon  the  facts,  and,  without  consent  or 
waiver  of  the  party  to  be  affected,  no  judgment  can  be 
sustuned  that  is  not  supported  by  the  verdict  of  a  jury. 

of  tha  eonrt."    Held  that  the  pro-  UaWetbj,   165    IlL    S22    (B.    B.); 

Tinoa  ot  tha  rtatatfl  ii  mandatoi^  Walker  y.  The  People,  166  lU,  9S 

aad  tha  proeeM  void.    The  ooUeetor  (Af.);  McU&ntu  v.  The  People,  183 

■o  rigbt  to  make  sale.  HL   391    (Af.) ;   People  v.  Keener, 

85 — People  ex  rd.  t.  Sherman  et  191    HI.    16    (B.    B.) ;    Fettle    t. 

aL,  83  UL  I6S  (B.  B.)  ;  Hale  r.  The  Givens  et  aL,  IS^  IlL  392  (B.  R.) ; 

Peoi^   a   reL.   87   HI.   72    (Af.);  Wiemera  v., The  People,  £25  ID.  82 

Mix  T.  The  People  ex  reL,  106  UL  (Af.) ;  Hnrd  t.  The  People,  221  Hi. 

as   (Af.);  UL  Cent  B.  B.  Co.  t.  3»8  (Af.). 

People  en  reL,  170  UL  224   (Af.) ;  The  point  was  made  that  a  change 

HeCkemex  t.    The  People  ex   lel.,  of  venne  and  a  Jnrr  trial  were  de- 

17S  SL  542  (Af.).  nied.    It  wu  held  that  the  proeeed- 

M — Ux   T.    The   People,   81   DL  ing  woe  not  a  suit  in  legal  parlance 

118   (Af.) ;   KirrJiman  t.  The  Pio-  and  no  jnry  trial  eonld  be  had.  (See 

^  15>  IlL  265   (Af .) ;  People  t.  Mix  v.  The  People,  86  UL  312  Af.) 
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It  has  been  adjudicated  that,  when  questions  of  fact 
are  to  be  reviewed  or  the  evidence  weighed,  in  applica- 
tions for  judgment  against  lands  for  delinquent  taxes, 
and  in  special  assessment  proceedings,  tbe  Statute  of 
1837  (Session  Laws,  p.  109;  B.  S.  1874,  Sections  61  and 
62,  Ch.  110)  applies,  and  the  common  law  practice  must 
be  followed  in  making  up  the  record. 

That  is,  the  finding  of  the  court  must  be  excepted  to, 
if  any  question  of  fact  is  to  be  reviewed;  and  the  ex- 
ceptions must  be  saved  and  entered  in  the  record,  upon 
the  finding  or  judgment  of  the  court  and  to  the  rulings 
of  the  court  upon  the  evidence  upon  purely  law  ques- 
tions.   {See  note  xmder  67.) 

If  a  jury  trial  is  had  in  a  special  assessment  proceed- 
ing upon  the  question  of  benefits,  and  it  is  desired  that 
the  facts  be  reviewed  on  error  or  appeal,  it  is  necessary 
to  make  a  motion  for  a  new  trial,  and  preserve  the  rul- 
ing thereon  together  with  the  evidence  in  the  bill  of 
exceptions.  When  a  jury  is  waived,  the  court's  finding 
of  fact  or  the  judgment  pronounced  and  entered  must 
be  in  the  bill  of  exceptions.*'' 

In  an  appeal  from  an  order  of  the  county  court  re- 
ducang  the  inheritance  tax  in  the  estate  of  Richard  W. 
Mills,  the  state  insisted  that  the  evidence  did  not  justify 

67— MebOBB,  ViUnge  of  v.  B«r-  (Af.);  People  ex  reL,  Appd- 
nard,  126  m  4M  (Af.).  Atoo:  Unta  v.  C.  *  N.  W.  By.  Oo.,  231  HL 
Mullen  V.  The  People,  136  lU.  606  53S  (At.) ;  Sehafer  et  aL  defend- 
(Af.) ;  C.  *  A.  E.  B.  Co.  T.  The  ante  in  error  v.  Oerber  et  *L,  23* 
People,  190  111.  20  (A.  ft  B.) ;  Peo-  111.  488  (Af.) ;  People  ex  reL  Ap- 
ple v.  0.  ft  N.  W.  I^.  Oo.,  200  pellanta  t.  Wliite,  237  HL  16* 
ni  289  (Af.) ;  C.  I.  ft  W.  By.  Co.  ▼.  (Af .) ;  People  ex  rel.  AppeUees  t. 
People,  206  HI.  638  (A.  ft  B.) ;  C.  I.  ft  St.  L.  Sj.  Co.,  243  HL  221 
Jones  T.  IGlford,  Village  of,  208  HI.  (Af.). 

621  (Af.);  Chicago,  CSty  of  t.  He-  Note:       Fonnal     exeeptLon     not 

Cartney,  216  IDL  377  (B,  E.) ;   Chi-  neeessary  under  amendment  to  Bee. 

cago,  <aty  of  T.   Ogden  ft  Co.,  227  81,   Prac,   Act,   Bess.  Lawa  1911,  p. 

ID.  595   (Af,);   People  ex  rel.  Ap-  45B.      (See  People  ex   reL  Appellee 

pellants  v.  C.  B.  ft  Q.  By.,  231  111.  v.  C.  B.  ft  Q.  E.  S.  Co.,  273  DL  110 

112    (Af.);    People  ei  rel.   Appel-  (Af.  ft  S,  B.).) 
lee  V.  O'Qara  Coal  Co.,  231  lU.  178 
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the  finding.  The  eonrt  observes:  "The  proceeding  is 
a  statatoiy  one,  but  the  exception  as  to  the  admission  of 
evidence,  and  as  to  the  sufficiency  of  the  evidence  to  sns- 
taining  the  finding  of  the  trial  court,  must  b«  preserved! 
by  a  bill  of  exceptions  as  in  common  law  cases."  The 
record  did  not  contain  any  exception  to  the  finding  or 
judgment  of  the  court** 

FRESUMPXIONS 

In  legal  opinions,  the  rights  of  litigants  are  often  dis- 
posed of  under  the  use  of  the  term  "presumptions." 

In  common  law  causes,  the  writer  of  the  opinion  some- 
times uses  this  expression:  "We  will  presume  that  the 
court  below  had  sufficient  evidence  before  it,"  or  that 
"it  acted  correctly,"  when  what  is  really  meant  is,  that 
a  reviewing"  court,  under  the  common  law  practice  does 
not  pass  npou  propositions  of  fact,  only  propositions  of 
law. 

At  common  law,  a  jury  alone  has  to  do  with  presump- 
tions of  fact. 

In  equity,  where  the  chancellor  finds  the  facts,  it  is 
proper  to  speak  of  propositions  (presumptions)  of  fact 
as  well  as  law,  but  they  must  be  carefully  distinguished. 

The  cases  are  numerous  that  illustrate  the  use  of  the 
term  "presumption"  when  the  court  has  declined  to  go 
behind  the  record  proper,  in  the  absence  of  objections 
filed  and  sustained  by  the  county  court,  to  question  the 
legality  and  regularity  of  the  proceedings  of  public  offi- 
cers. 

On  application  for  judgment  against  lands  for  sale, 
the  plaintiff  relied  upon  a  judgment  for  taxes,  precept, 
sale  and  deed  from  the  sheriff,  and  claimed  to  hold  pos- 
es— People  of  tbe  State  of  lUi-  Doder  th»  atatate  (Bee.  41,  B.  8. 
aom,  AppeOant  t.  Mills,  247  111.  620  1874)  io  not  applj,  u  no  jary  trUl 
{At,).  '■  aUowed,     (See  People  ex  leL  t. 

Pnpontioiu,  to  be  held  m  law,      0.  B.  ft  Q.  S.  B.  Co.,  SSI  HI.  112). 
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session  under  his  title.  In  tbe  record  assailed,  there  was 
silence  aa  to  the  "  return  by  the  collector  five  days  before 
the  sitting  of  the  circnit  coart"  and  the  court  held:  "If 
the  time  do  not  appear,  tbe  law  will  presume  that  he 
did  his  duty  in  that  respect"  " 

Again,  a  confirmation  judgment  was  assailed  coUater. 
ally,  and  the  point  was  oiade  that  it  did  not  appear,  that 
the  land  owners  had  notice  ten  days  before  the  first-day 
of  the  term.  This  judgment  was  given  in  evidence,  but 
it  did  not  state  what  the  findings  were,  with  reference  to 
the  sending  of  the  statutory  notice  of  jurisdiction,  and 
the  court  holds  that  the  presumption  will  be  indulged 
that  the  court  below  had  before  it  sufficient  evidence  to 
show  that  the  confirmation  record  was  supported  by  ju- 
risdictional facts.  ^0 

PBBSUMPTIONS — COLLATBEAI.   ATTACK    WHEN    EBCOED   IB 
SILENT  AS  TO  JUBISDICTION 

A  leading  case,  that  needs  special  examination  in  de- 
termining what  presumptions  may  be  indulged,  when  a 
record  is  attacked  that  is  silent  as  to  jurisdictional  facts, 
is  Swearengen  v.  Guliek  et  al.^  67  111.  208  (R.  R.).  It 
was  an  action  of  ejectment.  Guliek  claimed,  under  a  de- 
cree of  the  circuit  court,  licensing  an  administrator  to 
sell  lands  to  pay  the  debts  of  his  decedent:  "The  court 
by  the  petition,  obtained  jurisdiction  to  hear  and  deter- 
mine the  application  by  the  administrator."  The  files 
in  the  case  had  been  lost,  and  nothing  appeared  but  the 
decree  and  the  master's  report  of  sale. 

The  point  was  made  that  the  court  did  not  have  juris- 
diction to  render  the  decree  because  the  widow's  dower 
was  directed  to  be  assigned.  The  reply  of  the  court  is, 
that  the  circuit  court,  under  the  statute,  had  jurisdiction 

69 — JmJuoh  t.  Cnmmiiiga,  16  III.  70 — Pen;  t.  The  People  ex  TeL, 
449  (Af.).  165  ni.  307  (Af.). 
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to  order  the  sale  of  the  real  estate  and  could  not  be 
ousted  of  jurisdiction  by  the  widow  filing  a  cross-bill  for 
her  dower. 

The  crucial  qnestion  is  stated  thus:  "Had  there  been 
a  notice  and  certificate  of  publication  found  in  the  record, 
or  had  the  decree  recited  tiiat  publication  had  been  made^ 
then  the  ease  would  have  been  free  from  doubt;  but 
neither  of  these  appear  in  the  record." 

In  holding  that  the  record  of  the  sale  of  decedent's 
land  is  sufficient  to  withstand  collateral  attack,  the  court 
sa^ :  "It,  however,  is  a  rule  of  uniform  application  that, 
in  relation  to  superior  courts  or  courts  of  general  juris- 
diction, nothing  is  presumed  to  be  out  of  their  jurisdic- 
tion but  that  which  specially  appears  to  be  so ;  but,  on  the 
contrary,'nothing  shall  be  intended  to  be  within  the  juris- 
diction, of  an  inferior  court  but  that  which  is  expressly 
alleged.  This  rule  is  limited  to  collateral  proceedings, 
and  where  the  record  of  a  judgment  or  decree  is  relied 
on  collaterally  jurisdiction  must  be  presumed  in  favor 
of  a  court  of  general  jurisdiction,  although  it  be  not 
alleged  or  fails  to  appear  in  the  record." 

"According  to  the  rule,  we  must  presume  that  the 
court  below  had  jurisdiction  of  the  person  of  the  defend- 
ant before  the  decree  was  rendered,  and  there  being  no 
evidence  to  rebut  that  presumption,  it  must  be  held  that 
the  decree  and  sale  were  amply  sufficient  to  pass  the  title 
from  the  heirs  to  Somers,  the  purchaser  at  the  adminis- 
trator'is  sale." 

Again,  in  an  action  of  ejectment  it  was  "claimed  that 
the  decree  in  the  partition  proceeding  is  void."  It  was 
claimed  that  three  minors  "were  not  brought  into  court 
by  service  of  process." 

Decree  silent  as  to  the  service  of  these  minors.  It  did 
not  affirmatively  show  that  they  were  served.  But  a 
guardian  ad  litem  was  appointed.  After  citing  the  Oulick 
case,  the  court  observes:  "Where  the  decree  was  silent 
as  to  the  jurisdiction  of  the  cotirt  over  the  defendants, 
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in  the  absence  of  evidence  showing  that  jurisdiction  was 
not  acquired,  it  would  be  presumed  that  the  court  had 
jurisdiction.  Service  of  process  waa  the  primary  in- 
qnirj,  and  it  will  be  presumed  that  the  conrt  first  ascer- 
tained that  fact  before  proceeding  to  adjudicate  on  othe^ 
questions  in  the  case."^^ 

In  the  Benefield  case,  it  does  not  dearly  appear 
whether  the  record  assailed  was  a  statutory  partition 
or  partition  in  equity.  Does  not  the  rule  laid  down  and 
referred  to  in  the  Swearengen  case  apply  to  the  subject- 
matter  rather  than  the  parties:  The  rule  (Peacock  v. 
Bell,  1  Saund.  74)  in  the  leading  case  cited  on  page  169 
of  the  34th  III.  Rep.:  "Nothing  shall  be  intended  to  be 
ont  of  the  jurisdiction  of  the  Superior  Court,  bat  that 
which  specially  appears  to  be  so;  and^  on  the  contrary, 
nothing  shall  be  intended  to  be  within  the  jurisdiction  of 
an  inferior  court,  but  that  which  is  so  expressly  alleged," 
would  seem  to  apply  to  the  res  rather  than  the  parties. 

In  Wenner  v.  Thornton  et  al.,  98  111.  156  R.  E.,  which 
cites  the  Swearengen  case,  the  record  recited  that  a  sum- 
mons had  issued  against  unknown  heirs.  Held  that  this 
recital  was  sufficient  to  base  a  presumption  that  the 
statutory  affidavit  had  been  filed. 

In  Eeedy  v.  Camfield,  159  HI.  254,  a  bill  was  filed  to 
redeem  certain  lands  from  sale  under  a  foreclosure 
decree,  and  it  was  held  that  the  findings  in  the  decree 
were  sufficient  to  warrant  the  presumption  that  the  re- 
quired affidavit  of  non-residence  had  been  filed. 

71— B«nefleld  t.  Alb«rt,  132  DL  tiiat  the  widow  had  filed  a  eraw-biU 

605  (Af.).  for  the  allotmant  of  Aonvt.     Th» 

The  eonrt  in  Sweanngeo  v.  Gu-  court  took  jnriadietLon  of  tUa  ctom- 

Uek  seems  to  overlook  the  point  that  bill  and  sdjndieated.     The  dnnit 

vhen  the  drenit  eonrt  renders  a  de-  eotui  did  tliia  bj  Tirtne  of  its  powier 

eree  to  sell  land  to  pay  debts  of  a  as  a  eonrt  of  equity,  and  Uie  mle  of 

decedent,  it  is  not  in  the  exerdM  of  '  presumption  stated  bj  the  writer  of 

its  common  law  and  equi^  powers,  the  opinion  would  i^tplf.     The  de- 

as  said  in  the  Donliu  case,  57  m.  eree  was  not  them  OM  that  waa  ren- 

348.    It  can  tie  said  in  support  of  dered  in  a  statatory  proeeedinf  ■pan 

this. decision,  that  the  record  showed  and  simple. 
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la  Field  t.  The  People,  180  111.  376  R.  R.,  an  attack 
TaB  made  in  ejectment  apon  a  proceeding  to  sell  a 
minor's  land  under  a  decree  of  the  county  court.  The 
attack  was  h&aed  upon  the  fact  that  there  was  no  peti- 
tion in  the  record,  and,  therefore,  there  was  "nothing 
to  ghov  that  the  court  had  jurisdiction  of  the  subject- 
matter,  hence  the  decree  and  deed  are  void."  Here  the 
ward  was  personally  served  with  notice  and  an  answer 
pnt  in  by  a  guardian  ad  litem  appointed  by  the  court  and 
the  court  observes:  "Now  under  the  rule  declared  in  the 
Swearengen  case  that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  court,  or  court  of 
general  jurlsdictiou  but  that  whidi  appears  to  be  so,  the 
decree  in  question  wUl  have  to  be  sustained.  The  record 
contains  nothing  whatever  tending  to  show  that  the 
connty  court  in  which  the  decree  was  rendered  had  no 
jurisdiction."'" 

For  instances  in  which  foreign  judgments,  that  were 
silent  upon  the  question  of  service  or  jurisdiction,  have 
been  sustained  when  attacked  collaterally,  see  Horton  v. 
Critchfield,  18  lU.  133;  Dunbar  v.  HaUoweU  et  al.,  34  111. 
168.  See  Tucker  v.  People,  122  HI.  583,  and  Forrest  v. 
Prey,  218  111.  165,  for  successful  collateral  attack  upon 
foreign  decrees  of  divorce. 

EXCBFTIOKS  TO  fiULE — JUBIBMOTIONAL  FACTS 

Jurisdictional  facts  cannot  be  raised  by  presumption. 
In  Commissioners  v.  Harper,  38  HI.  103  Af.,  the  statute 
required  written  notice  to  be  given  of  the  meeting  of  the 
eouunissioners  to  hear  reasons  for  and  against  the  lay- 

TS— Bnnliuti    t.    The    People    ex  Hard  t.  Ths  People  ex  reL,  SSI  Bl. 

id,  67  IE.  414  (Af.) ;  Mix  t.  The  398  (Af.) ;  People  ex  rel.  t.  Hnlin, 

ttople  «x  rel.,  86  BL  318    (Af.);  ^3?  BL   122    (Af.)!    OftTrins:toii  t. 

People  ex  reL  t.  GiTena  et  bL,  123  The   People   ex   reL,    19S   ED.   484 

m.  358  (B.  B.);  People  «x  reL  t.  (Af.);    Taylor   t.    The    People  tx 

Kaenar  «t  iL,  IH  lU.  IS  (B.  B.);  ral.,  2  Gil.  349  (Af.). 
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ing  out  of  the  highway.  The  record  did  not  show  that 
proper  notice  was  given,  and  the  court  observea:  "It  is 
all  important  to  land  owners,  whose  property  is  about 
to  be  taken  for  public  nae,  that  they  should  have  the 
notice  required  by  law,  of  the  proceeding  for  that  pur- 
pose, 80  that  they  may  make  objections,  and  have  an 
opportxmity  to  protect  their  rights.  This  notice  goes  to 
the  jurisdiction  of  the  commissioners,  and  we  cannot 
presume  a  jurisdictional  fact.  Such  facts  being  estab- 
lished, the  court  is  allowed  to  presume  other  facts  to 
sustain  jurisdiction,  but  not  the  jurisdiction  itself." 

In  C.  C.  C.  &  St.  L.  Ey.  Co.  v.  Randle,  183  lU.  364  Af.,  an 
application  for  judgment  for  delinquent  taxes,  the  ob- 
jector claimed  that  the  town  had  adopted  the  provisions 
of  statute  called  "labor  system."  To  prove  the  adoption 
of  the  town  "labor  system,"  the  objector  introduced  a 
record,  which  recited  that  "at  a  special  meeting  held  in 
the  town  of  Irving,  etc.,  in  Dr.  Hobson's  oflSce,  on  the 
28th  day  of  August,  1883,  after  legal  notice  was  given, 
the  meeting  was  called  to  order."  The  statute  required, 
a  petition  signed  by  twenty-five  persons  to  be  filed  with 
the  clerk  in  order  to  authorize  the  calling  of  a  meeting. 
The  court  says:  "The  filing  of  the  petition  and  the  giv- 
ing of  the  statutory  notice  were  jurisdictional  facts  nec- 
essary to  be  proved.    They  cannot  be  presumed." 

Mandamus  against  the  Commissioners  of  Highways  to 
compel  them  to  levy  a  special  assessment  to  pay  four  in- 
stallments of  a  special  assessment  against  the  Town  of 
Joliet  for  benefits  accruing  to  highway  within  the  dis- 
trict. 

The  prayer  of  the  petition  for  mandamus  was  grwited. 
The  lower  court  was  reversed  upon  the  condition  of  the 
record  of  the  county  court  that  confirmed  the  assessment 
roll.  The  court  observes :  "The  order,  however,  of  July 
29, 1904,  confirming  the  assessment  roll  as  to  benefits  by 
the  county  court  does  not  recite  any  jurisdictional  facts, 
and,  as  no  notice  of  any  kind  is  found  in  the  record  in- 
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dicating  that  any  notice  was  served  on  the  appellants,  the 
jmisdiction  of  the  county  conrt  to  enter  such  order  does 
not  appear  upon  the  face  of  the  proceedings,  hence  it 
can  not  be  presumed  that  ihe  county  court  had  such 
jurisdiction  of  appellants  as  authorized  that  court  to 
enter  a  judgment  of  confirmation  on  such  assessment 
roll  against  the  Town  of  Joliet  This  being  so,  the  cir- 
cnit  court  erred  in  entering  judgment  herein  la  accord- 
ance with  the  prayer  of  the  petition.*"' 


The  record  proper  is  referred  to  as  containing  the  fol- 
lowing: Objections  in  writing,  cross-motion  of  property 
owner  for  leave  to  amend  one  of  his  objections,  judg- 
ment sustaining  original  motion  and  over-ruling  cross- 
motion,  judgment  for  the  tax.  There  was  no  biU  of  ex- 
ceptions showing  the  facta,  and  the  court  held  that  there 
was  nothing  to  review.'* 

INDUSTBIAL  BOABD 

(Session  Laws,  1911,  p.  315,  and  1913,  p.  335.) 

Writ  of  certiorari  to  quash  record  and  proceedings 
of  Industirial  Board  sued  out  of  circuit  court.  Petition, 
return,  and  order  of  court  are  a  part  of  the  record 
proper,  sec.  19,  par.  (h)  of  the  statate.^^ 

JUBT  TBIAT.  WHEN  ALLOWED 

It  has  been  adjudicated  that,  in  applications  for  judg- 
ment against  land  for  the  collection  of  taxes,  and  the  act 

73 — Spring  Cmek  DiiUnKga  IHe.,  7S— Pmna,  (H^  of  D«f.  in  Gnor 

Apfdlw  T.  OonnnteioiieTs  of  Hi^-  7.  Industrial  Board  et  aL,  279  lU 

«S7«  of  the  Town  of  Joliot,  238  HI  87S  (Af.). 
Ul   (B.  B.). 

74— HnllMi   T.    The   People,   138 
n.  «06  (AC}. 
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in  relation  to  change  of  venue,  the  right  of  trial  by  jnry 
has  no  application.  And  in  other  statutory  proceedings, 
the  right  to  a  trial  by  jury  is  strictly  confined  to  the  in- 
stances where  the  statute  has  so  prescribed.  The  rule 
being  that,  when  facts  are  investigated,  in  a  manner 
other  than  according  to  the  course  of  the  common  law, 
the  denial  of  a  jury  trial  is  not  an  infraction  of  the  or- 
ganic law." 

BECITALS — SUCCB8BFUL   DIEECT   ATTACK   TJPOH   FINAL   OBDBBS 
OF  INFEKIOE  TBIBUNALS — COMMIBSIONEBfl  OP  HIGHWAYS 

In  a  proceeding  for  certiorari,  the  statute  required! 
written  notices  to  he  given  of  the  meeting  of  the  com- 
missioners to  hear  reasons  for  and  against  the  laying 
out  of  a  highway.  The  record  did  not  show  that  the 
proper  notice  was  given.  Court  says:  "It  is  all  im- 
portant to  land  owners,  whose  property  is  about  to  be 
taken  for  public  use,  that  they  should  have  the  notice 
required  by  law  of  the  proceeding  for  that  purpose,  so 
that  they  may  make  objections,  and  have  an  opportunity 
to  protect  their  rights.  This  notice  goes  to  the  juris- 
diction of  the  commissioners,  and  we  cannot  presume  a 
jurisdictional  fact.  Such  facts  being  established,  the 
court  is  allowed  to  presume  other  facts  to  sustain  the 
jurisdiction,  but  not  the  jurisdiction  itself."''''    ■ 

Again,  in  a  proceeding  for  certiorari,  the  qnestion 
was,  what  is  sufficient  evidence  of  the  posting  of  the 

76 — Bobs   t.    Irving,    14   HI.    171  to  sell  land  to  paj  tazea  nndisi  jndg- 

(B.  R.)  i    JohnBon  t.  Joliet  ft  Ob.  ment  londered  without  &e  interren- 

B.  B.  Co.,  23  m.  SOS  (Af.)i  MU  t.  tion  of  a  jaiy. 

The    People,    8S    lU.    312    (Af.);  77 — Commlasionen  t.  Harper,  38 

Ward  T.  FarweU  et  aL,  97  Dl.  593  lU.  103  (Af.). 

(R.  B.) ;    TbomaB  t.  Chicago,  (Sty  Harper  ease  is  etted  in  Hamilton 

of,  204  ni.  611    (B.  R.};   Moody  t.  v.  CommiasionerB  of  Highwaya,   203 

Pound,  En.,  208  111.  78  (Af.).  HI.  269  (R.  R.).    "Notioes  reqalred 

Bhinebart  v.  Schnyler  et  al.,  2  QU.  to  be  given  are  JnrisdietioiiaL  " 
473  (A2.)  is  a  leading  case  on  right 
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notices  of  a  meeting  to  hear  reaBon  for  and  against.  The 
court  answers:  "The  Final  Order.  "We  have  examined 
the  law  carefnlly  and  find  no  provision  for  the  preser- 
vation of  this  notice.  We  think  the  full  recital  in  the 
Final  Order  of  a  strict  performance  of  the  duty,  is  suf- 
ficient to  confer  jurisdiction."  Here  it  was  held  that  the 
statutory  requirement  to  meet  within  30  days  was  man- 
datory. Record  not  showing  that,  the  proceeding  was 
void. ' ' 

This  case  was  affirmed  because:  "GommiBsioners  did 
not  meet  to  hear  reasons  and  objections  .tmtil  the  thirty- 
first  day  (the  statute  said  thirty)  after  the  day  on  which 
copies  of  the  petition  were  posted."'* 

In  a  proceeding  for  certiorari,  a  petition  was  filed  ask- 
ing for  the  vacation  of  a  road  and  the  laying  out  of  a 
road.  On  the  back  of  the  petition  was  the  following: 
"The  undersigned  commissioners  •  •  *  met  at 
commencement  of  road  on  the  27th  day  of  March,  1903, 
tea  days'  notice  of  the  time  and  place  of  said  meeting 
having  been  given  as  required  by  law,  to  hear  reasons 
for  and  against  the  laying  out  of  the  road  described  in 
the  within  petition  as  therein  prayed,  and  having  per- 
sonally examined  the  route  of  said  road  and  heard  the 
reasons  as  were  offered  for  and  against  laying  out  of 
the  same,  we  decided  that  the  prayer  should  not  he 
granted,  which  decision  was.publidy  announced." 

In  quashing  the  record,  it  was  held :  Above  record  did 
not  recite  that  reasons  for  and  against  vacating  the  said 
road  were  heard.  It  does  not  state  that  ten  days'  notice 
of  the  time  and  place  of  such  meeting  by  posting  notices 
in  five  of  the  most  public  places  va  the  township  in  the 
vicinity  of  the  road  to  be  vacated  or  laid  out."  Court 
says:  "^he  fixing  of  the  time  and  place  of  the  meeting 
and  the  posting  of  the  notices  provided  in  Sec.  33,  are 

TS— ShinUe  et  ■!.  Com'n  T.  lU- 
ga  et  ftL,  5S  m  422  (Af.). 
B.P.— 12 
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juriBdictional,  and  the  record  must  ahow  tiiat  there  was 
a  compliance  with  this  sectioiL"  " 

Again,  in  a  proceeding  for  certiorari,  the  commis- 
sionerB  adjourned  the  meeting,  but  no  notices  of  the  time 
and  place  were  posted.  The  final  order,  eBtablishing  the 
road,  the  commissioners  say:  "We  did  adjourn  said 
meeting  after  due  notice  until  the  17th  day  of  Sept., 
A.D.,  1903."  But  the  court  says:  "Such  recital  is  a 
mere  condusion  of  law.  Facts  must  he  stated,  from 
which  the  court  is  able  to  see  that  this  conclusion  is  tme. 
A  quasi  judicial  tribunal  of  inferior  jnrisdiotion  should 
recite  facts  or  preserve  the  facts  themselves,  upon  whi(di 
its  jurisdiction  depends.  The  record  must  show  affirm- 
atively that  the  notice  provided  for  in  the  statute,  has 
been  given,  so  that  the  court  may  be  able  to  see  either 
from  the  facts  themselves,  or  specific  recitals  of  those 
facts,  that  due  notice  was  given.  After  citing  author- 
ities, the  court  says:  "The  provisions  of  the  statute 
upon  this  subject  are  mandatory  and  not  directory. 
(Shinkle  et  al.  v.  Magill  et  al.,  58  HL  422  (Af.)." 

FINAL  OBDEBS   OF   INFEBIO&   COUBTS — ^BECUALS — SUCCESSFUL 
COLLATERAL  ATTACK 

Commissioners  of  highways,  city  comicils,  etc.,  must 
recite  sufficient  facts  to  show  that  the  preliminary  steps, 
required  by  the  statute  to  give  jurisdiction,  have  been 
complied  with. 

In  a  decree  enjoining  commissioners  from  ordering 
the  opening  of  a  certain  highway,  the  final  order  omitted 
any  mention  of  a  compliance  with  the  statutory  require- 
ment as  to  posting  notices.  Held  void.  Injunction  sus- 
tained.** 

7»— Trosen  v.  Dick,  216  lU.  98  81— FrixeU  et  aL   v.  Bogera,   8S 

(B.  B.).  lU.  109  (Af.). 

80 — OanunisBioiLera   of   Bighmfa 
V.  Smith,  217  HL  2G0  (Af.). 
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An  objection  Was  made,- on 'a,  trial  for  tbe  violation 
of  a  city  ordinance,  because  tHere  was  no  prtfof  that  it 
had  been  submitted  to  a  vote  of  the  people  as  required 
by  statute.  Court  says;  "Municipal  cotTporations  ex- 
ercise only  delegated  and  limited  powers,  and  in  the 
absence  of  express  statutory  provision  to  that  effect, 
conrts  are  authorized  to  indulge  in  no  presumptions  in 
favor  of  the  validity  of  their  ordinances.** 

In  a  mandamus  proceeding  by  the  commissioners  of 
highways  against  the  county  board  to  compel  said  board 
fo  appropriate  money  for  the  construction  of  a  bridge, 
the  record  of  the  former,  which  was  assailed  recited: 
"The  amonnt  of  taxes  was  fixed  at  forty  cents  for 
bridges,  and  twenty  cents  for  roads;  for  making  and 
repairing  bridges,  $6,000.40;  for  other  purposes  $2,100; 
total,  $8,100.41.  Moved  to  petition  county  for  aid  in 
building  bridges  over  "Wood  River;  carried." 

In  order  to  hold  the  county  liable  to  contribute  toward 
■  SDcb  a  bnildingfond,  the  statute  required  that  it  should 
appear  from  the  record  of  the  commissioners :  That  it 
was  necessary  to  repair  or  constmet;  that  the  whole 
expense  of  the  work  would  be  an  nnreasonable  burden 
upon  the  town,  and  that  the  cost  of  the  same  would  be 
more  than  could  be  raised  in  one  year  by  ordinary  taxa- 
tion. The  supreme  court  in  sustaining  the  lower  court 
in  its  refusal  to  allow  these  facts  to  be  shown  by  parol 
olffierves:  "The  imperfect  record  of  the  determination 
and  action  of  the  comnussioners  could  not  thus  be  cured 
and  aided  by  parol.  Considerations  of  the  gravest  char- 
acter require  us  to  hold,  that  where  the  law  has  required 
a  record  to  be  kept  of  corporate  action  by  any  of  the 
agencies  of  the  state,  the  record  alone  can  be  resorted 
to  to  establish  such  action,  in  all  collateral  proceed- 
ings."*' 

8E— Sebott  T.  PMple,  S9  HI.  195  83~-People  ex  i«L  ▼.  Uadiaon, 
(a.  B.}.  County  of,  12S  HL  334  (Af.)  and 
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On  complaint  before  a  justice  of  the  peace  for  ob- 
strnoting  a  highway,  the  final  order  of  the  conuniasioners 
who  had  attempted  to  lay  out  the  highway  was  offered. 
In  holding  the  final  order  defective,  the  supreme  court 
thus  observes: 

"When  the  sole  reliance  to  establish  a  road  is  placed 
on  the  final  order,  the  sufficiency  of  such  order  neces- 
sarily depends  upon  the  recitals  and  orders  contained 
in  the  same.  Although  the  rale  in  this  state  has  been 
that  in  the  matter  of  laying  out  •  ■  •  roads  the 
presumptions  are  all  in  favor  of  the  regularity  and  va- 
lidity of  the  various  steps  and  proceedings  that  are 
antecedent  and  preliminary  to  the  entry  of  the  order 
•  ■  •  but  subject  to  rebuttal  ■  •  •  yet  if  the  re- 
citals and  orders  in  the  final  order  show  the  lack  of  any 
essential  element,  and  such  lac^  is  not  supplied  by  the 
papers  relative  to  the  antecedent  proceedings  •  •  » 
such  order  will  be  ineffectual  to  establish  the  road."" 

In  an  action  of  debt  against  a  party  for  obstracting 
a  highway,  the  plaintiff  offered  in  evidence  a  final  order 
that  recited  "that  they  had  fixed  upon  Jan.  16,  1903  at 
two  o'clock  P.  M.,  as  the  time  when  and  the  site  of  the 
road  as  the  place  where  they  would  meet  to  exajune 
the  route,"  etc.  In  this  case  the  road  was  one  mile  long, 
and  it  was  held  that  the  place  named  was  too  indefinite 
to  give  the  commissioners  of  highways  jurisdiction."' 

UNSUCCBSSFUL  COLLATERAL  ATTACK 

In  an  action  of  trespass  quare  clnusum  fregit  the  de- 
fendant introduced  the  record  of  a  road,  which  had  been 
laid  out  by  three  supervisors,  to  whom  the  proceeding 
had  been  presented  by  an  appeal  from  the  commissioners 

Chaplin  T.  Higliwaj  Com'n,  129  HI.  85 — Andnbon,  Town  of  y.  Hand, 

651  (B.  B.).  E31  m  834  (B.  B.). 

84 — Coi  T.   Com'rB  of  HighwaTS, 
194  HL  356  (Af.). 


itizecoy  Google 


Begobd  Fbofeb — Special  Assbbsuents  181 

of  highways.  The  objection  was  made,  that  the  record 
did  not  show  the  posting  of  the  statutory  notices  and 
sustained.  The  supreme  court  in  reversing  observes: 
"There  is  no  question  that  the  appeal  was  taken  in  strict 
conformity  to  the  law,  and  hence  the  supervisors  had 
jurisdiction  to  investigate  that  question  of  notice,  as  well 
as  all  other  questions  involved  in  the  appeal,  and  they 
found  and  determined  that  due  notice  had  been  ^ven — 
that  is  conclusive  in  a  collateral  action,  as  this  is."  *' 

In  an  action  of  trespass  for  removing  a  fence,  in  which 
the  defense  was,  that  it  was  done  in  opening  a  highway, 
the  answer  was  that  the  assessment  of  damages  was  not 
regular  in  this:  The  commissioners  gave  the  appellant 
(land  owner)  notice  that  they  would  present  the  cer- 
tificate to  tie  justice  of  the  peace  asking  for  a  jury  to 
assess  damages  on  the  11th  of  March.  The  justice  dated 
his  docket  on  the  13th  and  the  appellant  claimed  that  It 
thus  appeared  that  the  certificate  for  the  jury  was  not 
in  fact  presented  till  the  13th.  In  meeting  this  position 
the  supreme  court  observes:  "The  final  order  of  the 
commissioners  in  establishing  the  road  has  the  positive 
statement  that  the  certificate  was  presented  to  the  justice 
of  the  peace  on  the  11th  day  of  March,  1875  and  a  jury- 
was  selected  by  the  commissioners.  This  final  order  is 
made  by  the  statute  prima  facie  evidence  of  the  regu- 
larity of  the  proceedings.  •  •  •  "W^©  cannot  accept 
the  mere  date  of  the  docket  entry  as  rebutting  the  evi- 
dence of  the  presentation  of  the  certificate  on  the  11th 
of  March."" 

fii  a  bill  for  an  injunction  against  the  highway  com- 
missioners alleging  that  appellant  was  the  owner  of  the 
land  and  that  there  was  no  highway  in  the  locus  in  qito, 
the  question  was  whether  the  appellant  had  executed  a 
release.  The  court  refers  to  section  92,  Eoad  Law  (R. 
S.  1874,  p.  927)  and  says:    "By  this  statute  the  final 

se—WeQs  et  al.  V.  Hi«ka,  27  lU.  87— Hauldiu  v.  QiMavaj,  88  IlL 
343  (R  B.).  165  (Af.). 
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order  of  the  commissioners  or  supervisors  who  laid  out 
the  road  is  made  prima  facie  evidence  of  the  regularity 
of  the  proceedings,  and  that  all  antecedent  provisions 
of  the  statute  have  been  complied  with." 

This  final  order  showed  that  Samuel  Trotter  (appel- 
lant) was  the  owner  of  the  land  at  the  time  the  commis- 
sioners acted  upon  the  petition  to  lay  out  the  road,  and 
that  he  had  released  his  damages.^" 

BECITALS   IN   OBDINANCEB — BU8TAINBD   ON   DIBECT   ATTACK 

The  evidentiary  force  of  recitals  in  an  ordinance  au- 
thorizing a  special  assessment  was  considered  on  an 
appeal  from  a  confirmation  judgment.  The  ordinance 
recited:  "Whereas,  the  eommisBioners  have  submitted 
to  the  corporate  authorities  of  the  town  of  West  Chicago 
a  petition  of  the  owners  of  a  majority  of  the  land  front- 
ing on  said  improvement,  duly  verified  by  their  engineer; 
and  whereas,  the  corporate  authorities  of  the  town  of 
West  Chicago  have  found  that  said  petition  contains 
the  signatures  of  the  owners  of  a  majority  of  the  land 
fronting  on  said  Dou^as  Boulevard:  Now,  therefore, 
be  it  ordained,"  etc. 

In  considering  the  force  and  effect  of  the  above  re- 
cital the  court  observes:  "This  recitation  we  think 
properly  receivable  in  evidence  as  prima  facie  proof 
of  the  facts  recited.  The  corporate  authorities  of  the 
town  were,  by  the  statute,  invested  with  sole  power  in 
the  premises,  and  were  erected,  by  the  statute,  into  an 
official  body  charged  with  the  duty  of  acting  impartially, 
in  their  oflScial  capacity,  as  between  the  park  commis- 
sioners and  the  owners  of  private  property  which  would 
be  subject  to  the  burden  of  special  assessments  in  the 
event  the  improvement  as  proposed  by  the  park  commis- 
sioners should  be  carried  into  completion.    The  official 

88 — Trotter  t.  Barrett  et  si.,  104 
lU.    E62    (Af.)- 
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duty  first  devolving  upon  the  corporate  authorities  was 
to  ascertain  whether  the  owners  of  a  majority  of  tho 
land  fronting  on  the  proposed  improvement  had  peti- 
tioned for  the  improvement  They  discharged  that 
dnty." 

In  this  case  the  authority  of  the  corporation  to  act 
was  contingent  upon  a  petition  being  presented  signed 
by  a  certain  definite  number  of  property  owners,  and 
the  position  taken  by  the  court  is:  If  the  ordinance 
shows  by  recital  that  the  petition  signed  by  the  property 
owners  was  examined  by  the  corporate  body  to  which  it 
was  addressed  and  found  to  contain  the  statutory  num- 
ber of  petitioners,  jurisdiction  and  power  to  act,  in  the 
absence  of  counter  vailing  proof,  is  thereby  conferred 
upon  the  court.®* 

This  case  should  be  carefully  distinguished  from 
Thorn  V.  West  Chicago  Park  Com'r,  130  111.  594,  where 
the  commissioners  introduced  proof  on  their  own  motion 
to  support  the  finding  as  to  the  statutory  number  of 
petitioners.  It  thas  became  a  question  of  fact  whether 
the  petition  did  contain  the  requisite  number  of  names. 

jnamwcnoN  op  subject  mattee — successful  collatebal 

ATTACK 

In  all  statutory  proceedings,  or  those  not  according 
to  the  course  of  the  common  law,  or  where  no  personal 
notice  is  given  to  the  parties  ultimately  to  be  affected, 
the  petition,  that  is  to  awaken  the  action  of  the  court, 
must  contain  all  the  facts  required  by  the  statute  to 
appear  therein.  The  averments  of  fact  stand  in  the 
place  of  and  are  analogous  to  a  summons  and  the  return 
thereon  of  the  sheriff,  in  common  law  cases;  hence  the 

89 — CommingB  et  ol.  t.  West  Chi-  reL,  183  IlL  391  (Af.)t  whera  Omn- 

cago    Fuk    Com'rs,    181    III    136  mingB  et  al.  t.  Wert  Chicago  Paik 

{AS.).  Com'rs  ii  elt^d  on  eollateial  attack. 

8m  MiEHanm  et  bL  v.  People  ei 
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strictnesa  with  which  they  nraat  be  scmtimzed  when 
viewed  collaterally.  This  is  specially  true  in  testing  col- 
laterally proceedinga  by  guardians  to  sell  the  land  of ' 
their  wards,  proceedings  for  the  adoption  of  children 
and  the  condenmation  of  land  for  the  public  benefit 

It  is  important  to  observe,  that  facts,  as  contradis- 
tinguished from  conclusions,  must  be  stated.  The  peti- 
tion must  be  subject  to  the  same  test  that  bills  in  chan- 
cery are  upon  demurrer.  The  rule  in  chancery  is,  that 
the  "bill  must  contain  sufficient  matters  of  fact  per  se 
to  maintain  the  case."  This  point  can  be  illustrated 
by  reference  to  a  bill  in  chancery,  where  the  allegation 
w^ :  "Complainants  are  advised  and  believe,  and  there- 
fore charge  the  fact  to  be,  that  no  legal  and  sufficient 
notice  of  the  application  for  confirmation  of  said  assess- 
ment was  given."  This  was  held  to  be  not  a  statement 
of  fact  but  a  conclusion  of  law.  So  an  allegation,  in  a 
bill  seeking  to  have  an  instrument  declared  to  be  a  mort- 
gage, that  a  certain  transaction  was  a  mortgage,  is  not 
a  statement  of  fact  but  a  conclusion  of  the  pleader. 

Rule:  The  rule  for  testing  statutory  petitions,  when 
assailed  collaterally,  is :  If  all  the  facts,  required  by  the 
statute  are  not  inserted  in  the  petition  that  is  designed 
to  awaken  the  action  of  the  court,  then  the  record  assailed 
must  he  treated  as  void,  unless  the  findings  in  the  decree 
include  these  facts,  or  raise  necessary  presumptions  of 
omitted  facts  having  been  proved  on  the  hearing. 

In  an  action  of  trespass  for  causing  the  imprisonment 
of  a  man  and  his  wife,  the  latter  of  whom  was  acting 
as  administratrix  of  her  deceased  husband's  estate,  the 
arrest  and  imprisonment  being  under  tin  order  of  the 
county  court,  made  in  the  exercise  of  a  special  statutory 
power,  the  record  assailed  lacked  an  averment  of  fact, 
without  which  the  court  could  not  act,  and  was  therefore 
void.  The  county  court  (probate  side)  was  assuming 
to  exercise  power  conferred  by  statute,  and  its  record 
not  showing  affirmatively  that  it  had  jurisdiction  of  the 
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subject  matter,  no  presumptione,  when  it  was  assuled 
collaterally  coxild  be  indulged.*^ 

In  an  action  npon  an  administrator's  bood,  one  ques- 
tion was :  Whether  the  person  bringing  the  suit  was  in 
fact  an  administrator  de  bonis  non.  To  show  that  he 
waa,  the  record  of  the  probate  court  was  introduced 
which  showed  a  petition,  asking  that  the  former  admin- 
istratrix be  cited  in,  to  show  cause  why  she  had  neg- 
lected to  pay  a  certain  claim,  when  the  estate  was  solvent- 
On  this  petition  the  court  removed  the  administratrix. 
It  was  held  that  there  was  no  averment  of  fact  in  the 
petition  that  warranted  the  court  removing  the  adminis- 
tratrix." 

Again  a  decree  of  the  probate  court  removing  an  exec- 
utor in  response  to  a  petition  and  citation  that  directed 
him  to  appear  and  present  his  accounts  for  settlement, 
waa  held  void.'^ 

Again  letters  of  administration  were  taken  out  upon 
the  estate  of  one  supposed  to  be  dead.  His  estate  was 
distributed  under  a  decree  of  court  by  the  master  in 
chancery.  In  an  action  against  the  sureties  on  the  bond 
of  the  master,  an  attack  was  made  upon  the  decree  of 
the  probate  court  appointing  an  administrator  and  sus- 
tained. To  the  point  that  jurisdiction  depended  upon 
the  facts  set  out  in  the  application,  the  supreme  court 
replied:  "It  is  a  fatal  error  to  suppose  the  power  to 
decide  in  any  case  rests  solely  upon  the  averments  in 
the  pleading."*' 

In  an  action  of  ejectment,  a  condemnation  record  was 
assailed.  In  reference  to  the  necessity  of  the  statutory 
averments  in  the  petition  the  court  observes:    "To  put 

90 — JobvBon  -r.  Von  Eettler,  84  03 — ThonutB  et  al  t.  The  People 

in.  31S  (Af.).  foi  use,  107  lU.   S17    (Af.).     See 

91— Miuroe  t.  People  for  ■»«,  102  Blee  et  al  T.  Tnvis,  816  lU.  819 

m.    406    <B.    Dis.).      See    Wand-  (B.  B.). 
r.  Id.,  2S2  m.  266. 

12— Huifut  T.  NeedlM,  108  HI. 
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the  court  in  motion,  and  give  it  jurisdiction  in  condem- 
nation proceedings,  a  petition  is,  in  general,  necessary, 
and  must  be  in  conformity  with  the  statute  granting  the 
light  of  condemnation.  It  should  set  forth,  by  appro- 
priate averments,  all  such  facts  as  are  necessary  to  au- 
thorize the  tribunal  to  act  •  •  •  yif^  are  constrained 
to  hold  that  th^e  conrt  acted  without  jurisdiction,  and 
that  its  judgment  was  unauthorized  and  void.  In  the 
exercise  of  special  statutory  jurisdiction,  the  court  or 
judge  exercising  it  may  be  regarded  as  an  inferior  tri- 
bunal, and  possessing  no  power  not  specially  given  by 
the  statute,  and  therefore,  irregularities  in  the  proceed- 
ing may  be  taken  advantage  of  collaterally.""* 

In  a  partition  proceeding,  a  decree  of  adoption  was 
successfully  assailed.  The  court  observes;  "Not  only 
does  the  petition  fail  to  state  that  the  mother  consented 
to  the  adoption,  or  that  she  deserted  the  child  for  one 
year  next  preceding  the  application,  but  the  decree  of 
adoption  also  fails  to  find  that  the  desertion  was  for  the 
space  of  one  year  next  preceding  such  application."'* 

JUBISDICTION   OF  SUBJECT   MATTEB — UNSUCCESSFUL 
COLLATEBAL  ATTACK 

In  an  action  of  ejectment  an  attack  was  made  upon 
an  administrator's  petition  to  sell  land  to  pay  debts 
which  averred: 

94 — Chicago     and     Northwettera  jurisdiction   of  the  particular  cue 

Railway   Co.    t.   GaJt,   133   111.   697  then  Mcap;iiig  the  attention  of  the 

(Af.).  court,    but   ths   jurisdiction   of   tlie 

95 — WattB  V,  Dull  et  al.,  184  IlL  clais  of  casea  to  which  the  partien- 

86   (Af.).  lar  case  belongB. "    (Sted  from  page 

See   Kennedy   t.   Borah,   226   IlL  363.     See  also:    FnuiUin  Union  r. 

243  (Af.),  where  the  decree  of  adop-  People,  220  111.  356  (Af.). 

tion  was  BUatained.  An  ordinance  of  a  city  waa  boc- 

WhBt  ia  meant  by  juriidictiont  cesafully  attacked  collaterally  be- 
In  O'Brien  T.  People,  216  IlL  3S4,  it  cause  the  petition  which  was  de- 
is  said:  "Jurisdiction  of  the  par-  signed  to  awaken  the  action  of  the 
tieular  matter  does  not  mean  simply  city  goTemment  waa  not  aigoed  by 
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"That,  under  and  pursuant  to  his  appointment  as 
BDch  administrator,  he  has  proceeded  to  adjust  and 
settle  the  affairs  of  said  estate,  in  manner  prescribed 
hy  law;  that  there  are  no  available  dues  or  demands, 
personal  property,  effects  or  assets  belonging  to  said 
estate,  so  far  as  your  petitioner  has  been  able  to  learn, 
except  as  heretofore  reported.  That  your  petitioner, 
administator  as  aforesaid,  finds  that  there  is  a  large 
balance,  to  wit,  the  sum  of  $225,  or  thereabouts,  still 
standing  against  said  estate,  and  which  balance,  by  the 
order  and  allowance  of  said  county  court,  ought  to  be 
paid,  but  which  your  petitioner  is  entirely  unable  to  do, 
for  want  of  property  or  assets  subject  to  his  control." 

This  petition  was  assailed  for  the  reasons:  That  it 
did  not  show  that  the  personal  property  had  been  ap- 
phed  toward  the  payment  of  the  debts;  that  there  was 
no  averment  that  the  personal  property  was  insufficient 
to  pay  the  just  claims,  nor  that  a  just  and  true  account 
of  the  personal  property  had  been  made  prior  to  obtain- 
ing an  order  of  sale.  The  language  of  the  supreme  court 
in  sustaining  the  petition  is.:  "The  petition  stated 
enough  to  require  the  court  to  act  in  the  premises, — to 
set  it  in  motion,  and  that  was  sufficient  to  give  the  court 
JDrisdiction,  and  whatever  was  done  under  it,  was  not 
in  the  exercise  of  a  usurped  power,  but  of  one  conferred 
by  law,  and  although  the  court  may  have  exercised  that 
power  erroneously,  its  orders  and  decisions  are  binding 
till  reversed."" 

A  decree  adopting  a  minor  was  assailed  in  a  parti- 

anr   penon   antlioriied   to   Oga  it.  111.   179   (Af.)    and  the  following: 

Pflopla  u  nL,  Appellee  t.  Ohioago,  Btow  et  al.  v.  Kimball  et  aL,  28  Dl. 

BniliBgton  ft  Qniney  BaUroad  Co.,  B3   (Af.);  QmiAj  et  al.  t.  HaU,  36 

231   in.  463    (Af.).  IlL    313     (Af.);    Uoore    et    nx.    t. 

See   EfiiBedr  t.  Borah,  226   DL  Neil  et  a1.,  30  m.  258  (Af.);  Hof- 

Ua  (Af.).     Watts  T.  DnU  ia  cited  fitt  et  aL  v.  Mofflt,  SB  HI.  641  (Af.) ; 

aad  the  d«nee  of  adoption  i»  bob-  Bostwick  et  aL  t.  Skinnet  et  aL,  SO 

tainad.  IlL  147  (Af.). 

M — Inmon  et  oL  v.  Loberg,  it 
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tion  proceeding.  The  petition  did  not  state  the  consent 
of  the  father,  or  his  death  or  that  he  had  abandoned  the 
child.  The  petition  did  state  that  the  mother  consented 
and  requested  that  the  petition  be  granted.  The  record 
showed  that  the  mother  appeared  upon  the  hearing  and 
signified  her  willingness  by  signing  a  written  consent. 
The  court  held  that  the  omitted  averments  were  not  fatal 
on  collateral  attack,  "the  statute  only  requires,  as  a 
jurisdictional  fact,  that  the  parent  be  named  who  has 
the  actual  custody  and  guardianship  of  the  child,  and 
that  it  be  shown  that  that  person  consents  to  the  adop- 
tion."" 

A  petition  in  an  action  to  condemn  land  for  a  right  of 
way  was  assailed  in  an  action  of  trespass.  The  railroad 
sought  to  justify  by  introducing  the  proceedings  under 
which,  it  obtained  a  right  of  way  by  condemnation.  The 
lower  court  held  the  proceedings  inadmissible.  The  su- 
preme court  in  reversing  thus  observes:  "The  judge 
before  whom  that  proceeding  was  had,  was  exercising 
a  special  jurisdiction,  conferred  upon  him  by  statute, 
and  hence  it  was  necessary  to  show  that  it  was  such  a 
case  as  authorized  him  to  act, — that  the  facts  existed, 
or  at  least  were  alleged  to  exist,  which  gave  him  juris- 
diction of  the  subject  matter.  It  was  suJBScient  if  those 
facts  appeared  in  the  averments  of  the  petition,  or  in 
the  order  of  the  judge,  or  Indeed  in  any  part  of  the  rec- 
ord. When  such  an  application  was  presented  as  re- 
quired him  to  act,  then  he  acjqnired  jurisdiction  over 
the  subject.  He  was  then  properly  set  to  work.  When 
jurisdiction  is  once  shown  to  have  attached,  his  authority 
to  act,  was  as  complete  as  is  the  authority  of  the  circuit 
court  in  any  matter  of  which  it  has  jurisdiction,  and  the 
intendments  and  presumptions  in  favor  of  the  correct- 
ness of  the  action  had  and  judgment  pronounced,  are  as 
strong  in  the  one  case  as  in  the  other. 

97 — Barnard  et  al.  v.  Banuxd,  lowing :  FlannigBii  v.  Howard  «t  aL, 
119  BL  92    (B.  A  A.)   and  the  fol-      EOO  lU.  3»«  (B,  B.). 
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In  this  case  every  necessary  fact  appears  in  the  record 
to  require  the  tribunal  to  act, — to  give  it  jurisdiction. 
It  then  had  a  right  to  adjudge  as  to  all  matters  within 
its  jurisdiction,  and  its  judgments  were  conclusive  in 
all  collateral  proceedings."  " 

In  an  action  of  ejectment  a  petition,  under  which  a 
guardian  obtained  a  decree  of  the  circuit  court  for  the 
sale  of  hia  ward's  land,  was  assailed.  Every  averment 
of  fact  required  by  the  statute  was  in  tbe  petition,  "ex- 
cept that  instead  of  averring — 'that  the  guardian  haa 
faithfully  applied  all  the  personal  estate,'  it  stated  that 
no  personal  property  of  the  wards  had  ever  come  to  his 
hands." 

In  holding  that  the  "court  was  properly  set  to  work," 
this  observation  is  made:  ""We  do  not  think  this  de- 
parture from  the  expressions  of  the  statute  fatal  to  the 
jaiisdiction  of  the  court,  although  it  must  be  admitted 
that  the  averment  is  somewhat  equivocal.  The  mean- 
ing of  the  statute  is,  that  the  guardian  should  have  faith- 
fully applied  all  of  the  accessible  personal  estate;  and 
we  are  disposed  to  hold  that  the  averment  here  was 
equivalent  to  that;  for  if  there  never  was  any  personal 
estate,  that  statement  must  he  equally  satisfactory."*" 

In  an  action  of  ejectment,  a  judgment  for  the  sale  of 
land  for  taxes  was  assailed.  In  holding  that  the  in- 
formalities in  the  record  were  not  fatal  to  the  jurisdic- 
tion of  the  conrt  granting  leave  to  soil  the  land,  the  su- 
preme court  thus  observes:    "The  rule  of  law  is  well 

M — Omiena    and    Oiieogo    TJnion  Bfl — Toung  at  aL  t.  Lorain  et  el., 

Baflroad  Co.  t.  Ponnd  et  aL,  S8  ED.  11  m.  624  (B.  B.).    Also  tlie  tol- 

3M     (B.    n.)     and    the    ftdlowing:  lowing:     Fitigibbon  «t  aL   t.   Lake 

Skate  T.  Chicago  ft  HilwankN  Bail-  et  aL,  29  DL  165   (Af .} ;  UuUord 

losd  Co^  2a  m.  133    {At.) ;    Cbi-  et  al.  v.  atalcenbaoh  et  aL,  46  m. 

(ago,  Btulingtoa  A  Qoiiir^  Bulroad  303  (Af.) ;  Wing  et  aL  t.  Dodge  et 

Co.  V.  Chamberlain  et  aL,  84  DL  333  al.,  80  DL  564  <A  in  Part) ;  Beid 

(K.  S.J ;  Townaend  t.  Chicago  and  et  tO.  t.  Morton,  119  HL  118  (Af.) ; 

AUoa    Baflnad    Co.,    91    DL    545  Field  v.  Peoples  et  al.,  ISO  DL  376 

(At).  (B.  B.). 
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settled,  that  when  a  judgment  is  rendered  by  a  court 
thus  possessing  jurisdiction,  although  the  judgment  may 
be  irregular  and  erroneous,  it  is  obligatory  until  re- 
versed.'*^ 

A  decree  of  the  county  court  appointing  a  conservator 
of  a  married  woman  was  assailed  in  an  action  of  eject- 
ment. In  holding  against  the  right  of  recovery  by  the 
heirs,  the  supreme  court  observes:  "A  proper  petition 
was  filed  •  •  ■  there  was  jurisdiction  of  the  person 
and  the  subject  matter.  Whether  the  court  judged  cor- 
rectly in  regard  to  this  being  the  kind  or  class  of  prop- 
erty of  which  a  sale  should  be  decreed,  or  in  regard  to 
the  necessity  of  a  sale,  could  not  be  inquired  into  in  a 
collateral  proceeding.    It  is  not  jurisdictional"" 

An  attack  made  upon  the  petition  to  probate  a  will 
failed  because  the  petition  contained  "all  the  elements 
necessary  to  call  the  probate  court  into  action."  ^ 

BEOORD  PROPER — DRAIBAGE 

From  analogy  to  a  common  law  record  the  petition 
(all  that  is  necessary  to  set  the  wheels  of  the  court  in 
motion)  notice  to  parties  interested,  assessment  roU,  re- 
port of  commissioners,  objections  filed  by  property  own- 
ers and  orders  of  court  constitute  the  record  proper. 

Under  a  writ  of  certiorari,  the  record  proper  in  a  cer- 
tain proceeding  in  a  special  drainage  district  was  re- 
viewed and  quashed  because  the  commissioners  were 
proceeding  to  enlarge  the  district  without  giving  notice 
to  property  owners  interested.  In  support  of  its  ruling, 
the  court  observes : 

"The  jurisdiction  is  a  special  statutory  one,  and  can 
be  exercised  only  in  the  manner  and  under  the  condi- 

1— Cheatnnt  t.  Manh,  12  m.  173  3— Ohieago  Title  ft  Tnut  Co.  t. 

(B.  B.).  Brows  et  «L,  183  in.  42  (R.). 

2 — Qudner    v.    Muonej,   06    III. 
BB2  (Af.). 
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tioDS  prescribed  hy  the  statute.  Every  attempt  there- 
fore to  grant  the  petition  and  organize  a  district  where 
the  prescribed  notice  has  not  been  given  is  nugatory  and 
void.  In  this  ease  it  appears  upon  the  face  of  the  record 
that  the  first  pnhlication  of  the  notice  in  a  newspaper 
published  in  Tazewell  Comity  was  on  Deo.  23,  and  the 
hearing  was  had  on  the  10th  of  the  following  January, 
the  first  publication  being  only  eighteen  days  instead  of 
twenty  days  before  the  day  on  which  the  petition  was 
heard.  Most  certainly,  if  the  provisions  of  section  fift; 
were  applicable  at  all,  as  we  think  they  clearly  were, 
they  not  only  required  publication  of  notice,  but  its  pub- 
lication for  the  full  period  of  twenty  days,  and  such 
publication  was  essential  to  the  authority  of  the  com- 
missioners to  act.  As  such  publication  was  not  made 
there  was  a  fatal  defect  of  notice  and  a  consequent  de- 
fect of  jurisdiction."* 

The  record  proper  was  reviewed  on  error.  The  re- 
port of  the  commissioners,  showed  that,  as  a  matter  of 
fact,  the  siud  commissioners  had  assessed  two-quarters 
of  land,  that  were  not  liable  to  be  assessed.  This  raised 
a  question  of  fact,  that  could  not  be  tried  upon  the  record 
proper,  in  the  absence  of  a  bill  of  exceptions  showing 
what  evidence  was  heai'd.  The  court  would  presume 
that  the  lower  court  was  right  in  confirming  the  report.'' 

In  a  proceeding  in  the  county  court  to  annex  land  of 
appellant  to  a  drainage  district,  a  hearing  was  had  on 
notice.  After  the  appellant  had  been  defaulted,  the 
conunissioners  presented  an  assessment  roll.  Appellant 
presents  objections  which  were  overruled.  Motion  to 
submit  the  case  to  a  jury  overruled.  There  was  no  ex- 
ception to  these  rulings.  Court:  "The  rule  is  without 
exception,  that  error  cannot  be  assigned  upon  the  ruling 
of  the  court,  during  the  progress  of  the  trial  not  ex- 

4 — Qimttrioaari  Dninmge  Di&  6 — Hobhwi  t.  Hnnt  Dninaga  Dla., 
«.  OriOn  «t  iL,  134  HL  880  (Af.).      135  IlL  SI  (Af.). 
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cepted  to  at  the  time,  and  properly  preserved  in  a  bill 
of  exceptions."* 

The  Cat  Tail  Drainage  District  filed  a  petition  in  the 
county  court  against  the  Johnson  Creek  Levee  ana 
Drainage  District  to  recover  undar  the  Act  of  1913  (Ses. 
Laws,  See.  7,  p.  274,  1913),  "the  costs  of  the  eonstruc- 
tion  and  maintenance  of  outlet  ditches  beyond  the 
boundaries  of  said  districts  for  the  common  benefit  of 
both  districts." 

An  answer  and  a  cross  petition  were  stricken  from 
the  files  and  a  demurrer  sustained  to  pleas  that  were 
interposed.  The  court  rendered  no  further  order  and 
the  defendant  appealed.  The  appeal  was  dismissed  be- 
cause the  statute  (section  7)  provided  that  the  "practice 
shall  be  as  in  common  law  cases."  At  common  law  "if 
appellant  had  desired  the  suflSciency  of  its  answer  or 
pleas  passed  upon,  it  should  have  elected  to  stand  by 
them  and  refused  to,  answer  further,  so  that  the  court 
might  have  rendered  judgment  by  default."' 

A  petition  was  filed  by  the  commissioners  of  a  drain- 
age district  under  section  37  (Levee  Act,  Ses.  Laws  1905, 
p.  280)  including  an  itemized  statement  showing  the 
money  received  and  expended  and  asking  that  the  court 
levy  an  additional  assessment  to  complete  the  work  al- 
ready laid  out  All  necessary  parties  were  brought  in 
by  notice  and  the  court  found  from  the  evidence  that 
there  were  not  sufficient  funds  of  the  district  to  complete 
the  work  and  that  all  damages  had  been  adjusted  in  the 
original  proceeding.  As  ordered  by  the  court  a  new 
assessment  was  spread  and  reported  by  the  commis- 
sioners. Objections  were  filed  to  the  confirmation  of 
the  assessment,  which  the  court  overruled:  The  prop- 
erty owners  on  the  same  day  made  a  motion  in  arrest 
of  judgment  which  the  court  sustained.    The  court  then 

6— Trigger  t.  Drainage  Dia.,  193  1m  t.  Johusoa  Greek  LevM  «Bd 
DL  230  (Af.).  Drkiiuga   Dia.,   27S  BL    191    (Ap- 

7— Oat  Tail  Dntinage  DU.,  Appel-     peal  dia.). 
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"vacated  and  set  aside  the  order  overmling  the  objec- 
tions made  by  the  appellees,  further  ordering  that  the 
objections  made  by  appellees,  and  each  of  them,  be  'sus- 
tained as  to  matters  of  law  presented  thereby,'  and  that 
the  assessment  rol!  as  then  corrected  be  confirmed." 

The  supreme  court  reversed  the  county  court  saying: 
"Only  those  errors  which  appear  on  the  face  of  the  rec- 
ord, or  those  matters  which  should,  but  do  not,  appear 
on  the  face  of  the  record,  can  be  urged  in  arrest  of  judg- 
ment. A  motion  in  arrest  of  judgment  is  based  on  the 
record  proper,  and  in  considering  such  a  motion  the 
court  does  not  look  into  the  evidence."  This  proceed- 
ing affords,  therefore,  a  test  of  what  the  record  proper 
is  under  the  drainage  statute,  to  wit:  Petition  with 
statement  of  moneys  received  and  expended,  notice  to 
parties  interested,  orders  of  court,  assessment  roll,  ob- 
jections of  land  owners,  motion  to  strike,  motion  in  ar- 
rest and  the  final  decree.* 

FABTIES  TO   THE  BECOBD  WHEN   ALLOWED   TO   TESTIFY,   UNDER 
THE  BULEB  OF  CHANCERY 

The  rule  with  reference  to  parties  to  the  record  in 
chancery,  testifying,  is  different  from  the  rule  at  law. 
Mr.  Justice  Caton  {Dyer  v.  Martin  et  al.)  says : 

"Tn  a  court  of  chancery  a  witness  ia  not  necessarily 
incompetent  because  he  is  a  party  to  the  record.  Here 
the  enquiry  is  not  so  much  whether  the  name  of  the  wit- 
ness appears  upon  the  record,  as  whether  he  is  in  fact 
swearing  to  promote  his  own  interest." 

In  this  case  the  interest  of  the  party  called  preponder- 
ated in  favor  of  the  party  calling  him  and  he  was  held 
incompetent.' 

8 — FoanUin  H«d  nntinage  Dii.         9 — Drer  t.  Uartin  et  al.,  4  Beam. 
▼.  Tn^  «t  aL,  288  m.  208   (B.      US  (B.  B.). 
B.). 

ap.— 1» 
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FABTIES  TO  THE  BECOBD  TESIIFYINO  UNDBB  THE  BTA.TUTE 

In  1861  the  legislature  of  lilinois  (SeBBion  Laws,  p. 
71)  passed  an  act  which  provided  that  one  party  to  the 
record,  upon  filing  an  affidavit  embodying:  certain  facts, 
might  call  upon  the  opposite  party  to  testify  as  a  wit- 
ness. The  title  of  the  statnte  was:  "An  act  to  dis- 
pense with  bills  of  discovery  in  certain  cases.*' 

The  purpose  of  this  statute,  as  finally  held  by  the  su- 
preme court,  was  to  allow  parties  to  the  record  who 
were  incompetent  at  common  law,  to  testify.  Mr.  Justice 
Lawrence,  after  reviewing  the  former  decisions  of  the 
court,  says:  "Its  object  was  to  remove  the  common 
law  disqualification  arising  from  being  a  party  to  the 
record  and  to  authorize  one  party  to  call  the  other  to 
testify  against  his  own  interest.  Bat  it  certainly  was 
never  intended  to  remove  the  common  law  disqualifica- 
tions arising  from  the  interest  of  the  witness  in  the  re- 
sult of  the  suit,  when  called  to  testify  in  behalf  of  that 
interest  and  without  the  consent  of  the  person  against 
whom  he  might  be  called.  There  is  nothing  in  the  act 
indicating  an  intention  to  make  sneh  a  radical  change 
in  the  common  law."  '* 

FABTIES   DISQUALIFIED   AT   COMMON   LAW,   PEBMITTED   UITDEB 
THE  STATUTE  TO  TESTIFY 

A  statute  enacted  in  1867  provided  that  no  person 
should  be  disqualified  as  a  witness  in  any  civil  action, 
suit  or  proceeding,  except  as  hereinafter  stated,  by  rea- 
son of  his  or  her  interest  in  the  event  thereof,  as  a  party 
or  otherwise,  or  by  reason  of  his  or  her  conviction  of 
any  crime. 

There  are  numerous  exceptions.  The  principal  one 
is:  When  the  representative  of  a  deceased  person  sues 
or  defends,  a  party  to  the  record  or  one  interested  in 
the  event  of  the  suit  is  disqualified  from  testifying." 

10— Brown  v.  Hard  et  aL,  41  lU.         11— Su^ii  Lftn  1807,  p.  183. 
121  (Af.). 
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KOTIC»— CONaTITUTIONAL  BIOHT  OF  TAX  FAYEB 

The  taxpayer  has  &  constitutional  right  to  notice  of 
any  proceeding  designed  to  divest  him  of  his  land.  The 
leading  English  case  is  Rex  v.  Croke,  1  Cowper  26. 

Definition:  "Actual  notice  and  a  knowledge  of  such 
faetB  as  would  necessarily  lead  a  person  acting  in  good 
faith  to  actual  notice  are  one  and  the  same  thing.  A 
party  cannot  be  permitted  wilfully  to  shut  his  eyes  to 
what  lies  in  his  path,  and  then  complain  that  he  did  not 
see."  White,  Sr.  v.  Kibby,  42  HI.  510,  Lawrence  Judge 
(Af.). 

Eddy  V.  The  People  ex  rel.,  15  III.  386.  Order  reversed. 

Here  a  conservator  bad  been  appointed  over  the  estate 
of  a  lunatic 

Point  and  holding  of  court:  "The  statute  provides 
that  whenever  a  lunatic  has  an  estate,  the  judge  of  the 
drcoit  court  of  the  county  in  which  such  lunatic  lives, 
shall,  on  the  application  of  any  creditor  or  relative  of 
the  lunatic,  order  a  jury  to  be  summoned  to  inquire 
whether  such  person  be  a  lunatic,  and  if  the  jury  shall 
80  find,  the  judge  shall  appoint  a  conservator,  etc. 

"The  statute  is  silent  upon  the  subject  of  notice,  and 
the  question  is,  whether  It  is  regalar  to  proceed  with- 
out notice  to  the  supposed  lunatic.  We  are  clearly  of 
the  opinion  that  upon  the  general  principles  of  law, 
the  supposed  lunatic  is  entitled  to  reasonable  notice. 

*  *    *    It  is  said  that  in  this  case  the  supposed  lunatic 
did  have  notice,   and   actually   appeared   by   counsel. 

•  •    •    If  notice  was  given,  the  record  should  show  it 
affirmatively.    How  is  it  possible  upon  this  writ  of  error 
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for  the  plamtiff  to  show  the  negative,  and  prove  that 
he  had  ao  notice!" 

Clark  V.  Lewis,  35  HI  417  (Af.)- 

This  was  a  replevin  case  for  a  horse.  A  horse  of  the 
plaintiff  in  replevin  had  been  driven  to  the  pound  by 
two  little  girls ;  received  by  the  pound  master,  advertised 
for  sale  on  JiUy  STth,  and  sold  on  August  4th,  1863.  The 
ordinance  required  not  less  than  ten  days'  notice  of  the 
sale.  The  court  cite  the  case  of  Bex  v.  Croke,  1  Cow.  26, 
and  observe,  in  holding  the  sale  void:  "In  all  (quoting 
from  page  420)  snmmary  proceedings  to  divest  the  party 
of  title  to  his  property,  the  law  aathorizing  the  proceed- 
ing  must  be  strictly  pursued,  or  the  whole  transaction 
will  be  void.  In.  all  cases  where  the  party  whose  rights 
are  to  be  affected  has  no  actual  notice,  and  cannot  be 
heard  in  support  of  bis  rights,  it  is  no  more  than  rea- 
sonable and  proper  that  a  strict  compliance  with  the  re- 
quirements of  the  law,  under  which  the  proceeding  is 
conducted,  shall  be  regarded  as  essentially  necessary  to 
the  diveature  of  title." 

Nashville,  City  of  v.  Weiser  et  al.,  54  IlL  245  (Af.). 

Here  taxpayer  did  not  receive  constitntional  notice. 
An  assessment  had  been  made  and  the  city  charter  re- 
quired that  the  city  fix  upon  a  time  and  place,  where 
objections  could  be  heard  and  give  notice  by  publication. 
The  city  gave  notice  bat  failed  to  attend  at  the  time  and 
place  60  that  ohjections  could  be  beard.  There  was  a  fail- 
ure to  give  notice  in  the  corporation  newspaper,  and  the 
assessor  stated  that  he  did  not  inform  the  tax  payers, 
when  he  assessed  their  property  of  the  value  he  placed 
upon  it.  On  the  constitntional  right  of  notice  the  court 
observes:  "By  the  exercising  of  the  taxing  power,  the 
citizen  is  deprived  of  his  property,  and  it  is  manifestly 
his  right  to  have  his  property  so  assessed  that  it  shall 
bear  no  more  than  his  proportionate  share  of  the  burden. 
He  also  has  a  right  to  be  informed  of  the  value  placed 
upon  it  by  the  assessor.    *    *    *    All  persona  have  a 
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right  to  be  beard  before  they  can  be  justly  deprived  of 
their  property,  and  the  assessment  and  collection  of  a 
tax  deprive  the  iudlvidaal  as  effectually  as  can  be  done 
m  any  other  mode,  or  for  any  other  purpose;  and  be- 
fore it  can  be  legally  done,  he  should  have  an  oppor- 
tunity of  being  heard." 

Com'rs  of  Drainage  Dis.  v.  Griffin  et  aL,  134  HI.  330 
(Af.). 

Certiorari  proceeding.  Section  42  of  Drainage  Act 
of  1885  vested  the  commissioners  with  power  to  enlarge 
bonndaries  of  their  district  but  failed  to  prescribe  the 
mode  of  procedure  and  the  notice  that  should  be  given 
to  the  owners  of  land  sought  to  be  annexed.  In  iholding 
that  although  the  statute  was  silent  as  to  notice,  notice 
to  land  owner  must  be  given  the  court  observes:  "Said 
section,  in  vesting  the  drainage  commissioners  with 
power  to  enlarge  the  boundaries  of  their  district,  fails 
to  prescribe  the  mode  of  procedure  or  the  notice  to  be 
given  to  the  owners  of  the  land  sought  to  be  annexed. 
We  cannot  for  a  moment  entertain  the  view  that  it  was 
the  intention  of  the  legislature  to  leave  these  matters 
to  mere  discretion  of  the  commissioners.  "  •  "  It  is 
only  in  accordance  with  the  plainest  principles  of  natural 
justice  that  the  land  owners  should  have  a  right  to  be 
heard  upon  the  question  whether  a  proper  petition  has 
been  presented,  and  whether  their  lands  are  involved  in 
the  eame  system  of  drainage,  etc." 

The  court  holds  that  the  same  notice  must  be  given  as 
is  required  in  original  organizations  and  that  the  matter 
of  notice  is  mandatory  and  jurisdictional. 

Carney  v.  The  People,  210  LI.  434  (R.  B.  ). 

An  action  of  debt  was  brought  against  William  J. 
Carney  under  section  230,  Revenue  Law,  to  recover  an 
assessment  that  the  board  of  review  had  levied  against 
him,  of  which  levy  by  said  board  he  had  no  notice.  The 
eonrt  held  that  the  declaration  was  variant  from  the 
proof  and  there  was  error  in  not  sustaining  the  motion 
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in  arrest  of  judgment,  etc.  But  on  the  question  of  lack 
of  notice  the  court  observes:  *'We  should  say  that 
notice  of  proceedings  in  such  cases  and  an  opportnnity 
for  a  hearing  of  some  description  were  matters  of  con 
stitutional  right.  It  has  been  eufltomary  to  provide  for 
them  as  a  part  of  what  is  due  process  of  law  for  these 
cases;  and  it  is  not  to  be  assumed  that  constitutional 
provisions,  carefully  framed  for  the  protection  of  prop- 
erty, were  intended  or  could  he  construed  to  sanction 
le^slation  under  which  officers  might  secretly  assess  one 
for  any  amount,  in  their  discretion,  without  giving  him 
an  opportunity  to  contest  the  justice  of  the  assesament. 
It  has  often  been  very  jKjintedly  and  emphatically  de- 
clared that  it  is  contrary  to  the  first  principles  of  justice 
that  one  should  be  condemned  unheard." 

People,  Appellee  v.  International  Salt  Co.,  233  DL  223 
(Af.). 

Referring  to  the  Carney  case  the  court  observes  that 
it  ia  not  necessary  for  the  board  of  assessors  to  ^ve 
notice  of  an  original  assessment  made  by  them. 

Wabash,  St.  Louis  &  Pacific  Railway  Co.  v.  Johnson, 
108  m.  11,  is  differentiated  from  the  above  case  in  this ; 
The  citizen  in  the  latter  case  had  a  right  to  be  heard  on 
review  before  the  town  board  of  review. 
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CHAPTER  XrV 
PUBLIC  REVENU&-PBOCEEDINGS  TO  COLLECT 

INVASION  OF  COMMON  lAW  PRINCIPLES  OF  PBACTICE 

Bole  at  conunom  law :  >  A  part7  who  asserts  the  affirm- 
ative has  "the  obligation  of  proving  any  fact  so  as- 
serted :  This  is  a  mle  of  convenience,  adopted  not  be 
caase  it  is  impossible  to  prove  a  negative,  but  because 
the  n^ative  does  not  admit  of  the  direct  and  simple 
proof,  of  which  the  affirmative  is  capable." 

Orcenlief  Evidence,  Sec.  74,  Chap.  3  (2nd  Ed.). 

Statute  of  1829.  Gale's  Statute  (Revised  Laws,  571) 
says:  "It  shall  not  be  necessary  for  any  purchaser  of 
lands  so  sold  for  taxes,  to  obtain,  keep  or  produce  any 
advertisement  of  the  sale  thereof;  but  his  deeds  from 
the  auditor  of  pnblic  accounts  shall  be  evidence  of  the 
r^alarity  and  legality  of  the  sale,  until  the  contrary 
shall  be  made  to  appear." 

"Act  concerning  Public  Rev."  Ses.  Laws,  1838-9.  Sec. 
43,  p,  18. 

Following  this  statute  are:  Revenue,  Chap.  120,  sec- 
tion 224,  R.  S.  1874,  page  895;  Special  Assessment,  Ses- 
sion Laws  of  1897,  section  9,  p.  105;  Conveyances,  Reg- 
istration of  land  titles  Amendment,  Sec.  IS,  Session 
Laws  1907,  p.  209. 

Pitch  et  al.  V.  Pinckard  et  al.,  4  Scam.  69  (Af.). 

This  was  ejectment  The  plaintiff  relied  upon  a  tax 
proceeding  under  a  city  charter;  the  court  held  that  the 

1 — The  principle  u  referred  to  in 
Williwiia  et  ml  T.  UndeiMll,  BS  IlL 
137  (B.  B.). 
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city  had  exceeded  its  power  under  the  charter,  aad  that 
the  proceeding  to  collect  the  tax  was  void  (ordinance 
under  which  sale  was  made  said  that  tile  deed  should 
be  evidence  of  duties  required,  etc.).  Court  says  that 
the  corporation  had  no  power  to  change  the  law  of  evi- 
dence. 

Second.  The  plaintiff  also  claimed,  under  a  sale  by 
a  sheriff,  there  was  this  endorsement  upon  the  writ: 
"Levied  this  execution,  May  28,  1837  on  a  certain  lot 
situated  on  the  angle  of  Second  and  State  Street,  in  the 
Town  of  Alton,  and  advertised  to  be  sold  Jnly  29th, 
1837." 

Held:  That  the  sale  was  void  on  account  of  the  un- 
certainty of  the  description. 

This  statute  does  not  reUeve  from  the  necessity  of 
producing  judgment  and  precept.  Hinman  v.  Pope,  1 
Gil.  131.    Affirmed. 

Facts :  Ejectment ;  plaintiff  offered  in  evidence  sher- 
iff's deed  dated  May  2nd,  1843,  under  a  judgment  April 
term,  A.  D.,  1841  of  the  circuit  court  in  favor  of  the 
State  of  Illinois  agaiast  a  tract  of  land  for  the  amouot 
of  the  taxes  for  the  year  1839;  a  precept  (under  the 
amended  section,  which  repealed  so  much  of  section 
31,  Revenue  Act  of  1839,  as  required  the  clerk  of  the 
circuit  court  to  furnish  a  copy  of  the  collector's  re- 
port to  the  sheriff)  was  offered  in  evidence.  Both  in- 
struments were  objected  to,  and  the  objection  sustained. 
The  supreme  court  sustained  the  ruling.  The  supreme 
court,  after  citing  section  43  of  the  Revenue  Act  of 
1839  (Session  Laws,  p.  18,  1839)  which  makes  a  deed 
executed  by  the  sheriff  on  a  sale  of  land  for  taxes  prima 
facie  evidence  of  certain  enumerated  facts,  observes 
(Hinman  held  tax  deed):  *'It  is  (quoting  from  page 
137)  evident,  that  in  this  section  (section  43)  there  is 
no  express  provision  dispensing  with  the  production  of 
a  judgment  and  execution."    •    •    • 

*'No  one  can  doubt,  as  I  conceive,  if  there  was  no 
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jadgment  against  the  land,  that  the  aheriff's  sale  and 
deed  were  void.  If  so,  on  whom,  according  to  the  well 
establisbed  rules  of  evidence,  ought  the  burden  of  prov- 
ii^  the  judgment  to  restf  Clearly,  on  the  plaintiff.  The 
jadgment  lies  at  the  fonndation  of  his  title,  and  is  as  es- 
sential to  its  validity,  as  the  deed  itself.  When  he  com- 
mences his  action  against  the  possessor  or  owner  of  the 
land,  he  asaumes  the  affirmative,  that  a  jadgment  has 
been  rendered,  and  the  statute  comes  to  his  aid,  and 
points  oat  an  easy  mode  by  which  he  can  produce  the 
evidence.  The  rule  of  the  common  law  is  well  settled, 
that  he  who  affirms  the  existence  of  a  material  fact, 
must  prove  it,  and  the  opposite  party  is  seldom,  if  ever 
required  to  prove  a  negative  in  the  first  instance." 

The  process  (precept)  was  held  void  because  it  did 
not  contain  any  reference  to  the  jndgment.  It  was 
farther  held  that  the  legislature  by  its  amendment  in 
1840  of  section  31  only  intended  to  dispense  with  the 
"copy  of  the  collector's  report  hut  in  every  other  re- 
spectf  the  process  must  conform  tq  the  requirements  of 
section  31." 

Graves  et  al.  v.  Bruen,  Appellee,  1  Gil.  167  (Af.). 

This  was  ejectment  The  plaintiff  offered  an  auditor's 
tax  deed  to  Bruen  (plaintiff)  dated  Jan.  2,  1840. 

Land  sold  Jan.  lOOi,  1833. 

Tax  doe  for  year  1832. 

The  deed  had  neither  been  acknowledged  nor  re- 
corded. 

Objection  to  it  overruled,  and  deed  admitted  in  evi- 
dence. 

This  mling  sustained  by  the  supreme  court. 

Coort:  "It  is  hardly  necessary  to  say  that  the  ipg- 
istry  acts  do  not  apply  to  patents  emanating  from  either 
the  state,  or  the  United  States." 

The  evidence  that  was  offered  to  show  that  the  land 
was  not  properly  listed  for  taxation  was  held  to  be  loose 
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and  indefinite  and  calculated  to  mislead  the  jury ;  hence 
the  court  below  committed  no  error  in  excluding  it. 

Hinman  v.  Pope,  1  Gil.  131,  cited  as  authority  in  At- 
kins V.  Hinman,  2  Gil.  437  (Af.). 

Vance,  Plaintiff  in  Error  v.  Schuyler  et  al.,  1  Gil.  160 
(Af.). 

Ejectment  brought  by  Schuyler.  Sale  made  under  act, 
passed  in  1827  and  1829.  The  auditor's  deed  bore  date 
Nov.  8th,  1833.  The  deed  recited  a  sale  for  taxes  of 
the  year  1830.  The  plaintiff  read  this  deed  in  evidence ; 
no  other  evidence  in  connection  with  it.  The  court  after 
referring  to  the  statute  and  saying  that  the  statute  has 
repealed  the  rules  of  strict  construction  "applied  to  the 
exercise  of  naked  powers  uncoupled  with  an  interest" 
observes:  "This  deed,  then,  was  prima  facie,  sufScient 
for  the  plaintiffs,  without  other  evidence  connected  with 
it,  in  relation  to  the  sale." 

Further  it  is  held  in  this  case  that  certain  provisions 
of  the  statute  with  reference  to  depositing  copies  of  the 
advertisements  of  l^he  land  in  various  offices,  are  direc- 
tory not  mandatory. 

SUCCESSFUL  ATTACK  ON  TAX  FBOCEEDINO 

Graves  v.  Bruen  et  al.,  11  111.  431  (R.  R.). 

This  was  ejectment.  Judgment  below  for  plaintiff. 
A  deed  from  the  auditor,  under  the  statute  was  intro- 
duced and  relied  upon  without  proving  the  antecedent 
steps. 

The  court  says:  "It  has  been  decided  by  this  court 
that  an  auditor's  deed,  executed  under  the  provisions 
of  the  act  (1829)  affords  prima  facie  evidence  of  ths 
regularity  and  validity  of  the  sale,  and  of  the  proceed- 
ings anterior  thereto,  and  is  sufficient  unconnected  with 
other  proof  to  entitle  a  party  claiming  under  it  to  recover. 

According  to  the  principles  of  the  common  law,  a 
party  claiming  title  under  special  proceedings  author- 
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ized  by  statute,  by  which  the  estate  of  one  man  may  be 
divested  and  transferred  to  another,  is  bound  to  prove 
that  all  the  material  requisitions  of  the  statute  have 
been  complied  with,  or  he  acquires  no  title. 

But  the  statute  of  1829,  as  this  court  has  held,  dis- 
penses with  the  rule  of  the  common  law,  and  places  the 
burden  of  proof,  in  the  first  instance,  on  the  party  con- 
trovertiiijf  the  title  claimed  under  the  auditor's  deed." 

Then  the  court  goes  on  to  inquire  what  the  plaintiff 
would  have  to  established  had  there  been  no  statute; 
and  further  says:  "This  court  decided,  in  tbe  case  of 
Bhinehart  v.  Schuyler,  2  Gil.  473,  that  these  revenue 
laws  were  constitutional;  but  the  decision  was  put  ex- 
pressly on  the  ground  that  a  classification  of  the  lands  in 
pursuance  of  their  provisions,  was  a  valuation  within 
the  true  intent  and  meaning  of  the  constitution." 

Further  the  court  says:  "In  every  point  of  view, 
listing  was  a  necessary  prerequisite  to  a  valid  sale  of 
the  land.  It  was  demanded  by  the  soundest  principles 
of  the  conmion  law,  the  plainest  dictates  of  justice." 

Ehirther  court  says:  "The  presumption  that  the  land 
had  been  listed  for  taxation  was  rebutted  by  the  defend- 
ant; and  the  plaintiff  failing  to  prove  affirmatively  a 
legal  listing,  they  were  not  entitled  to  recover." 

What  will  be  sufScient  proof  to  rebut  the  presumption 
of  antecedent  steps  having  been  taken  t 

Court  says:  "The  defendant  went  to  the  office  where 
the  listing  was  required  to  be  made,  and  procured  all 
the  evidence  there  to  be  found  relating  to  the  matter; 
and  that  evidence  fails  wholly  to  show  that  there  was 
any  listing  of  land." 

"A  party  is  not  required  to  make  plenary  proof  of 
a  negative  averment.  It  is  enough  that  he  introduces 
snch  evidence  as,  in  the  absence  of  all  counter  testimony, 
will  afford  reasonable  ground  for  presuming  that  the 
allegation  is  true;  and  when  this  is  done,  the  onus  pro 
bandi  will  be  thrown  on  his  adversary." 
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feinciple  of  the  common  law 

"It  is  a  settled  principle  of  the  common  law,  that  a 
party,  claiming  nnder  a  smumary  and  extraordinary 
proceeding,  must  show  that  all  the  indispensable  pre- 
liminaries to  a  valid  sale,  which  the  law  has  prescribed, 
in  order  to  give  notice  to  those  interested,  and  to  guard 
against  fraud,  have  been  complied  with,  or  the  convey- 
ance will  pass  no  title."  Quoted  from  Garrett  v.  Wig- 
gins, 1  Scam.,  page  337. 

In  an  action  of  ejectment,  the  plaintiff  to  recover,  re- 
lied solely  upon  a  deed  executed  by  the  auditor  of  public 
aceomits,  aa  the  property  of  the  defendant  for  the  nou- 
payment  of  taxes.  The  court  instructed  the  jury,  in  the 
absence  of  proof  to  the  contrary,  the  deed  was  evidence 
of  the  regularity  and  legality  of  the  sale.  The  supreme 
court  relying  upon  the  above  principle  reversed  the  cir- 
cuit conrt's  holding. 

In  Vance  v.  Schuyler  et  aL,  1  Gil.  160,  the  plaintiff 
to  recover  in  ejectment  introduced  a  deed  which  recited 
a  sale  of  land  by  the  auditor,  without  any  other  evidence 
in  connection  with  it.  The  supreme  court  held  that 
an  objection  to  the  admission  of  the  deed  could  not 
be  sustained,  because  the  legislature  by  acts  passed  in 
1827  and  1829  had  made  the  deed  "evidence  of  the  reg- 
ularity and  legality  of  the  sale  until  the  contrary  shall 
be  made  to  appear.*' 

STATUTE  OP  1874 

In  1873  to  the  statute  (See.  191,  B.  1874,  Chap.  120) 
authorizing  judgment  against  lands  for  non-payment  of 
taxes,  the  legislature  added  the  following:  "No  assess- 
ment of  property  or  charge  for  any  of  said  taxes  shall 
be  considered  illegal  on  account  of  any  irregularity  in 
the  tax  lists  or  assessment  rolls,  or  on  account  of  the 
assessment  rolls  or  tax  lists  not  having  been  made,  com- 
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pleted  or  retamed  within  the  time  required  by  law,  or 
<m  acconnt  of  the  property  having  been  charged  or  listed 
in  the  assessment  or  tax  list  without  name,  or  in  any 
other  name  than  that  of  the  rightful  owner;  and  no  error 
or  informality  in  the  proceedings  of  any  of  the  officers 
connected  with  the  assessment,  levying  or  collecting  of 
the  taxes,  not  affecting  the  substantial  justice  of  tiie 
tax  itself,  shall  vitiate  or  in  any  manner  affect  the  tax 
or  the  assessment  thereof." 

JUBIBDICnONAL — MEANINa  OF  THE  TEAU,  IN  SIATUTDKT  PBO- 
CBBDINOS,  TO  COLLECT  BEVSNVB 

Acts,  that  the  artificial  body  receiving  the  revenue  col- 
lected must  perform,  as  a  condition  precedent  to  en- 
forcing payment  of  the  tax,  as  against  the  tax  payer,  to- 
gether with  the  time  and  manner  of  transmitting  this 
information  to  the  county  clerk,  are  called  jurisdictionaL 
«  When  a  statute  provides  a  certain  method  for  a  cor- 
poration (taxing  body)  to  indicate  its  need  for  money, 
and  the  amount  needed,  that  particular  method  must  be 
followed  strictly,  in  order  to  set  in  motion  the  machinery 
for  collecting  the  tax. 

If  these  acts,  that  the  statute  says  shall  be  performed, 
were  not  in  fact  performed,  or  there  is  lacking  record 
evidence  of  their  performance,  then,  on  application  for 
judgment  against  the  property  on  which  a  tax  levy  has 
been  imposed,  it  is  proper  to  say  that  jurisdiction  is 
lacking.  When  for  any  reason,  jurisdiction  is  lacking, 
the  application  of  the  county  collector  for  judgment 
i^inst  the  land  of  the  property  owner  will  be  denied. 

AMENDMENTS 

Bight  to  amend.  WbenT  If  steps  are  taken,  which  are 
rendered  necessary  by  the  statute,  but  there  is  lacking 
statutory  evidence  of  such  steps,  then  the  record  may 
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be  amended,  under  the  curative  statute.     Section  191, 
Chap.  120,  B.  S.  1874. 

BOABD  OF  TOWN  AUDITORS 

The  supervisor,  town  clerk  and  justices  of  the  peace 
of  the  town  shall  constitute  a  board  of  auditors;  the 
board  consists  of  no  less  than  three  persons.^  It  is  the 
duty  of  the  board  to  meet  at  the  town  clerk's  office  semi- 
annually for  the  purpose  of  examining  and  auditing  the 
town  accounts.  The  duties  of  the  board  as  prescribed 
by  statute  are:  to  "examine  the  accounts  of  the  super- 
visor, overseer  of  the  poor  and  the  oomnussioners  of 
highways  of  such  town,  for  all  moneys  received  and  dis- 
bursed by  them,  and  shall  also  examine  and  audit  all 
charges  and  claims  against  their  town,  and  the  com- 
pensation of  all  town  officers  except  the  compensation  of 
supervisors  for  county  services."' 

The  auditing  board  has  no  power  to  levy  taxes  ;#it 
can  not  "indicate  its  need  for  money,"  this  can  only 
be  done  by  the  electors  of  the  town  "at  the  annual  town 
meeting,"  who  in  the  language  of  the  statute*  have 
the  power  "to  direct  the  raising  of  money  by  taxation 
for  the  following  purposes : 

"First  For  constructing  or  repairing  roads,  bridges 
or  causeways  within  the  town,  to  the  extent  allowed  by 
law. 

"Second.  For  the  prosecution  or  defense  of  suits  by 
or  against  the  town,  or  in  which  it  is  interested. 

"Third.    For  any  other  purposes  required  by  law. 

"Fourth.  For  the  purpose  of  building  or  repairing 
bridges  or  causeways  in  any  other  town  in  the  same 
county  or  in  another  county."  ■* 

8— Art  13,  Bee.  1,  B.  8,  1874,  ville  Railway  Co.  t.  People  ex  rsL, 

3— See.  4  idem  Art.  141  111.  483  (R.). 

4— Art.  4,  Sec.  3,  Cliap,  139,  B.  S.  S— Bee  RobinBon,  Appellee  t.  He- 

1674.     Peoria,  Decatur  and  Evang-  Eenney,  239  lU.  343  (decree  A£.), 
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There  are  two  clasaes  of  adjudged  cases  that  clearly 
point  out  and  define  the  duties  of  the  auditing  board. 
Certain  judgments  tad  been  obtained  against  the  Towu 
of  Lemont.  In  town  meeting  it  was  "moved  by  Mr. 
H.  S.  Norton,  and  duly  seconded  that  a  tax  of  $3,000 
be  levied  for  the  payment  of  outetanding  judgments 
againat  the  town.t'  The  Itown  clerk  certified  to  the 
county  cleA  of  Cook  County  that  aaid  sum  had  been 
levied  at  the  annual  town  meeting  for  the  payment  of 
ontstanding  judgments  against  the  town.  The  supreme 
conrt  in  sustaining  the  county  court  in  refusing  a  judg- 
ment of  sale  on  the  application  of  the  county  collector 
observes:  "The  attempt  by  the  town  meeting  to  ex- 
ercise the  powers  of  the  board  of  auditors  was  illegal 
and  the  tax  void.'*  •  •  •  "The  electors  at  the  town 
meeting  (p.  368)  derive  their  only  power  to  levy  and 
collect  taxes  from  the  provisions  of  the  statute,  and  any 
tax  levied  by  them  for  a  purpose  not  anthorized  will 
be  void.  •  •  "  Neither  in  express  terms  nor  by  in- 
ference is  any  power  given  to  the  town  meeting  to  audit 
and  allow  and  reject  claims  and  charges  against  the 
town,  but  that  power  is  expressly  given  to  the  board  of 
auditors."" 

On  an  application  for  judgment  against  lands  and  lots 
reported  delinquent  by  tiie  county  collector,  a  "receiver 
appeared  and  objected"  that  "the  sole  and  only  authority 
for  extending  the  tax  was  a  certificate  made  by  the  board 
of  town  auditors,"  who  made  a  certificate  of  tax  for  $600 
for  the  ensuing  year  as  the  "entire  amount  of  money  re- 
qnired  for  all  town  purposes."    In  reversing  the  judg- 

rtera  th«  eleetor'i  power  in   town      IlL   SI    (Af.)t    and   CSneiniiAti,   lu- 
ll   eaxttuUj    diatinpiialMd      diaoftpolu  A  Weatem  Bailw^  Co. 


frOB  the  power  of  Qie  cominiMlonen  v.  People  ex  rel.,  207  HI.  S86  (Af.) ; 

«f  Ug^wsjB  in  the  mfttter  of  levy-  People  ex  rel.  Appellant  t.  C  B.  ft 

iaC  itwd  and  bridge  taxea.  Q.  B.  B.  Co.,  248  lU.  81  (Af.)  and 

fl — People  ex  leL  t.  Chicago  and  People  ex  rel.,  Appellee  t,  Gtimgo 

AttOB    Baaroad    Co.,    193    lU.    364  A  Eaat«ra  JlUnoia  Baitroad  Co.,  240 

(Af.)  and  People  ex  reL  t.  id.,  104  I1L  S49  (B.  B.). 
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ment  of  the  county  court,  it  is  held:  "That  board  had 
no  power  to  ievy  this  tax.  •  "  •  The  power  to  levy 
taxes  for  town  purposes  is  by  section  3  of  article  4, 
chapter  139,  of  the  Revised  Statutes,  expressly  given 
to  the  electors  at  the  annual  town  meeting."  ^ 

LBTY  BT  BOABD  OF  SUPBBTISOItS 

Objection:  Besolution  of  board  directed  the  clerk  to 
extend  the  amount  of  75  cents  on  each  $100  of  valuatioii 
for  current  expenses  of  the  county.  Under  See.  121, 
Revenue  Act,  it  should  have  specified  sums  of  money  to 
be  raised  and  purpose  for  which  each  sum  was  required. 
*  "  *  Held  that  the  designation  was  too  general.  That 
it  was  not  within  the  power  of  the  county  board  to  levy  a 
tax  without  reference  to  the  needs  of  the  county." 

Under  Statute  of  1901  Laws,  p.  272,  a  tax  was  extended 
by  the  clerk  erroneously  by  following  "the  valuation  as 
fixed  by  the  state  board  of  equalization." ' 

A  special  meeting  of  the  board  was  called  to  levy  a 
tax  tiiat  bad  berai  voted.  The  supervisors  met  on  Jan. 
7,  1905  and  a  resolution  was  offered  for  the  extension 
of  an  additional  tax  levy  of  42  cents  on  the  $100. 

The  record  failed  to  show  that  the  resolution  was 
adopted.  Held  error  to  rendered  judgment  for  the  tax 
thus  extended.^" 

Section  121,  Ch.  120,  R.  S.  1874^ 

7 — BopkluB,    Beceirer   t.    Peopto  ft— Clev.,   Cm.,  Cbi,  k  8t   Lonis 

Gz  TeL,  174  UL  4ie  (B.  B.).  B7.  Co.  v.  People  ex  tA.,  223  HL  17 

8 — audnnati,      Indianapolis      *  (B.  B.). 

Western  B7.  Co.  v.  People  ex  rel.,  ID— Chi.  k  Eastern  111.  B.  Co.  v. 

213  UL  197    (Af.  011I7  in  Part):  People  ex  rel.,  218  111.  463  (B.  R.). 

Idem  V.  People  ex  reL,  213  111.  5S8  Held  also  that  this  tax  lery  eonld 

(B.  B.) ;  People  ex  rel.  t.  Cin.,  Ind,  be  levied  by  the  board  immediately 

A   Wectern   Ify.   Co.,   213    111.    603  after  the  election  and  not  wait  tiU 

(Af.) ;  foUowed  in  a  B.  ft  Q.  B.  B.  the  regular  meeting  in  Bept«mb«r. 

Co.  T.  P.,   213   m.   468    (B.   B.);  Sapn. 
C.  ft  E.  I.  B.  B.  Co.  T.  The  People 
ex  nl,  814  Dl.  23  (B.  B.). 
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"The  eonnty  board — shall,  annually,  at  the  September 
session  determine  the  amonnt  of  all  taxes  to  be  raised 
for  eonnty  purposes  •  •  •  the  amount  for  each  pur- 
pose shall  be  stated  separately." 

Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Peo- 
ple, ei  rel.,  213  111.  458  (R.  B.). 

On  the  point  that  "taxes  to  be  raised  for  county  pur- 
poses were  not  stated  separately,"  the  court  observes: 
"The  provisions  of  the  statute  in  question  are  substan- 
tially the  same  as  similar  statutes  whidi  have  (207  HL 
566;  194  id.  51;  193  id.  364)  been  construed,  and  to 
say  that  a  levy  made  in  gross  amonnt  for  all  county 
purposes  was  valid,  would  be  equivalent  to  giving  no 
effect  to  that  provision  of  the  statute  requiring  the 
amount  for  each  purpose  to  be  stated  separately. 
•  •  '  Taxes  raised  for  county  purposes  indude 
many  different  things,  and  these  various  amounts  and 
pnrposes  can  be  ascertained  by  the  county  board  the 
same  as  they  are  ascertained  hy  other  taxing  bodies."  " 

Levy  by  a  Crrr  ob  ViijLaob 

APPBOPBIATION  OBDINANCB 

The  point  was  made  on  application  for  judgment  for 
delinquent  taxes  that  the  appropriation  ordinance  con- 
tained this  item:  "Interest  on  rolling  mill  bonds,  and 
principal  on  10  bonds,  $15,300."    •    •    • 

Court:  *'Thi8  item,  it  is  insisted,  being  for  the  bene- 
fit of  a  purely  private  manufacturing  corporation,  has 

II— Pwple  ex  raL   T.   C,  Ind.  &  &  St  L.  B.  Co.,  231  III.  209  (B.  B.) ; 

W.  Br-  Co.,  213  m  503  (Af.)  citw  People  ex  wl.  v.  0.  V.  *  0.  B.  Co., 

ud  frilows  213  VL  4S8;  C.  Ind.  ft  237  lU.  312  (B.  IL);  People  ex  nL 

W.  B.  Co.  T.  PeopU  ex  leL,  213  HL  v.  C.  V.  ft  a  H.  Co.,  243  lU.  217  (B. 

S58  (R.  E.) ;  P.  t,  a  I.  ft  W.  By.  in  Part) ;  People  ex  reL  v.  Tol.,  St. 

Cta.,  224  DL  SS3  (Af.) ;  C.  I.  ft  W.  L.  ft  W.  B.  Co.,  Appellant,  231  lU. 

B7.  Co.  V.  Peojde,  213  ID.  197  (Af.  498  (B.  B.). 
a  Part) ;  PtopU  ex  rel  v.  0.  G  G. 
B.  P.— 14 
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no  anthority  of  law  to  sustain  it.  To  this  the  counsel 
for  the  people  reply  that  the  record  fails  to  show  that 
this  levy  is  of  tiie  character  objected.  We  cannot  con- 
cur in  this  view.  It  devolves  upon  the  people  to  show 
that  the  tax  sought  to  be  collected  has  the  sanction  of 
the  law  to  support  it." '" 

The  point  was  made  that  the  city  did  not  pass  an 
appropriation  ordinance  "prior  to  the  passage  of  the 
ordinance  which  purported  to  assess  and  levy  the  tax. 

Court:  "Section  89  provides  for  an  appropriation 
ordinance  prior  to  the  passage  of  the  ordinance  which 
purports  to  assess  and  levy  the  tax.  Section  111  pro- 
vides for  an  ordinance  levying  the  amount  of  such  ap- 
propriation upon  the  property  subject  to  taxation.  In 
this  case  the  only  ordinance  was  that  passed  on  June 
20,  1884,  and  the  question  is,  whether  the  appropriation 
and  the  tax  levy  ciin  both  be  embodied  in  the  same  ordi- 
nance. The  law  contemplates  the  passage  of  two  sep- 
arate ordinances  at  different  times."" 

The  statute  requiring  the  annual  appropriation  ordi- 
nance to  be  passed  within  the  first  quarter  of  the  fiscal 
year  is  mandatory. 

BeasoD:  "The  requirement  that  the  annual  appro- 
priation bill  shall  be  passed  within  the  first  quarter  of 
the  fiscal  year  being  in  the  interest  of  the  tax  payer, 
and  being  the  prerequisite  to  the  passage  of  a  levy  ordi- 
nance required  under  the  grant  of  power  to  the  municipal 
corporation  to  levy  taxes,  a  failure  to  comply  with  ii 
affects  the  substantial  justice  of  the  tax."  '* 

The  appropriation  ordinance  is  not  confined  to  funds 
that  are  raised  by  taxation  but  must  include  funds  re- 
ceived from  miscellaneous  sources." 

12— English  V.  PMple,  96  111.  506  14^-People  ex  reL,  Appellant  t. 

(B.  B.).  HcEIrojr  et  al.,  248  HI.  574  (Af.}. 

13 — People  ex  reL  t.  P.  D.  *  E.  15— People    ex    rel.,    Appdlee    v. 

B.  Co.,  116  111.  410  (Af.).  Sergei,  S69  HL  61S  (B.). 
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Obdinances 
successful  dbtbct  attack 

The  constitution,  article  9,  section  12,  limits  tax  by 
manicipal  corporations  et  al.  to  five  per  cent. 

"All  negative  or  prohibitory  clauses  of  this  character 
found  in  a  constitntion  execute  themselvea."  The  objee- 
tion  was  that  items  in  the  appropriation  ordinance,  pay- 
ment on  general  bonded  debt,  interest  on  temporary 
loans,  etc.,  were  void  as  within  the  constitutional  limita- 
tion. So  held.  Edwards  case,  84  HI.  626,  reviewed  and 
adhered  to." 

UNSUCCESSFUL  DIKECT  ATTACK — ^LBVY  OBDINANCE 

Unnecessary  to  publish  the  tax  levy  ordinance." 

SUCCESSFUL  DIEBCT  ATTACK 

Sec  1,  Art.  8,  Chap.  24,  B.  S.  1874,  requires  the  passage 
of  a  levy  ordinance  on  or  before  the  second  Tuesday  in 
September  in  each  year  and  the  filing  a  certified  copy  of 
such  ordinance  with  the  county  clerk. 

The  village  clerk  deposited  with  the  county  clerk  the 
original  appropriation  ordinance,  with  no  certificate  at- 
tached. Nothing  that  purported  to  be  a  copy  of  the  levy 
ordinance  was  filed.    Collection  of  the  tax  enjoined. 

Court:  "In  the  absence  of  a  certified  copy  of  the  ordi- 
nance levying  the  tax  the  county  clerk  was  without  au- 
tbority  to  make  the  extension.  The  certificate  of  the 
levy  of  the  tax  is  jurisdictional."  " 

!•— Law  «t  ftL  t.  People  «x  r«L,  18 — BnBwllTille,     VJUmge    of     t. 

t7  m.  385  (B.  B.).  Pnrdj  et  aL,  80fi  lU.  liS   <d«cree 

17— Hix   V.    People   ex  leL,   106  affirmed). 
OL  429  (Af.). 
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attack  withstood  by  frbsumptioks — ^appbopblation  and 
levy  obdinances 

"At  the  hearing  of  the  objectioDS  appellant  offered  in 
evidence  the  annual  appropriation  ordinance  and  the 
annual  tax  levy  ordinance  of  the  city,  and  proof  of  the 
dates  on  whi<di  they  were  respectively  filed  with  the 
coanty  clerk,  bat  offered  no  evidence  to  show  the  dates 
at  which  said  ordinances  were  passed  by  the  city.  The 
times  at  which  the  several  ordinances  were  filed  with  the 
connty  clerk  do  not  fix  the  dates  of  their  passage,  or 
even  tend  to  prove  such  dates.  The  presumption  is  that 
the  ordinances  were  both  passed  in  conformity  to  law, 
and  that  the  city  tax  was  properly  levied  and  ex- 
tended."" 

TAX  LEVY  OBDINANCB  CtmED  BT  SECTION  191,  CHAP.  120, 
B.  s.  1874 

Tax  levy  ordinance  did  not  specify  in  detail  the  pur- 
poses for  which  the  appropriations  were  made  and  the 
amounts  appropriated  for  each  purpose.  *  •  •  The 
appropriation  ordinance,  however,  specified  the  objects 
and  purposes  for  which  the  appropriations  were  made. 

Court:  "It  (tax  levy  ordinance),  however,  in  express 
terms  made  reference  to  the  annual  appropriation  or- 
dinance that  had  been  passed  by  the  city  council,  and  to 
the  record  thereof,  and  thereby  made  said  appropriation 
ordinance  a  part  and  parcel  of  the  tax  levying  ordinance, 
and  there  can  be  no  question  but  that  said  appropriation 
ordinance  is  sufficiently  specific "    •    •    • 

19 — Kookuk  Bridge  Oo.  t.  People  valne  of  SB0.82  feet  of  ita  bridge 

ex  rel.,  161  m.  I3S  (R.  a).  Uut  is  located  in  Iowa;    and  fol- 

Bevereed  beeaase  a  Judgment  had  lowed  in  Shriver  v.  ICeOregor  et  al, 

been  rendered  for  the  sale  of  a  part  224  IlL  397  (Ai.).    Suit  in  equity 

of  the  bridge  that  waa  in  Illlnoia  to  to    enjoin.      Bin    dimiaaed.       Saa- 

paj  taxes  illegall;  aoaened  upon  the  tained. 


itizecoy  Google 


Public  Rbvbkue  213 

If  this  is  an  error  it  does  not  affect  the  Babstantial 
justice  of  the  tiix  and  would  be  cured  by  section  191  of 
the  Amended  Bevenae  Law  1873. ** 

In  differentiating  C.  P.  &  St  L.  Ry.  Co.  v.  People  ex 
reL  225  111.  463,  R.  &  A.  from  People  v.  P.  D.  &  E.  B.  Co., 
116  El  410,  the  court  observes:  "The  chief  purpose 
of  the  statutory  provision  requiring  the  purposes 
to  be  specified  in  detail  is  to  apprise  the  tax  payers,  and 
all  others  interested  as  to  what  the  public  funds  are  to 
be  used  for,  and  the  ordinance  under  discussion  per- 
forms this  function  with  reasonable  certainty,  or  at  least 
makes  the  objects  for  which  the  money  was  to  be  spent 
readily  ascertainable  from  the  figures  given  in  the  or- 
dinance itself."  Here  the  tax  levy  ordinance  did  not 
"specify  in  detail  the  objects  and  purpoees  for  which  the 
tax  was  levied,"  but  referred  to  the  appropriation  ordi- 
nance for  the  information. 

It  is  no  objection  to  a  tax  levy  ordinance  that  it  is  less 
than  the  appropriation  ordinance  "where  the  purpose  for 
which  the  levy  is  made  is  the  same  for  which  the  appro- 
priation is  made. ' ' 

The  law  is  settled  that  a  county  clerk  has  no  author- 
ity to  act  at  all  unless  the  tax  levy  is  certified  to  bim  by 
the  proper  clerk.'* 

irirsuccBSSFuL  dibect  attack  upon  tax  levy  obdinakce 

The  appropriation  ordinance  specified  objects  and 
purposes  for  which  several  amounts  were  appropriated. ' 

20— 8pri^    Tmller    Coal    Co.    t.  t.  People  ex  reL,  213  DL  197  <Af.) ; 

People,  157  Bl.  S43  (A.  *  B.).  alea    People    ex   rel.,    Appellant   t. 

An  objeetwn  to  a  tax  levied  for  a  Cairo,  Vineennea  ft  C.  B.  Co.,  248 

Otntj  fond   (Lam  1891,  p.  160)  TO,  36    (Af.).     The  law  ia  settled 


1  following  Cairo,  (^t;  t^t  a  eonntj  elerk  has  no  anthoritj 

of  T.  Campbell,  lis  m.  SOS;  C.  ft  E.  to    extend    a    tax    for    "Toad    and 

Z.  It  B.  Oo.  r.  People,  218  m.  463  bridge  pnrpoaea"  without  a  eopjr  of 

(R.  ft  A.);   Chicago,  Peoria  ft  St.  the  coimnissionerB '  certificate  of  the 

Lonia  EL  Co.  t.  People  ex  reL,  22S  rate  agreed  upon  to  be  levied, 'made 

UL  463  (B.  ft  A.).  by  the  town  elerk. 
34— On.,  Ind.  and  West.  By.  Co. 
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•  •  •  The  tax  levy  ordinance  did  not  specify  but  re- 
ferred to  the  appropriation  ordinance  thne  making  it  a 
part  of  the  latter.'" 

Court:  "The  tax  levy  ordinance  should  have  specified 
in  detail  each  object  and  purpose  for  whidi  the  tax  was 
levied.  As,  however,  it  in  express  terms  referred  to  the 
appropriation  ordinance,  which  ordinance  contained 
such  information  in  detail,  the  tax  levy  was  not  void  by 
reason  of  such  omission  in  the  tax  levying  ordinance, 
as  the  omission  from  the  tax  levying  ordinance  of  such 
detailed  information  did  not  affect  the  Bubstantial  jus- 
tice of  the  tax,  and  the  defect  was  cured  by  Section  191 
of  the  Bevenne  Act."  *• 

APPBOPBU.TION  OBDINAKCB 

Improvement  bonds  issued  to  raise  money  to  pay  for 
an  improvement  by  general  taxation  not  to  be  included 
in  determining  whether  appropriations  exceed  the  stat- 
utory limit  of  2%." 

SUCCESSFUL  DIBECT  ATTACK 

The  appropriation  and  levy  ordinance  can  not  be  em- 
bodied in  the  same  ordinance."    Citing  113  HI.  256. 

Sec.  3,  art.  5,  City  and  Village  Act  appropriation  or- 
dinance not  in  force  till  ten  days  after  publication." 

Onepomt  of  objection  was:  that  851  feet  of  appellant's 
bridge  situated  in  Iowa  was  valued  and  assessed  in 
Illinois. 

25— Spring  Valley  Coil  Co.  ».  29 — People  ex  reL  v.  Peoria,  De- 
People  ex  reL,  157  lU.  643  (Af.*).  catQr  t  BTumille  B.  Co.,  116  Dl. 

20— Chicago  &  Eastern  nUnoU  B.  410   (Af.). 

Co.  V.  People  ex  rel.,  218  Xll.  4SS  30 — People  ex  teL  t.  FlorrUle,  207 

(Af.).  HL  79  (Af.) ;  People  ez  lel.,  Appel- 

27 — Wabaah      Railroad      Co.      t.  lee  v.  Cleveland,  Cincinnati,  Chicago 

People  ez  rel.,  187  lU.  289  (B.  B.).  t  St.  Louis  Bailway  Co.,  881  DL 

UnsueeeBafnl  direct  attack  on  App.  152  (B.  B.). 
and  levj  ord.     Uiz  v.  People,  106 
lU.  425   (Af.). 
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Held  error  to  overrule  the  objection.    *    •    • 

Held  also  that  the  court  erred  in  allowing  an  amend- 
mait  of  the  description  of  the  property  assessed. 

Syllabas:  "An  assessment  of  a  portion  of  a  bridge 
between  two  states  should  not  be  amended  by  inserting 
the  number  of  feet  actually  within  the  tasing  state,  after 
the  words  "to  the  state  line,"  where  it  appears  that  the 
TOlnation  returned  was  placed  upon  a  greater  length  of 
the  bridge  under  a  mistaken  belief  of  the  assessor  as  to 
tiie  location  of  the  state  tine." 

Objection :  The  State  Board  of  Equalization  based  its 
asBessment  on  capital  stock  $1,100,000  wheQ  the  whole 
capital  stock  of  the  company  was  only  $1,000,000. 

Held  that  this  was  immaterial  as  the  indebtedness  of 
the  company  was  $1,693,333.33  and  the  shares  of  its  cap- 
ital stock  had  no  market  value.    •    •     • 

Court:  "If  shares  of  stock  in  a  corporation  are  worth- 
less because  of  its  debts,  the  creditors  take  the  place  of 
the  stockholders,  and  if  these  debts  have  value,  it  is  pre- 
somptively  because  there  is  an  equal  amount  in  value 
of  corporate  property  from  which  payment  can  be 
made." 

By  way  of  iimendment  the  court  allowed  the  sign  $  to 
be  placed  behind  3600  held  no  error. 

Presmnption :  The  dates  when  the  tax  and  appropria- 
tion ordinance  were  passed  did  not  appear.  Held  pre- 
sumption that  they  were  passed  in  conformity  with 
law." 

DBAIBAOB  COHMISSIONBB's   CEBTI7ICATB — STTCOBSSFITLLT 
ATTACKED 

The  commissioner's  certificate  omitted  to  state  four 
particnlars  required  by  the  statute.  The  court  cites  Com- 

)I — Kwfknk  aaA  Hamilton  Brldg* 
Col  t.  Tlu  Pwple  ex  nL,  161  DL 
m  (B.B.). 
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missioners  of  Highways  v.  Newell,  80  111.  587  (Chancery- 
proceeding-,  injunction  application  for),  and  obaervea: 
"The  statute  clearly  contemplates  that  the  several 
amounts  to  be  levied  for  interest,  repairs,  or  to  meet  a 
deficiency  for  accrued  interest  or  for  repairs  already 
made,  should  be  stated.  The  provisions  of  the  statute 
are  intended  for  the  protection  of  the  tax  payer,  and  are 
mandatory."" 

SUCCESSFUL  COrjATBEAL  ATTACK 

Ejectment. — Judgment  for  defendant.  Plaintiff  ap- 
pealed.   Defendant  claimed  under  tax  deed.    •    •    • 

Point  made  that  there  had  been  no  appropriation  or- 
dinance passed.  Court:  "The  power  given  to  the  city 
council  to  levy  taxes  is  with  a  restriction  as  to  the  man- 
ner in  which  the  power  is  to  be  exercised.  •  •  •  The 
act  requires  the  annual  appropriations  to  be  first  made 
within  the  first  quarter  of  the  fiscal  year.  *  •  • 
These  requirements  of  the  statute  we  regard  as  for  the 
protection  of  the  citizen,  and  not  directory  but  man- 
datory."" 

CONSTITUTION 

A  special  statute  amending  the  charter  of  a  city  or  vil- 
lage is  not  in  contravention  of  section  22,  art.  4,  Con." 

SCHOOL  TAX — NO  BBCOVEHY  WHEN  TAX  IS  PAID  IN  BEBOE 

For  im  instance  where  school  taxes  paid  by  mistake 
could  not  be  recovered  by  the  taxpayers  see  "Walser  et  al. 
V.  Board  of  Education,  160  Bl.  272,  where  the  court,  in 

32 — People  ex  leL  T.  Glenn  «t  ftL,  21 — QereUuid,  Cin.,  Chi.  «iid  St. 

S07  ni.  50  (Af.).  Louis  Bf.  Oo.  v.  Bandle  Co.  Treas., 

26— The  Sivetaide  Co.  v.  fioweO,  183  IH  364  (Ai.)- 
113  m.  8S6  (B.  B.). 
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deajiDg  the  right  to  recover  the  money,  observes :  "The 
mle  that  an  illegal  and  void  tax  volontarily  paid  cannot 
be  recovered  from  the  mmiidpality  by  the  person  paying, 
being  eettled  by  the  adjudications  of  this  eonrt  (see  the 
cases  cited  in  the  note  22),  it  must  be  held  that  what 
cannot  be  done  directly  cannot  be  done  by  indirection. 
No  right  exists  in  other  tax-payers  to  recover  such  volan- 
tarily  paid  tax."" 

TAX  LBVtBB  BY  SCHOOL  DISTBICTB^  OB  SCHOOL  BOABDS 

Appropriation  and  tax  levy  ordinance  are  suflfieiently 
definite  which  says  "educational  purposes"  and  "build- 
ing purposes." 

Legislative  amendment.  A  wrong  section  given  in  an 
act  amendatory,  the  le^slative  intent  being  dear,  the 
subject-matter  of  the  act  to  be  amended  being  expressed 
in  the  title  of  the  amendatory  act  and  the  section 
amended  being  inserted  at  length  therein,  does  not  ren- 
der the  amendment  invalid."  Any  description  by  which 
the  property  can  be  identified  by  a  surveyor  is  sufficient. 

IMENDMBKTS — SCHOOL    LB VIE&— CONDITIONS    UNDEB    WHICH 
THEY  WILL  BE  AI-LOWED 

In  holding  (Chicago  &  Northwestern  Railway  Co.  v. 
People  ex  rel.,  200  111.  141)  that  the  circuit  court  erred  in 
"permitting  the  certificates  of  the  commissioners  and  the 
consents  of  the  boards  of  auditors  and  the  assessors  to 
be  amended  so  as  to  specify  certain  purposes  to  which 
the  taxes  should  apply,"  the  rule  to  he  observed  in  the 
allowance  of  amendments  is  thus  stated : 

22— Ebton  T.  Chicago,  0it7  of,  40  People;  136  lU.  660  (Af.);  WaUet 

m  514;  FbUs  t.  Cairo,  City  of,  SB  et   a),  t.   Board  of   EdneatioD,   160 

in.  403;  UuioB  Biiilding  An.  r.  GU-  ni.  272  (Af.). 
cago,  Cit7  of,  61  lU.  439 ;  Swanstam  23— Otis  v.  The  People  ez  rel., 

T.  Ijans,  «3  m.  165;  C.  B.  It  <}.  t.  100  IU..S42  (Af.). 
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"Where  the  power  to  levy  a  tax  is  conferred  by  law 
and  is  regularly  exercised  by  the  proper  authorities  in 
substantial  conformity  to  the  law,  the  court,  upon  proof 
of  such  fact  may  permit  the  certificate  of  the  levy  to  be 
amended  on  the  hearing  by  changing  the  official  signa- 
tures to  be  substituted  for  ihe  corporate  name  and 
correct  other  like  formal  errors.    •    •    • 

There  must  be  a  valid  levy,  which  is  defective  in  mat- 
ters, merely  formal,  to  authorize  an  amendment'*" 

CBBTIFICATB  OF  SCHOOL  BOABDS — ^BBQUIBED  BT  &TATUTK — 
JimiSOICTieNAI,  IK  ITS  NATUBB 

What  is  the  basis  of  a  valid  levy  for  school  taxes  t  Sec- 
tion 44  of  chapter  122  (School  Law)  B.  S.  1874,  p.  961, 
provides  that  the  directors  shall  annually  ascertain 
*  •  *  how  much  money  must  be  raised  by  special  tax 
for  school  purposes  during  the  ensuing  year,  and  certify 
and  return  the  same  to  the  township  treasurer  on  or  be- 
fore the  first  Monday  of  September.  •  •  •  The 
township  treasurer  returns  the  certificates  to  the  county 
clerk.    •    •    • 

To  authorize  the  county  clerk  to  extend  a  tax  on  a 
legal  valnation  of  the  property,  there  must  be  a  certifi- 
cate containing  the  statutory  elements  on  file  in  bis  office. 
In  a  case  in  which  the  county  derk  extends  a  tax  without 
having  the  certificate  of  the  taxing  body  before  him,  the 
court  in  holding  the  tax  levy  void,  thus  observes:  "The 
tax  certificate  which  the  school  directors  are  empowered 
to  make  by  section  44  *  '  *  is  the  basis  of  all  Bchool 
taxes.  In  a  sense  such  certificates  are  jurisdictional,  and 
any  tax  extended  for  school  purposes  where  no  such  cer- 
tificate has  been  returned  by  the  directors,  as  required 
by  that  section  of  the  statute,  is  without  authority  of 

33— spring  Taller  OmI  Co-  *•  lU-  351  (Af.) ;  Toledo,  St  I.oiiii  * 
Pwpto  ex  nL,  1S7  m.  IMS  (Af.) ;  Wert.  B.  Oo.  t.  People,  826  Dl.  4SS 
I.  D.  t  W.  By.  Oo.  T.  People,  SOI      (Af.). 
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law,  and  would  be  null  and  void."  Bill  in  equity  to 
enjoin. — Decree  aff.'* 

Section  2,  art  8,  Laws  of  1889,  giving  the  form  of  the 
certificate  that  school  directors  shall  use  is  mandatory. 

Court:  "The  certificate  which  the  school  directors  are 
empowered  to  make  by  said  section  2,  lying  as  it  does 
at  the  basis  of  a  school  tax,  is  jurisdictional  in  its  char- 
acter and  a  tax  extended  without  such  a  certificate  of  the 
directors,  is  without  authority  of  law,  and  nail  and 
void. " 

Here  the  statute  said;  "building  purposes";  the  cer- 
tificate said:  "repairing  and  heating  purposes.'"'^ 

The  statute  required  the  school  directors  to  make  a 
eertificate  of  the  amount  of  money  to  be  raised.  In  the 
record  appeared  a  certificate  signed  by  three  men  (less 
than  a  majority)  styling  themselves  school  directors, 
etc,  but  there  was  nothing  of  record  to  show  that  the 
board,  as  a  board  took  any  action  or  authorized  what  the 
three  members  did.  In  holding  that  the  record  of  the 
school  board  could  not  be  vitalized  ab  initio,  the  court; 
observes:  "To  have  permitted  the  amendment  proposed 
would  not  be  to  correct  a  mistake  or  omission  of  the 
municipal  body  levying  the  tax,  or  of  its  officers,  but 
would  have  been  to  have  made  a  valid  levy."  '* 

A  certificate  of  the  board  was  amended  by  adding  to 
two  of  the  signatures  attached  to  the  certificate  re- 
spectively, "president"  and  "secretary."  Court:  "But 
the  difficulty  is  that  this  amendment  did  not  cure  the 
fatal  defect,  viz. :  that  the  certificate  was  not  the  certifi- 
cate of  the  board,  nor  was  it  made  to  appear  .that  it  was 

S4— Weber    t.    Ohio    and    Hias.  35— Ohicago  and  Alton  B.  Oo.  t. 

Baihnv   Co.,    108   BL   451    (Af.);  People  ex  rel.,  163  m.  616  (B.  B.). 

bIm  People  ex  reL  t.  Smith,  149  111.  36— People  ex  leL  t.  Smith,  140 

S4»  (Af.);  People  t.  a  *  N.  By.  El.  549  (Af.). 
Oo,  183  CI.  311  (Ai.);  a  ft  A.  S. 
B.    CD.    T.    Hartin,    171    SL    644 
(It). 
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authorized  by  the  board.  The  certificate  is  juriadictional. 
Without  it  the  tax  is  void."  *' 

CKBTOICATB  CUBED  UNDBE  SBC.  191 

Following  Weber  v.  0.  &  M.  R.  Co.,  108  HI.  451.  U  the 
certificate  of  the  school  directors  furnishes  the  county 
clerk  with  facts  sufficient  for  him  to  determine  amount  of 
tax  required,  the  certificate  will  be  held  sufficient  under 
section  191  of  the  Revenue  Act  which  provides  that  in- 
formalities that  do  not  affect  the  substantial  justice  of 
the  tax  shall  not  "affect  the  tax  or  the  assessment."  " 

OBBTIFICATB  NOT  WITHIN  SBC.  191 

Under  cover  of  "educational  purposes"  a  levy  of  a 
tax  for  the  re-construction  of  a  school  building,  that 
should  come  under  the  classification  of  "building  pur- 
poses," can  not  be  sustained."* 

Facts:  July  3,  1897,  the  president  and  secretary  of 
the  board  of  education  certified  to  the  township  treas- 
urer that  they  required  $7,500  to  be  levied  as  a  special 
tax  for  school  purposes  on  taxable  property,  $374.85 
of  this  amount  was  extended  against  the  property  of  the 
railroad.  The  company  paid  2%  and  objected  to  tile 
excess.  The  court  in  sustaining  the  act  of  the  company 
observes:  "This  certificate  (Hurd's  Stat,  chap.  122,  art. 
8,  sections  1,  2)  is  the  basis  of  all  school  taxes.  It  consti- 
tutes the  levy  and  the  evidence  of  it,  and  any  tax  not 
based  upon  a  lawful  certificate  is  null  and  void.    The 

37 — Chicago  and  Alton  B.  Go.  ex  36 — C.  ft  A.  B.  Co.  v.  Pcopla  ex 

rel.   T.    People,   171   lU.   544    (B.);  reL,  ISS  ID.  876   (A.  ft  B.) ;   C.  ft 

People  ez  reL  T.  Ch.  A  N.  W.  B.  Co.,  A.  B.  B.  Co.  t.  People  ex  rel.,  163 

183  lU.  311  (At.).  Certificate  joria-  lU.  616   (B.  B) ;  P  t.  Smith,  149 

dictional.     Chicago  ft  Northweatem  TO.  549  (Af.). 

Bailwaj  Co.  v.  People  ex  reL,  1S4  30— Wabash  B.  B  Co.  t.  People 

IlL  240  (B.  B.).    Court  cannot  vi-  ex  rel.,  187  lU.  289  (B.  B.). 
talise  a  levy  void  ab  imUio. 
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form  of  the  certificate  is  mandatory,  and  If  it  is  for 
school  purposes  and  fails  to  state  that  a  tax  is  required 
to  be  levied  for  building  purposes,  a  levy  beyond  2% 
will  be  void.*" 

At  the  hearing  it  was  attempted  to  amend  by  showing 
that  at  a  subsequent  meeting  in  August  the  record  of 
the  school  board  was  changed  and  a  proper  record  made. 
But  as  the  court  observes:  "No  change  was  made  in  the 
certificate  which  had  been  transmitted  to  the  township 
treasnrer." 

KATE  OP  LBVT — EZCKS8  MAT  BE  ABATED 

If  the  directors  or  school  board  in  certifying  the 
amount  of  money  needed  for  the  school  exceed  the  stat- 
utory and  constitutional  limit,  the  excess  should  be 
abated  by  the  clerk  in  extending  the  tax.  *  "  •  (A 
school  tax  levied  for  the  year  1891  must  be  based  upon 
an  assessment  of  property  for  that  year,  and  not  for 
the  year  1890.)  *' 

CEBTIFIOATB  CUBED  UNDEB  8E0.   191 

President  and  clerk  of  board  of  education  signed  the 
following  certificate:  "We  hereby  certify  that  we  re- 
quire the  amount  of  $2.00  on  each  $100  to  be  levied  as  a 

40— BL  Lonia,  Boek  laland  ud    '  People  ex  reL,  147  111.  106  (B.  B.). 

Ckieago  B.  Co.  t.  People  ax  reL,  177  Following  ie  Ohieago  and  Alton 

m.  78  <&).  R.  Co.  V.  People  ex  t«1.,  1S5  Dl.  £79 

At  the  bearing  it  wu  attempted  (B.    B.).     Eere   tlie   eonnty  eonrt 

to  aamd  b^  ibowing  tbat  at  a  tab-  bad     rendered     Judgment    for    an 

•aqomt  meeting  in  Anguvt  the  ree-  amount     Including     an     ezeesa     of 

«rd  of  the  eehixil  board  ma  changed  (69.30  and  the  court  obMirea:  "The 

maA  a  proper  record  made.     Bat  as  county  dork  having  failed  to  make 

tte    eonrt    obaerres:     "No    change  the  abatement  before  extending  the 

waa  made  in  Uie  eertifleata  which  tax,  the  taxpayer  is  entitled  to  have 

had  be«n  tranamitted  to  the  town-  it   done  in  this  proceeding,  other* 

ahip  treanurer."  wiae  the  limit  fixed  by  the  statute 

41 — WabaA     ^n""^'?      Co.      v.  would  beoome  a  dead  letter." 
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special  school  tax  for  school  purposes  and  $1.00  on  each 
$100  for  building  purposes  on  the  taxable  property  of 
onr  district  for  the  year  1894.  Given  under  our  hands 
this  11th  of  August,  A.  D.,  1893.  Piled  in  the  office  of 
the  county  clerk,  Aug.  14,  1893. 

Held.  Though  the  certificate  did  not  conform  to  the 
statute  it  was  not  void  under  the  liberal  construction 
required  by  the  Eevenue  Act,  Sec  191.  The  certipcate 
furnished  the  county  olerk  facts  upon  which  to  deter- 
mine the  amount  required  to  be  extended  on  the  tax 
books.** 

The  tax  certificate  levy  of  the  board  was  not  signed 
by  the  proper  number.  But  all  were  present  and  would 
have  signed  if  so  advised.  Held  no  error  to  allow 
amendment.*" 

Question  was  whether  the  tax  levy  exceeded  the  stat- 
utory aad  constitutiomil  limit.  (Sec  12,  art.  9,  of  con- 
stitution.) Levying  a  tax  to  pay  interest  on  outstand- 
ing bonds  and  to  provide  a  sinking  fund  to  pay  the  prin- 
cipal is  not  illegaJ.** 

AMENDMENTS  TO  CEBTHHCAIB 

At  a  meeting  of  the  school  board  proper  action  was 
taken  to  have  a  certificate  of  amount  of  money  certi- 
fied, but  through  a  misapprehension,  as  to  the  proper 
number  of  members  to  sign,  it  was  defective.  On  the 
application  for  judgment,  it  was  permitted  to  amend 
by  having  proper  persons  sign.*' 

42 — Chicago  and  Alton  B.  Od.  t,  44— People  ex  reL   v.  Peoria   * 

People  ex  nl.,  IGS  HI.  270  (Aj(.).  EuUm  B.  Co.,  216  DL  221  <B,  B.). 

43 — Spring    Tallty     Coal    Coma  45 — Indiana,  I>eoatQr  A  Wtsten 

Company   t.    People,    1G7    m.    543  B.  Co.  v.  People,  801  HL  3S1  (B. 

(Af.) ;  al«o  Chicago  k  NorthwMtem  ft  A.). 

B.  Od.  T.  People  ex  rel.,  1S3  111.  For  mode  of  finding  value  of  eapi- 

247  (Af.).  tal  stock  and  rolling  stock  of  a  isil- 

See  tills  ease  on  point  vtth  lefer-  road.    Bee  Ohio  ft  MiosiaBip^  B.  Co. 

enee  to  the  validity  of  tbt  Ubrarj  t.    Weber    injunction,    B6    HI.    U3 

fnnd  tax.  (Af.>. 
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At  the  hearing  it  appeared  that  the  members  of  the 
board  were  present  and  acting  in  their  official  capacity 
at  a  regular  meeting,  that  the  necessary  amount  to  be 
levied  vas  ascertained  and  declared. 

President  and  secretary  signed;  others  did  not 

The  court  permitted  ike  certificate  to  be  amended  by 
the  addition  of  the  signatnres  of  the  other  members  and 
the  sabstitution  of  "board  of  education"  for  "direo- 
tors."    Held  no  error." 

On  July  31, 1905,  a  resolution  was  passed  by  the  board 
of  education  to  install  in  the  new  building  a  heating 
plant  and  a  levy  was  made  to  cover  this  expense. 

By  an  election  previously  held  the  board  was  author- 
ised to  build  the  building.  Court:  "Under  that  author- 
ity (election)  they  also  had  a  right  to  levy  an  additional 
amount  for  building  purposes  to  supplement  the  bonds 
which  they  were  authorized  to  issue.  *  •  •  "Boards 
of  education  have  authority  to  levy  taxes  for  two  things : 
educational  purposes  and  building  purposes."" 

At  a  regular  meeting  of  the  board  of  education  a  tax 
was  voted  but  no  certificate  was  made,  authorized  or 
signed.    •    •    ■ 

The  next  day  the  member,  who  acted  as  president,  and 
the  secretary  made  a  certificate  signing  it  as  president 
and  secretary  instead  of  "board  of  education." 

Amendment  refused.  Held  no  error.  The  court  fol- 
lowing C.  &  A.  Co.  V.  P.,  171  Dl.  544,  and  P.  v.  Smith,  149 
ni.  549,  says:  "The  certificate  is  jurisdictional.  With- 
out it  the  tax  is  void."  ** 

Under  constitution  (sec.  12,  art.  9)  and  sec.  202,  eh. 
122,  Kurd's  Eev.  1901.  A  school  board  can  levy  but 
two  taxes:  one  for  building  purposes  and  one  for  edu- 
cational purposes.    Bonded  indebtedness  must  be  paid 

48 — Caikftgo  ft  Northveatsni  Vj.  Hsnts  B,  Co.,  People  ex  rel.,  S24 

T.  Th«  PMpIe  ex  reL,  183  UL  247  IIL  155  (Al.). 

(At).  48 — People  ex  tbL  t.  0.  4  K.  W. 

47— St.  Lonif,   Alton  and  Terra  ^.  Co.,  163  HI.  SlI  (Af.). 
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out  of  taxes  so  levied  and  levy  cannot  exceed  rate  pro- 
vided by  statnte.*" 

LBVIBS  BT  TOWNS — CBBTIFIOATB — ^BBBOS  TO  AMEND 

A  certificate  of  the  levy  of  $9,000  tax  for  the  town  of 
Georgetown  recited  that  the  tax  was  required  "for  town 
parposes."  It  vas  conceded  that  this  was  too  indefinite. 
In  holding  the  following  amendment  improper  "to  de- 
fray the  running  expenses  of  said  town  for  the  ensuing 
year,"  the  court  observes:  "The  record  of  the  annnal 
town  meeting  of  this  town  was  not  introduced  in  evi- 
dence. This  amendment  was  improperly  allowed,  as 
there  was  nothing  hefore  the  court  by  which  it  could 
be  allowed.  "*• 

Facts':  At  the  annual  town  meeting  motions  were 
made  as  foUowa:  That  the  sum  of  $1,750  be  levied  as 
a  tax  for  town  purposes;  "moved  by  A.  that  a  tax  of 
$1,750  Joe  levied  for  the  payment  of  outstanding  judg- 
ments against  the  town." 

The  town  clerk  certified  to  the  county  clei^  these 
amounts.    The  county  clerk  extended  the  tax, 

(It  is  apparent  that  the  auditing  board  was  entirely 
ignored.) 

The  objection  was  made  that  the  annual  town  meet- 
ing was  without  lawful  authority  to  direct  any  sum  to 
be  raised  as  a  tax  "for  town  purposes"  or  for  the  pay- 
ment  of  "outstanding  judgments."    In  sustaiaing  the 

49 — Chicago  ft  Alton  Bailroad  Co.  People  ex  kL  t.  Ind.,  HI.  ft  lom 

T.  People  ex  reL,  205  lU.  625  (Af.).  B.  Co.,  206  m  612  (Al.). 

50— C,  C,  C.  k  Bt.  L.  Bj.  Co.  t.  The  eertiflutte  made  by  the  eluk 

People  ex  rel.,  205  111.  G82  (B.  B.);  was   for  "town  purpoaea.*'     Held 

P«ople  ex  TeL  t.  Rajmond,  104  HL  not  sufficient.    People  ex  rel.  y.  lad., 

SI  (Af.) ;  Cin.,  Ind.  A  We*ter&  Bj.  IIL  ft  Ion  B.   Co.,   206   DL    61S 

Co.  V.  People  ex  reL,  213  HI.  197  (Af.);    Cin.,  Ind.   ft  Wertem   Sj. 

(AiBrmed  in  Part) ;  III.  Cent.  B.  Co.  Co.  t.  People,  206  lU.  565  (Af.). 

T.  People  ex  rel.,  213  ID.  174   (B.  Bee  225  HI  418. 
B.) ;  at.  Lonia,  Alton  ft  Terre  Haute 
Co.  T.  People,  225  m  41B  (Af.). 
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objections  the  court  observes:  "The  purposes  had  in 
view  by  the  annual  town  meeting  designated  as  "town 
porposes,"  may  or  may  not  have  been  snch  purposes 
as  were  authorized  by  law  to  be  carried  into  execution 
by  means  of  taxation. "    •    *     • 

Again  the  court  observes:  "It  is  not  sufficient  that 
an  annual  town  meeting  shall  have  voted  upon  a  propo- 
sition to  raise  money  by  taxation  for  "town  purposes." 

Again:  "The  tax  payer  is  not  to  be  concluded  by  the 
opinion  of  the  electors  as  to  what  are  the  legal  porpoeec 
to  forward  which  he  may  be  required  by  the  town  to 
part  with  his  money  by  way  of  taxation  npon  his 
property." 

*  •  •  The  face  of  the  record  must  be  sufficient  to 
enable  the  court  to  see  that  the  taxes  are  levied  to  accom- 
pliah  some  purpose  whereof  the  town  was  vested  vi'.h 
authority.** 

BUCCE8SPUI.  DmnCT  ATTACK 

Under  statute  of  1901  laws,  p.  272,  tax  ext<n.i^  "'-7  '.t^ 
det^  erroneonsly  by  following  the  "valnalion  as  £x»-''  're 
the  state  board  of  equalization. ' '  '^ 

The  certificate  of  the  town  clerk  reated  "at  \--h  izi-?  . 
town  meeting  held  at  that  town  it  was  v.**-^  •.-.  j^y 
$3,000  as  a  tax  for  town  purposes."  •  •  •  r^*-.^- 
dent" 

(Sec.  122,  Laws  1872,  p.  31-- 

The  statute  declared  that  pnq>er  a:nl'^r-;^.*t  •-■?"  •  —  ■**- 
towns,  villages  "shall  annually,  on  or  bef-.r*  tm*-  **— -ni". 

n— People  M  leL   r.  CUag*  *  51— Ci-,  la*.  *  »^w«  *r   *-* 

Alton  B.  Oo^  IM  m.  51    (At).  ¥-  Fn^fc  ««  »«t-  Ili  IX  jiT'    J^ 

n— Oer.,  dB.,  GhL  *  8L  l^H^m  i>  ftrt;. 
Bf.  Col  t.  FMpk  ex  lA^  TO  DL 
17  <B.  B.). 

a  P.— 15 
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Tuesday  in  Augast,  certify  to  the  county  clerk  the  sev- 
eral amonntfi  which  they  require  to  be  raised  by  taxa- 
tion." •  •  •  The  certificates  of  town,  school,  road 
and  bridge  tax  were  not  filed  till  after  the  time  specified 
in  the  statute.  •  •  •  Held  error  to  render  judgment 
for  the  town  and  other  local  taxes  levied  after  this  date. 
The  court  observing  (law  not  directory):  "Had  the 
general  assembly  intended  to  permit  the  filing  of  the 
certificate  at  any  time  before  the  collector's  books  were 
delivered  to  him  by  the  clerk,  why  not  say  so,  and  not 
have  specified  that  the  act  should  be  done  on  or  before 
a  specified  dayt 

"Again,  this  power  of  levyii^  a  tax,  and  thus  sum- 
marily depriving  the  citizen  of  his  property,  is  one  of 
the  greatest  and  most  important  acts  of  sovereignty. 
•  •  •  'The  levy  is  made,  and  the  amount  of  property 
which  shall  be  taken  from  the  citizen  is  eac  parte,  and  with- 
ont  notice  to,  or  opportimity  of,  the  tax  payer  to  be  heard 
before  he  is  deprived  of  Ms  property;  and  it  is  a  power 
in  the  exercise  of  which  there  is  great  tendency  to  abuse, 
as  those  exercising  the  power  are  dealing  principally 
with  the  property  of  others,  in  the  levy  and  expenditure 
of  the  tax.  *  *  *  It  can  not  be  held  to  be  an  unlim- 
ited authority,  leaving  the  property  of  the  citizen  to 
the  mercy  of  such  bodies  and  officers.'  "'* 

UNSnCCBSSFUL  DIBECT  ATTACK 

Sale  of  delinquent  lands  for  the  taxes  of  1872  and 
1873;  $78,690  had  been  voted  at  the  semi-annual  town 
meeting  to  pay  interest  on  park  commissioners'  bonds 
and  to  provide  for  a  sinking  fund  for  the  retirement  of  the 
bonds.  Objection,  that  there  was  no  power  in  the  town 
to  provide  a  sinking  fund  and  that  it  did  not  come  with- 
in the  statutory  enumeration  of  "town  charges."    Held, 

S4^-]|Qx  T.  The  People  ex  rd.,  72 
HL  241  (B.  B.). 
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that  it  was  sufficiently  definite  to  come  within  the  term 
"town  charges."'" 

See  this  case  commented  npon  in  People,  ex  rel.  v.  Ch. 
&  Alton  Ry.  Co.,  194  HI.  51  (Af.). 

SUCCESSFUL  DmSCT  ATTACK 

Overseer's  sworn  list  under  sections  110  and  116 — de- 
livery to  supervisor  mandatory. 

A  town  bad  adopted  the  labor  system  for  the  payment 
of  road  tax.  The  statute  required  the  overseer  of  high- 
ways to  give  to  tbe  supervisor  a  sworn  list  of  property, 
delinquent  five  days  before  tbe  annual  meeting  of  the 
county  board.  The  supervisor  never  received  the  list 
and  the  list  was  never  placed  before  the  board.  The 
court  in  sustaining  the  lower  court  in  holding  the  levy 
void  observes: 

"Where  the  legislature  has  prescribed  a  certain 
method  to  be  adopted  to  subject  property  to  the  burdens 
of  taxation,  that  method  must  be  substantially  complied 
with  before  tbe  property  can  be  taken  and  sold  in  satis- 
faction of  the  tas."** 

The  overseer  of  highways  (C.  &  N.  Ey.  Co.  v.  People 
ex  reL,  171  111.  525,  B.)  failed  to  give  to  the  tax-payer 
three  days'  notice  (Sec.  108,  Laws  of  1883,  p.  160)  to 
work  out  his  road  tax.  Held  not  a  mere  irregidarity,  but 
a  substantial  right,  that  invalidated  the  levy  of  tbe  com- 
missioners. 

BOAD  AND  BBTOGB  TAX — SUCCESSFUL  DHIBCT  ATTACK 

The  first  Tuesday  in  September  is  the  day  fixed  for 
determining  the  amount  of  tax  to  be  raised  for  the  en- 
sQing  year.    •    •    • 

55 — Wii^  T.  The  People  ex  reL,  ChicaKO  A  Northweeteni  Railway 

S7  m.  SSS  (Af.)-  Co.  T.  People  ex  nL,  171  HI  625, 

5C — People  ex  rel.  t,  C  B.  ft  Q.  reverMd. 
B.  Co.,  164  m.  506  (Af.). 
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The  commissioners  met  on  Taesday  (the  6th)  and  ad- 
journed to  the  13tfa,  when  they  made  a  levy  of  40  cents 
on  the  $100. 

Court:  "After  the  commiseioners  met  on  the  day 
specified  in  the  statute,  we  do  not  think  it  was  an  abuse 
of  power  to  defer  action  and  adjourn  to  a  specified  day, 

•  •  •  and  then  on  that  day  meet,  and  go  on  with  the 
business.  So  far,  therefore,  as  the  levy  of  September 
13th  is  concerned,  we  think  it  is  valid." 

On  October  30th  the  commissioners  held  another  meet- 
ing and  made  an  additional  levy  of  20  cents  on  the  $100. 

*  *  *  It  was  claimed  that  this  was  authorized  under 
section  14.  In  holding  this  levy  invalid  the  court  ob- 
serves: 

"The  consent  of  a  majority  of  the  board  of  town 
auditors  was  obtained,  but  at  tbe  time  the  consent  was 
obtained,  on  the  20th  of  October,  the  Commissioners  of 
highways  had  no  authority  to  make  the  levy.  There  is 
no  statute  which  authorizes  two  levies  in  one  year,  and 
when  the  levy  of  September  13th  was  made,  the  com- 
missioners had  exhausted  their  power.'"' 

NO  COPT  OF  CEBTmCATE  FILBD— KATE  TOO  HIGH 

A  docranent  from  which  the  county  clerk  extended 
the  tax  for  roads  and  bridges  stated  that  the  rate  per 
cent  agreed  upon  by  the  commissioners  of  highways,  at 
the  semi-annual  meeting  was  sixty  cents.  It  was  signed 
by  three  commissioners  and  not  certified  by  the  town 
clerk. 

Attached  to  it  was  the  written  consent  of  the  assessor 
and  board  of  town  auditors  granted  upon  the  petition 
of  the  conmuBsioners  for  an  additional  levy  of  twenty 
cents. 

57— Bt.  Louis  NaX.  Stock  Tudt  v. 
People  ex  reL,  127  m  82  (B.  H.). 


itizecoy  Google 


Public  Bbvxnub  229 

The  certificate  filed  with  the  coimty  clerk  read  eighty 
^nts  instead  of  sixty  cents. 

The  coart  permitted  the  eighty  to  be  changed  to  sixty 
and  during  the  progress  of  the  trial  on  June  15,  1904, 
permitted  the  town  clerk  to  make  a  certificate,  date  it 
September  3,  1903,  and  file  it. 

Objection  was  that  there  was  no  certificate  of  the  town 
clerk  on  file  with  the  county  clerk  when  the  tax  was 
extended.  Here  the  court  says:  "The  clerk  did  not  cer- 
tify the  levy  bat,  instead,  filed  with  the  county  clerk  the 
original  certificate.  •  •  •  The  town  clerk  failing  to 
file  a  certificate  of  the  levy,  there  was  nothing  to  amend. 
The  certificate  of  the  levy  of  the  tax  is  jurisdictional."  " 

The  certificate  of  the  levy  of  town  tax  was  not  suffi- 
ciently definite.  It  was  amended  to  read:  "To  defray 
the  running  expenses  of  said  town  for  the  ensuing  year" 
•  •  *  the  record  of  the  annual  town  meeting  was  not 
introduced  in  evidence.  Held,  that  there  was  nothing  to 
amend  by  and  that  the  amendment  was  not  sufficiently 
definite." 

Commissioners  of  highways  certified:  "Ordered  levy 
a  district  road  tax  for  labor  purposes,  forty  cents  on  the 
last  assessment  roll."  Held :  Not  a  compliance  with  the 
statute.  "No  ascertainment  of  the  amount  of  money 
necessary  to  be  raised  by  amount  or  by  a  per  centom 
upon  each  $100  of  taxable  property."  2nd.  Objection: 
Town  clerk  did  not  give  notice  of  the  alleged  district 
road  tax  by  posting  notices  as  required  by  law. 

This  attempted  levy  was  made  on  the  16th  of  April; 
the  assessment  roll  was  filed  on  the  4th  of  May.  The 
town  clerk  gave  a  notice  required  by  section  88  on  the 
16th  of  April  in  place  of  on  the  4th  of  May.    The  court 


Indiana        and  ex  ml.,   205   ID.  S8S    (B.  S.);   also 

WeBtorn  ILy.  Co.  t.  Feopls  ex  leL,  CineinDati,  Ind.  ft  Weatani  Bj.  Go. 

213  10.  107   (Af.  in  Part).  t.  People  ex  reL,  212  lU.  EIS  (Af.). 

50 — ClcvBland,     Cincinnati,     Chi-  Thi«  ease  attack  waa  tutgueeesitid. 

eago  A  St.  Lotiia  B7.  Co.  v.  Pm^ 
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held  in  the  absence  of  any  proof  that  the  notices  were 
np  and  posted  subseqnent  to  the  4th  of  May,  was  not  a 
compliance  with  the  statnte. 

Court:  "The  failure  of  the  commissioners  to  ascer- 
tain, as  near  as  practicable,  the  amount  of  money  neces- 
sary to  be  raised  as  a  road  tax,  to  levy  and  assess  the 
same,  and  of  the  town  clerk  *  "  *  to  j^ve  notice, 
are  not  mere  irregularities,  but  failures  to  comply  with 
the  statute  in  substantial  matters,  which  go  to  the  foun- 
dation of  the  tax  and  vitiate  the  levy."  Citing  171  III. 
525.    •'    • 

2nd.  A  verbal  statement  by  the  commissioners  that 
"an  additional  levy  of  twenty  cents  on  each  $100  was 
needed." 

Court :  ' '  The  oral  statement  of  the  commissioners  was 
not  such  a  certificate  as  is  contemplated  by  the  statute. 
The  power  of  the  commissioners  of  highways  to  impose 
a  tax  is  limited,  and  must  be  strictly  construed  (Newell 
case,  80  111.  587)  and  the  provisions  of  a  statute  designed 
for  the  protection  of  the  tax  payer  are  mandatory  and 
a  disregard  of  them  will  render  a  tax  illegal,  and  the 
substantial  justice  of  a  tax  is  affected  if  the  authorities 
attempting  to  impose  it  have  no  power  to  levy  it."*" 
Citing  People  es  rel.,  193  111.  594.    '    "  '  • 

Road  commissioners  made  the  levy  on  the  first  of 
September  instead  of  the  second  Tuesday  preceding  the 
annufil  meeting  of  the  county  board — the  record  showed 
that  no  other  meeting  of  the  commissioners  was  held  that 
year.  The  requirement  to  meet  on  a  certain  day  is  man- 
datory. The  purpose  is  to  give  parties  interested  an 
opportunity  to  be  heard.*' 

The  commissioners  met  at  the  office  of  one  of  the  com- 
missioners on  August  7,  1900,  and  attempted  to  levy  the 
tax.    The  statnte  required  that  they  meet  on  September 

60— Chicago     and     Eastern     HI.  61 — Chicago    ft    N.    W.    Bailmj 

Bailroad  Co.  t.  People  ex  rel.,  200  Co.  t.  People  ex  i«l.,  1S7  ID.  411 
HI.  237  fR.  B.).  (B.  B.). 
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4th  at  the  town  clerk's  office.    In  holding  the  tax  illegal 
the  oonrt  olraerv.es: 

"Provisions  of  the  statute  designed  for  the  protection 
of  the  tax  payer  are  mandatory  and  a  disregard  of  them 
will  render  the  tax  illegal."  " 


ATTBHPTED  UEVJSB  WITHIN  CITIB8 

The  commissioners  of  highways  can  not  levy  a  road 
tax  within  the  corporate  limits  of  a  city  or  village." 

Coort :  Commissioners  of  highways  have  no  authority 
to  levy  a  tax  where  the  purpose  is  solely  to  mtuntain 
or  construct  roads  or  bridges  within  a  city."  " 

TAX  LEVT  BT  COMMISSIONERS — ^TOID 

Judgment  for  taxes  claimed  to  be  due  and  unpaid  for 
the  years  1875  to  1883  was  rendered. 

In  holding  the  levy  void,  the  court  observes:  "The 
statute  only  authorizes  them  to  act  annually.  But  the 
statnte  nowhere  declares  tiiat  these  highway  commis- 
sioners may  wait  for  nine  years  and  then  meet,  and  de- 
termine that  a  property  owner  shall  pay  a  road  tax  for 
the  past  nine  years — pay  a  gross  sum  in  one  year  for 
the  past  nine  years.    •    •    • 

No  such  power  is  given,  and  as  the  power  has  not  been 
conferred,  it  can  not  be  exercised."'' 

OS— Chicago   »mA   North   Western  eonmuseioneri    eo-operfttiiig    with    a 

I^.   Co,   T.  People  ex  reL,   193   Dl.  village,  town,  or  eit^  in  the  improve- 

9H  (B.  R.).  ment  of  roada,  rtreeta,  and  bridges. 

S3 — Peo^  ex  reL  t.  C.  ft  N.  Bail-  641:>--Ohio  A  Mios.  Bailway  Co.  t. 

waj  Oa.,  US  DL  S£0  (il.).  Calvin  ex  leL,  123  DL  048  (£.  B.). 

64 — People  ex  reL  t.   Chicago  ft  Omitted  school  tax  id.  holdiuf .    Also 

Alton  R.  Co.,  172  HI.  71  (Af.)-    See  Wabaflh  Bailroad  Co.  t.  People  ax 

Seanon  Lftwe  1W3,  Page  304,  when  reL,  106  Dl.  606  (B.}. 
prorniaB  is  made  (or  the  highway 
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BATE 

Under  aections  62  and  64  of  Stat.  1887,  p.  278,  statnte 
granting  power  must  be  striotly  construed.  Total  tax 
levy  muat  be  within  the  limit  of  fifty  cents.'" 

UNSUCCESBFTTL  DIBBCT   ATTACK 

Amendment  vmder  curative  section  191,  chapter  120, 
R.  S.  1874.  On  the  application  for  judgment  {C.  I.  &  W. 
Ey.  Co.  V.  P.  ex  rel,  212  111.  518)  of  sale  for  a  delinquent 
road  and  bridge  tax  levied  under  the  provisions  of  section 
119,  chapter  121  (Ses.  Laws  1883,  p.  163)  a  motion  was 
made  by  the  counsel  for  the  appellee  for  "leave  to  amend 
the  record  of  the  proceeding  of  said  highway  commis- 
sioners and  that  the  highway  commissioners  have  leave  to 
amend  said  certificate  of  levy  to  correspond  with  the 
facts. ' '  In  support  of  the  motion  it  was  made  to  appear 
that  a  statement,  signed  and  filed  in  the  town  clerk's  office 
but  not  "attached  to  the  page  of  the  record  book  apon 
which  the  record  of  the  proceedings  in  said  meeting  was 
written,"  did  show  that  it  had  been  ascertained  and  deter- 
mined that  $1,500  was  the  amount  necessary  for  making 
and  repairing  of  bridges.  Through  inadvertence  this 
finding  had  been  omitted  from  the  certificate  of  levy, 
whidi  simply  named  the  rate  per  cent  on  assessed  value. 

On  review  the  granting  of  this  motion  was  snstuned 
and  it  was  held,  that  said  section  119  did  not  require 
more  to  he  stated  in  the  certificate  than  the  rate  per  cent ; 
and  that  it  was  not  necessary  to  incorporate  in  the  certifi- 
cate "the  several  amounts  which  they  have  ascertained" 
for  the  different  purposes  named  in  said  section  119.  In 
so  holding  the  case  of  C.  L  &  W.  R.  Co.  v.  People,  207 
HI.  566,  is  overraled."" 

es— People  ez  reL  T.  Atehiaon,  66— Cin.  Ind.  uid  Weaten  B.  Oo. 
Topeka  ft  Suita  7e  Bailwaf  Go.,  t.  People,  807  HI.  568  (Ovemled). 
201  HL  365  (Af.).  Put  of  Ux  legsl.    niegal  portion 
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Attempt  to  prove  the  adoption  of  labor  system.  Fol- 
lowing town  record  introdneed  in  defense  hj  appellant : 

"At  a  special  meeting  held  at  Dr.  Hohson's  oflSce  on 
the  28th  of  August,  1883,  after  legal  notice  was  given,  the 
meeting  was  called  to  order. 

One  witness  was  called  and  said  that  he  worked  out  his 
father's  road  tax  for  five  or  six  years. 

Held,  that  this  evidence  did  not  show  that  the  neces- 
sary petition  signed  with  not  less  than  25  legal  voters 
had  been  filed.    '    •    • 

Court:  "The  filing  of  the  petition  and  the  giving  of 
the  statutory  notice  were  jnrisdictional  facts  necessary 
to  be  proved.    They  can  not  be  presnmed." 

Held,  that  the  presumption  that  ofiScers  did  their  duty 
would  not  be  sufficient. 

*'Such  a  presumption  is  not  sufficient  to  establish  ju- 
risdictional facts."' 

Under  section  119  of  the  Road  and  Bridge  Act  the 
commissionera  of  highways  made  a  certificate  of  the 
amoant  of  money  desired  for  road  and  bridge  purposes. 
The  record  of  the  board  of  supervisors  contained  this 
recital:  "Now  come  the  several  supervisors  and  file  with 
the  derk  the  following  levies": 

Point  made  by  counsel  that  the  statute  required  the 
board  to  take  affirmative  action,  which  affirmative  action 
is  jurisdictional. 

Court  observes :  The  statute  requires  no  order  of  ap- 
proval.  "But  any  record  from  which  it  can  be  reason- 
ably concluded  that  the  statements  were  laid  before  the 
board  •  •  •  would  clearly  be  sufficient.  •  •  * 
The  record  here  professes  to  be,  and  we  must,  because 

eu  be  rejected  and  judgment  nn-  pie,  214  DL  471   (Beversed  on  >ii- 

dond  for  balanee,  "if  It  ie  eo  levied  other  point). 

Oftt    Ote    legal    ean    be    aepuated.  67 — Ctereluid,  Cin.  Chi.  and  Bt. 

Ob.  Ind.  ft  W.  Bj.  Co.  t.  People  Lonis  Bj.  Co.  v,  Cotmfy  Treasurer, 

81  reL,  S12  m.  BIB   (Af.).     AUo  183  BL  304   (Af.). 

a.  P.  *  8L  Lonia  Bj.  Go.  t.  Pm- 
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it  is  uncontradicted  in  any  way,  asBome  as  a  fact  that 
it  is,  the  record  of  the  board  of  snperviaors,  and  not 
of  the  action  of  the  members  of  the  board,  apart  from  the 
board."" 

UNSUCCESBfUL  ATTACK  UPON  A  LEVY  MADE  BY 
COMBCISSIONBBS 

Following  certificate  held  snfBdent : — 

CommisBioners  will  require  $2,600  •  •  •  said 
amount  being  40  per  cent  on  each  $100  valuation 
*  *  *  etc.  Also  that  at  an  annual  town  meeting  held 
on  April  7,  1903,  an  additional  levy  of  20  per  cent  was 
ordered. 

Section  119  of  chapter  121  does  not  require  the  cer- 
tificate to  state  the  amount  required  for  each  purpose.*** 

Question :  Is  it  indispensable  to  the  validity  of  a  judg- 
ment for  taxes  that  the  delinquent  list  required  to  be 
made  out  and  returned  to  the  overseers  of  highways 
shall  be  sworn  to?  Court:  "In  our  opinion,"  no.  "Nor 
is  it  indispensable  that  the  board  of  supervisors  make  an 
order  directing  the  clerk  to  extend  district  road  taxes. ' ' 

"The  requirement  in  section  110  is  clearly  to  famish 
evidence  of  the  fact  of  delinquency.  But  this  is  not  ju- 
risdictional. The  jurisdictional  facts  are  the  levy  of 
the  tax,  and  the  failure  to  pay  it  by  the  person  lawfully 
charged.  The  defaulting  tax  payer  is  not  interested  in 
the  affidavit."" 

68 — Peoria,  Decatni  and  Eruu-  of  tli«  board  of  snperviaort  ma  p«T 

Tille  B.  Co.  V,  People  ex  leL,  116  etatute  b   illegal  and  a  judgment 

111.  83S  (Af.) ;  Ohio  and  Hiaiisaippi  tbna   obtained   will   not   support   an 

B.  Co.  T.  OonUDinionerB,  117  111.  279  action  of  debt.   B.  B.  232,  Chap.  120. 

(B.  B.).  69—111.  Cent.  B.  B.  Co.  t.  People 

P.  D.  E.  B.  C.  T.  P.,  116  111.  232,  ex  reL,  213  HI.  174   (a  B.). 

is  cited  In  the  above  eaoe  in  mpport  70 — Wabash  BailwBj  Oo.  t.  Fm- 

of  the  propoeitioD  that  an  extension  pie  ex  reL,  138  HI.  316  (Af.). 

of  ft  tax  nnder  a  certificate  of  the  It  is  not  neeoMarj  under  aeetion 

board     of     highway     commiBSioner*  117  nor  is  it  "the  intention  of  aeo- 

iritboat  the  intervention  of  the  act  tlon  117  that  the  board  maka  aa 
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boad  and  bridge  tax — amendments — ^allowed 

Here  the  record  of  the  town  meeting  was  introduced 
to  show  that  no  action  was  taken  on  a  "motion  to  vote 
a  tax."  The  court  allowed  the  minutes  of  the  meeting 
to  be  amended  by  the  clerk,  who  was  called  and  testified 
that  in  fact  a  motion  was  made  and  carried.'" 

BAILBOAn  TRACE — ^AMBNDUBNIS  AHD  PBESCMPTIONS 

Board  of  supervisors  ordered:  "On  motion  the  county 
clerk  is  ordered  to  extend  fifty  cents  on  the  $100  worth 
of  property  as  a  special  road  tax  (and  all  other  taxes 
certified  by  the  proper  authorities)  in  the  year  1885." 

Objection:  That  words  in  brackets  were  inserted  at 
the  December  term  instead  of  the  September  term. 
Held  proper  amendment. 

IVesnmptionB :  In  matters  other  than  jurisdictional, 
in  the  atraence  of  proof  to  the  contrary  by  party  on 
whom  is  the  burden  of  proof,  it  will  be  presumed  that 
the  clerk  in  extending  the  tax  did  his  duty.    *    ■    ■ 

Under  the  statute  the  county  clerk  is  only  bound  to 
diatribnte  valuation  as  equaUzed  by  the  state  board  to 
the  Tarions  towns  in  the  county  and  not  to  road  dis- 
tricts.   •    •    • 

Section  10  of  Act  1879,  section  83,  section  84  of  the 
road  law  construed : 

Whole  railroad  track  •  •  •  point  made  that  the 
whole  railroad  track  could  not  be  sold  to  pay  the  road 
tax  in  any  one  district  The  company  not  having  paid 
the  tax  in  any  district,  held  that  it  conld. 

Prima  facie  case.     The  collector's  return  Is  prima 


aripnsl  1gv7,  bat  merely  inpeTviae  (Af.) ;  Toledo,  St  Lovu  ft  '1 

tlie  levy  alreadf  made  by  the  high-  B.  Co.  v.  Poo;^,  226  DL  426  (Af.). 

w»7  eommissioneTs.    W&buh  B.  K.  When  Tkluatiou  of  rtftte  board  ot 

Co.  T.  People,  138  ID.  SOS  (Af.).  nriew  ■hjUl  be  need,  see  St.  Ll  B. 

71— Cbieago  ft  Northwarten  ^.  0.  v.  People,  226  UL  118;  £23  Dl. 

Co.  ▼.   Fe<^  ex  ToL,  174  XU.  60  17.. 
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facie  legality  of  a  tax  and  if  it  is  claimed  that  the  labor 
Bystem  has  been  adopted,  the  burden  is  on  objector  to 
show  it" 

The  county  clerk  omitted  to  attach  to  the  copy  of  the 
papers  filed  with  the  clerk  of  the  county  court,  that  they 
were  true  copies.    (Certificate  omitted.) 

Amendment  properly  allowed.    *    •    • 

The  objection  was  made  that  two  townships  had  not 
legally  adopted  the  labor  Bystem.    •    •    • 

Point:  The  petition  provided  for  in  section  80  to  be 
filed  in  the  town  clerk's  office  was  signed  by  21  instead 
of  25  legal  voters; 

2nd.  That  the  record  in  the  East  Fork's  district 
(township)  did  not  show  that  any  petition  was  filed,  as 
required  by  statute.    •    "    • 

The  town  clerks  in  both  towns  were  called  with  their 
record  books  and  it  appeared  that  in  one  book  there 
was  recorded  a  petition  with  only  21  names  and  in  the 
other  book  there  was  do  record  of  any  petition. 

It  was  sought  to  draw  therefrom  that  there  was  no 
sufficient  petition  on  which  to  base  a  road  tax  levy  in 
labor. 

Court:  "It  devolved  upon  the  appellant  in  order  to 
defeat  the  tax,  to  show  that  no  petition  for  the  submis- 
sion of  said  proposition  was  on  file  in  the  office  of  the 
town  olerks  of  said  townships,  respectively,  and  that 
the  proposition  to  adopt  the  labor  system  had  not  been 
adopted  in  said  townships,  or  either  of  them,  by  other 
evidence  than  that  the  petition  and  the  submission  of 
the  question  of  the  labor  system  was  not  matter  of  rec- 
ord in  said  townships,  as  we  think  it  clear  the  labor  sys- 
tem might  legally  be  in  force  in  a  township,  without  the 
record  book  of  the  town  clerk  showing  that  fact" '' 

Thomas  Leadiman,  as  town  collector  under  a  warrant 

72 — Ohio    and  Hiu.   B7.    Co.   r.      Bttilroad  Co.  v.  People  ex  rol.,  &25 
People  ex  nL,  110  lU.  207  (Af.).        111.  426  (Af.). 
73— Toledo,  St  Lonit  ft  WeeUm 
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from  the  comity  clerk  levied  upon  the  property  of 
Michael  Dougherty  for  the  amount  of  road  and  bridge 
tax  that  had  been  extended  against  his  property. 

Facts:  "On  the  30th  of  October,  1874,  appellant  made 
a  certificate,  signed  by  himself  as  town  clerk,  in  which 
he  stated  that  the  commissioners  of  highways,  at  a  meet- 
ing at  the  town  clerk's  office  on  the  first  of  Sept.,  1874, 
assessed  the  amoant  of  $1,200  on  the  real  and  personal 
property  of  the  town  for  the  then  next  ensuing  year. 
This  was  filed  in  tiie  county  clerk's  office  on  the 
9th  of  Nov.,  1874,  and  the  county  clerk  thereupon  pro- 
ceeded to  extend  the  tax."    •    •    • 

The  town  collector  distrained  the  property  of  the  ap- 
pellee,  "and  in  this  consists  the  trespass  complained  of." 

The  statute,  Sec  120,  Ch.  121,  B.  S.  1874,  required 
that  the  statement  with  reference  to  the  amount  of  tax 
needed  by  the  commissioners  should  be  in  the  possession 
of  the  board  of  auperviaors  on  or  before  its  September' 
meeting.    "    *    • 

Court:  "It  is  evident  the  board  of  supervisors  is 
to  exenoae  a  supervision  in  the  matter;  and  this  being 
BO,  the  requirement  is  jurisdictional,  and  without  it  the 
derk  was  not  empowered  to  extend  the  tax."  ''* 


.   DraghertT,   81  between  oaaii  tfStem  and  labor  ajm- 

in.  324   (Af.).  tern.    Onl;  objeetioua  made  in  writ- 

litebfleld  A  HadiMm  Kj.  Oo.  t.  ing  can  be  considered.     Bee  exeep- 

Feopfe  ex  ret,  229  DL  301  (B.  B.).  tion. 

Seetian   110  leqnirei  ttiat  tlie  orig-         Chicago   and   NortiiweBteni   Bail- 

isal  statement  ngned  bj  tbe  high-  uttj  Co.  v.  People  ex  reL,  181  HI. 

wj    commiMionoT    ahaQ    be    deliv-  174   (B.  B.);   Toledo,  St.  Loois  ft 

•red  to  ■Dperistendent  and  the  lame  W.   B.   Co.   t.    People,   228   111.    6S7 

nbmitted  to  the  boaid.    In  this  uaae  (B.) ;   IncL  Dec  ft  Western  B.  Co. 

the  town  elerk  aent  a  copf.  v.  People  ex  rel.,  201    in.   SCI    (B. 

C.  ft  N.  W.  B7.  Co.  T.  People,  184  B.) ;  Litchfield  and  Madison  B7.  Co. 

in.  174  (B.  B.).  V.  People  ex  reL,  225  111.  301  (Bev. 

People  ex  reL  T.  E.  ft  S.  B.  Co.,  in  part  and  affirmed). 
ZU  m  588  (Af.).    See  ^rtliictlon 
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facets  not  within  cdrativb  section  191 

Facts :  The  village  of  Kussellville  passed  the  proper 
appropriation  ordinance,  at  ttie  time  pointed  out  in  the 
statute  and  also  the  levy  ordinance,  within  the  time  pre- 
scribed by  the  statute. 

Court:  "The  village  clerk  deposited  with  the  county 
clerk  what  appears  to  be  the  original  appropriation  ordi- 
nance. No  certificate  was  attached.  No  other  document 
of  any  kind  was  filed  with  the  county  clerk  for  the  pur- 
pose of  authorizing  him  to  extend  the  tax  levied." 

Court  below  enjoined  the  collection  of  the  tax. 

Court:  "In  the  absence  of  a  certified  copy  of  the  ordi- 
nance levying  the  tax,  the  county  clerk  was  without  au- 
thority to  make  the  extension.  The  certificate  of  the 
levy  of  the  tax  is  jurisdictional." 

On  the  trial  it  was  shown  by  the  village  clerk  that 
he  sent  the  wrong  ordinance;  that  he  intended  to  send 
the  tax  levy  ordinance.  Counsel  asked  to  make  correc- 
tion but  the  court  said:    "It  is  too  late  now." 

This  omission  can  not  be  cured  by  section  191. 

Court:  "Nothing  which  purported  to  be  a  copy  of 
the  levy  ordinance  had  been  filed  with  the  county  clerk, 
and  there  was  therefore  nothing  to  amend."" 

BUOCBSBFUl.  ATTACK  1TP0N  LEVIES  BT  COMUIBSIOirBBS  OP 
HIGHWAYS,  SCHOOL  B0ASD8  tJXD  TOWNS 

Acts  that  are  jurisdictional  or  non  curable  under  sec- 
tion 191. 

Facts :  After  the  commissioners  had  made  a  levy  in 
compliance  with  the  statute,  they  met  on  the  20tk  of  Oct. 
and  pretended  to  levy  an  extra  tax,  under  and  in  pursu- 
ance of  section  14  of  the  statute,  of  40  cents  on  the  $100. 

7fi— BoMellviUe  et  bL,  Village  of 
V.  Pnrdj  et  bL,  206  111.  142  (Af.). 
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Tlie  consent  of  a  majority  of  the  auditors  was  obtained. 
Levy  void  (this  jurisdictional).    Certificate  made. 

Court:  Application  to  the  town  auditors  "can  only 
be  done  on  Tuesday  next  preceding  the  annual  meeting 
(first  Tuesday  in  Sept.)  of  the  county  board.  •  •  • 
Nor  does  the  statute  (section  13,  14  and  16)  contem- 
plate tvo  certificates  of  levy,  bat,  on  the  other  hand,  one 
levy  and  one  certificate." 

Tax  levy  void — jurisdictional.''^ 

Facts :  Objection  to  spedal  road  tax,  towns  and  town 
judgment  tax  and  village  tax  were  made.  The  special 
road  tax  was  sought  to  be  levied  under  section  119  of 
chapter  121. 

"FoUowing  is  the  request  of  the 
highway  commissioners  of  the  town 
•    '    *    to-  stone  and  gravel  the 

CertifinatA  that       following  named  roads  hereinafter 

Formed  the  Basis    described:    Prom  the  Une  of  Jsmes 

of  the  Special  Tax    ^  »  ">  ^"^  ™*  "'  ^^  ^^  ^- 
mont    road,    com'siouer's    district 

No.  1,  $250.    Moved  and  seconded 
that  said  request  be  granted.    Mo- 
tion so  carried." 
Court:    "In  the  absence  of  an  affirmative  showing  of 
a  strict  compliance  witii  the  requirements  of  this  statute 
any  special  road  tax  levied  thereunder  will  be  void." 

To  say  the  language:  "the  request  of  the  highway 
oommifisionera  to  stone  and  gravel  the  road  be  granted," 
means  "that  the  several  sums  indicated  are  hereby  au- 
thorized to  be  raised  by  taxation,"  would  be  giving  those 
words  a  meaning  entirely  different  from  that  which, 
in  common  acceptation  attaches  to  them.  The  electors 
may  have  intended  to  direct  a  levy  of  a  special  road  tax, 

76— St.  Lmaa  Nftt.  Btoek  Yvia 
v.  Tk«  Fm^  ex  lel,  127  ID.  82 
(B.  B.). 
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bnt^the  record  of  their  meeting  cannot  be  said  to  indi- 
cate any  snch  intention,  and  must  be  held  invalid  to 
warrant  the  county  derk  in  extending. 

Here  the  town  board  of  anditors  met  on  May  17th 
in  place  of  the  day  named  by  the  statute :  Held  day  of 
meeting  was  mandatory.  A  tax  based  upon  a  certificate 
.  that  showed  that  the  meeting  was  at  a  time  different 
from  that  named  by  the  statute  would  render  the  tax 
illegal." 

Facts:  Objection  was:  that  coounissioners  did  not 
comply  with  the  statnte  in  levying  the  tax  and  bad  no 
power  to  levy  the  same. 

Statute  section  13  (road  statute),  Chap.  121,  said  com- 
missioners shall  meet  on  same  day  and  place  as  the  town 
board  of  auditors  (by  statute  that  date  that  year  was 
Sept.  4th),  to  wit:  town,  clerk's  office. 

Violation  of  statute :  Commissioners  met  on  August  7th 
at  the  office  of  one  of  the  commissioners,  and  passed  a 
resolution  that  a  tax  of  sixty  cents  on  every  $100  of 
property  in  the  town  should  be  levied  for  road  and  bridge 
purposes. 

The  town  clerk  made  his  certificate  of  said  levy  on 
August  10th  to  the  county  clerk,  and  the  certificate  was 
filed  in  the  county  clerk's  office  Sept.  12th. 

The  people  sought  to  cure  the  omissions  and  disre- 
gard of  the  provisions  of  the  statnte  by  invoking  section. 
191.  Bnt  the  court  la  holding  that  the  section  does  not 
cover  this  case  observes:  "The  substantial  justice  of 
a  tax  is  affected,  if  it  is  one  that  the  authorities,  attempt- 
ing to  impose  it,  have  no  power  or  right  to  impose.  Pro- 
visions of  the  statute  designed  for  tbe  protection  of  the 
taxpayer  are  mandatory  and  a  disregard  of  them  will 
render  the  tax  illegal.  *  •  *  The  provisions  of  sec- 
tion 191  do  not  make  proceedings  valid  which  are  void 

77— Chisago  and  Altos  B.  B.  Co., 
Appdlmnt  t.  Poople,  190  ZIL  20  (B. 
B.). 
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ab  initio.  •  •  *  Xf  the  levy  could  be  made  a  month 
before  the  end  of  the  fiscal  year  to  pay  orders  outstand- 
ing at  the  end  of  that  year  *  "  *  it  would  be  equally 
valid  if  made  six  months."  ^' 

Facts:  Objection  $74.74  delinquent  district  road  tax 
in  town  Papineau,  labor  system;  $120.72  delinqnent 
road  and  bridge  tax  in  town  Middleport,  cash  system. 

On  April  16  at  a  regular  meeting  of  the  commissioners 
they  entered  of  record  the  following: 

"Ordered  levy  a  district  road  tax  for  labor  purposes, 
forty  cents  on  the  last  assessment  roll." 

Goart:  "The  question  therefore  arises,  is  such  an 
order  a  compliance  with  the  provisions  of  section  83 
above  referred  to?  We  think  not.  When  the  legislature 
has  prescribed  a  certain  method  to  be  adopted  to  sub- 
ject property  to  the  burden  of  taxation,  that  method 
must  be  substantially  complied  with  before  the  property 
can  be  taken  and  sold  in  satisfaction  of  a  tax.  It  was 
the  duty  of  the  commisBioners  to  ascertain  how  much 
money  must  be  raised  by  tax  •  •  •  and  to  levy  and 
assess.  Here  there  was  no  ascertainment  of  the  amount 
of  money  necessary  to  be  raised  by  amount,  or  by  per 


The  statute  required  the  clerk  to  give  notice  within 
ten  days  after  the  assessment  roll  was  filed  with  the 
clerk;  but  in  this  case  it  was  not  done. 

Conrt  says:  "The  failure  of  the  commiBBioners  to 
ascertain  *  •  *  the  amount  of  money  necessary  to 
be  raised  as  a  road  tax  •  •  •  and  of  the  town  clerk, 
within  ten  days  after  the  commiBsioners  have  filed  in 
his  office  the  amount  of  road  tax  assessed  are  not  mere 
irregularities  but  failures  to  comply  with  the  statute  in 
substantial  matters,  which  go  to  the  foundation  of  the 
tax  and  vitiate  the  levy." 

T«— a  a  N.  W.  Bj.  Of.  ».  Tta 
Paople,  AppellM,  103  HL  CW4  (E. 
■.). 
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As  to  objection  to  Middleport  tax.  This  was  attempted 
to  be  levied  under  sections  13  and  14  of  the  chapter  121. 
The  oommiBsioners  made  no  certificate  but  only  made 
an  oral  statement  at  the  meeting  of  the  town  board  of 
auditors. 

Court  says:  "It  is  contended  that  such  certificate 
by  the  commissioners  not  having  been  in  writing,  it,  in 
law,  amounted  to  no  certificate.  •  *  •  'W'e  are  in- 
clined to  agree  with  such  contention.  'To  certify'  is  to 
testify  in  writing;  to  make  known  or  establish  as  a  fact 
•  •  •  The  oral  statement  of  the  commissioners  was 
not  such  a  certificate  as  is  contemplated  by  the  statnte. 
The  power  of  the  commissioners  of  highways  to  impose 
a  tax  is  limited  and  must  be  strictly  construed  •  •  • 
and  the  provisions  of  the  statnte  designed  for  the  pro- 
tection of  the  taxpayer  are  mandatory  and  a  disregard 
of  them  will  render  a  tax  illegal.  •  •  •  Board  no 
power  to  act  until  the  conunissioners  certify  to  them  the 
fact  that  in  their  opinion  a  greater  levy  than  60  cents 
was  needed."^' 

Facts:  The  statute  required  the  commissioners  to 
meet  on  the  first  Tuesday  in  September  to  determine  on 
amount  of  tax  required,  etc.  This  would  be  Sept.  3rd. 
No  meeting  was  held  upon  that  day  at  all  but  on  Sep- 
tember 9th  a  meeting  was  held,  for  the  first  time. 

Court:  "No  action  having  been  taken  on  Sept.  3rd, 
1901,  the  day  fixed  by  the  statute,  the  levy  made  in  the 
following  week  was  void." 

Failure  to  hold  a  meeting  at  the  statutory  time  was 
not  an  irregularity  that  could  be  cured  under  the  cura- 
tive act,  section  191,  Revenue  R.  S.  Stat.,  Chap.  120, 
1906,  page  1674.*'' 

79 — Chicago  k  Eutern  m.  &  B.         80 — X,  D.  ft  W.  'Bj.  Co.,  Appelant 
Co.  T.  People,  Appellee,  EDO  lU.  237      v.  The  pAople,  201  Dl.  351  (B.  B.). 
(B.E.).    Cited  in  Litehfleld  ft  Uadi- 
M>D  B.  Co.  T.  People,  22&  DL  301 
(B.  id  put). 
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SECTION  14 — EOADS  AND  BBIDaBa — 8S8.  LiWS  1901,  P.  274 

Pacts:  The  statute  (Sec.  13,  Ch.  121  R.  S.)  provides 
that  the  commissioners  of  highways  may  levy  a  tax  of 
60  cents  on  the  $100.  If  more  is  needed  then  certain 
steps  mnst  be  taken  to  wit : 

First:  Section  14,  the  commissioners  must  definitely 
and  specifically  state  for  what  particular  parpose  the 
excess  of  money  is  needed  in  a  certificate  that  must  he 
filed  with  the  town  auditors ;  then  a  majority  of  the  town 
board  or  board  of  town  auditors  must  make  a  certificate 
and  in  that  certificate  the  purpose  of  the  extra  expendi- 
ture must  be  definitely  stated. 

The  objection  to  the  tax  was  that  this  stai%itory  re- 
quirement was  omitted.  Court  below  permitted  amend- 
ment to  be  made;  the  commissioners  and  board  were 
called  as  witnesses.  Held  error,  because  they,  by  their 
testimony,  were  not  showing  what  actually  occurred  but 
were  exhibiting  a  list  of  purposes  for  the  tax  levy  that 
never  was  presented  to  the  board. 

If  the  acts  were  done,  bnt  there  was  a  failure  to  make 
a  record  thereof,  then  amendment  may  be  resorted  to." 

Facts :  The  objection  was  that  the  levy  for  road  and 
bridge  taxes  was  above  sixty  cents  on  each  $100  of  tax- 
able property;  that  section  14  had  not  been  complied  with, 
the  court  says : 

"The  making  Ijy  a  majority  of  the  body  composed  of 
the  board  of  auditors  and  the  assessor  of  the  written 
consent  set  forth  in  section  14  is  jurisdictional  and  a 
condition  precedent  to  the  right  to  levy  the  tax,  and  in 
the  absence  of  strict  compliance  with  the  requirements 
of  the  statute  as  to  such  consent  any  special  road  tax 
levied  will  be  void."    Citing  200  HI.  141. 

SI — Clenlind,  Cin.,  Ghiugo  ud 
Bl  LovIb  Bj.  Oct.,  AppelUiit  t.  Peo- 
ple ex  kL,  205  HL  588  (B.  B.). 
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With  reference  to  the  anditors'  certificate  the  court 
says: 

"The  certificate  of  consent  recites  that  the  additional 
levy  is  needed  'in  view  of  the  contingency  of  fioods,  that 
bnilding  and  repairing  bridges.'  " 

The  Btatate  not  only  directs  that  the  board  of  auditors 
should  "consent,  in  writing  •  •  *  but  should,  in 
such  written  consent,  definitely  and  specifically  direct 
the  particular  purposes  to  which  the  fund  produced  by 
the  additional  levy  should  be  'solely  applied.'  " 

"The  phrase  not  only  falls  short  of  that  definite  and 
specific  direction  •  •  •  but  seems  to  be  incomplete, 
and  if  not  meaningless  still  uncertain  instead  of  defi- 
nite."" 

Facts:  The  county  clerk  extended  a  "road  and 
bridge"  tax  on  an  original  paper  signed  by  three  com- 
missioners stating  the  rate  as  80  cents  on  the  $100  of 
valuation.  Attached  to  it  was  the  written  consent  of  the 
assessor  and  board  of  town  auditors  granted  upon  the 
petition  of  the  commissioners  for  an  additiontil  levy  of 
20  cents. 

The  statute  required  the  town  clerk  to  file  not  the 
.  original,  but  a  copy. 

The  court  on  the  hearing  in  June,  1904,  allowed  a 
certificate  to  be  filed  and  dated  batdc,  as  of  September 
3rd,  1903. 

The  court,  in  holdingf  this  error,  observes:  "The 
town  clerk  failed  to  file  a  certificate  of  the  levy.  There 
was  nothing  to  amend.  The  certificate  of  the  le'vy  of  tht 
tax  is  jurisdictional.  The  reason  why  there  could  be  no 
amendment  was:  that  the  town  clerk  had  not  filed  any 
cetiificate;  If  he  had  filed  some  kind  of  a  certificate, 
but  one  that  was  defective,  that  might  have  been 
amended.'*'* 

82— The  People  t.  C.  *  A.  B.  R.  People,  ex  rd.,  AppellM,  213  lU. 
Oo.,  Appellee,  205  BL  5M  (Af.).  197  (B.). 

83— C.  I.  *  W.  B7.  Co.  T.  Tha 
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CTTT   TAX    EXTENDED    BY  COUNTY    OtBEK — NO   COPY   OF  I«VT 
OBDINANCE  FILED 

Facts:  It  was  sought  to  sell  land  to  pay  cily  taxes. 
The  connty  clerk  extended  the  tax  upon  an  ordinance 
that  "was  not  authenticated  in  any  manner  or  certified 
to  by  the  city  elerk,  and  there  was  nothing  in  the  paper 
to  show  that  it  was  a  copy  of  any  ordinance — nothing 
about  the  paper  to  show  whether  it  was  an  origin<d  or 
a  copy.  Leave  was  given  to  amend  by  adding  the  clerk's 
certificate.    Held  error." 

Court:  "The  only  authority  for  extending  a  tax  is 
some  paper  which  purports  to  be  a  certified  copy  of 
an  ordinance  levying  a  tax.  Under  the  established  rules 
it  was  error  to  overrule  the  objections  to  these  taxes."  '* 

SECTION  14 — ^BOAD  AND  BBIDGE  ACT — ATTEMTED  LEVY 

Facts :  Attempted  levy  under  section  14  by  commis- 
sioners. Objection  was  made  to  the  following  certifi- 
cate: 

"We  require  for  road  and  bridge  purposes  and 
for  the  payment  of  outstanding  orders  drawn  for  the 
year  for  which  the  tax  should  be  levied  Sept.  1,  1903, 
the  rate  of  60  cents  on  $100  and  we  also  require  the  rate 
of  40  cents  for  road  and  bridge  purposes,  and  paying 
outstanding  orders  drawn  on  treasurer."    •    •    • 

Objection  sustained  and  court  observes:  "Section  13 
is  a  limitation  upon  the  power  of  the  commissioners  to 
levy  a  road  and  bridge  tax  in  excess  of  60  cents.  •  •  * 
We  think  the  taxpayers  of  the  township,  when  called 
upon  to  pay  the  additional  forty  cents  on  each  $100, 
have  a  right  to  insist  that  the  commissioners  shall  certify 
that  there  is  a  contingency  justifying  the  levy."*" 

84— C  L  A  W.  :^.  Go.  T.  People,  Chi.,  Ind.  ft  St.  Lonii  Sbort  line 

Appdiee,  213  m  568   (B.  B.).  Br.  Oo.  t.  People  ex  ret,  225  HI. 

85— People  ex  rel.  T.  a  I.  4  W.  51»  (B.  B.). 

Bf^  Appellee,   213   la   003    (Af.).  HI.  C  B.  B.  Co.  v.  People,  213 
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Facts :  Town  operating  under  the  labor  system.  Sec- 
tion 119.  The  town  clerk  made  a  copy  of  the  tax  cer- 
tificate and  sent  to  tiie  county  clerk  and  he  extended  the 
tax. 

In  holding  that  this  was  not  conforming  to  the  statute, 
the  court  observes:  "Under  section  119,  which  is  ap- 
plicable to  the  tax  now  in  controversy,  the  statute  re- 
qnires  that  the  original  certificate  signed  by  the  com- 
miasionecs  shall  be  delivered  to  the  supervisors  and  laid 
before  the  board."  " 

This  case  follows:  184  111.  174. 

Facts;  Attempted  levy  under  section  14:  Objection 
sustained  to  the  following  certificate:  •  •  •  In 
view  of  the  contingency  that  the  road  and  bridges  could 
not  be  kept  in  necessary  condition  and  repair  for 
public  travel  with  the  regular  levy  •  *  •  additional 
amounts  were  necessary.   -Majority  of  board  gave  their 


Held:  That  there  were  riot  snflScient  facts  stated  to 
sustain  the  position  of  the  auditing  hoard.*^ 

UNDBB  SECTION  14,  COMHISSIOITEE's  CEBTIFICATB  UUST  COIT- 
TAIN  PACTS  NOT  CONCLUSIONS 

Facts :  As  to  fonr  of  the  towns  the  objection  was  that 
the  towns  were  acting  under  the  "labor  system."  There- 
fore the  method  of  levy  is  controlled  by  section  119. 
That  section  requires  the  original  certificate  made  by 
the  commissioners  and  delivered  to  the  supervisor  to  be 
placed  before  the  board  of  supervisors. 

m.  17<  (B.  B.).    Statnta  aotiioris-  89— People  ex  raL,  Appellut  t. 

ing  levy  had  not  to  /oof  been  l!al-  Kankakee  ft  BoDthweatera  Ballroad 

lowed.     Hence  amendntent  not  pet-  Co.,  SIS  HL  688  (Af.)- 

mitted.     See  op.  87— et     Lonii,    Alton    ft     Terre 

Cler,,  On.,  ChL  ft  St.  Iionii  "Bj.  Eaate  B.  Co.  t.  People  ez  reL,  8U 

Co.   T.   People   ex   rel.,   £23   lU.   17  lU.  1E5  (B.  in  part). 
(Af.).     TTrnneeaeafal  attsek  on   a 
tor?  made  under  sec  1^  Boad  and 
Bridge  Aet. 


itizecoy  Google 


PuBLio  Bevehtje  247 

Instead  of  doing  that  the  clerk  p,ed  the  original  and 
sent  a  copy.    Held  not  a  compliance  with  the  statute. 

Section  14  says  that  the  commissioners,  when  a  con- 
tingency exists,  can  certify  to  the  town  auditor  and  with 
their  consent  an  additional  tax  can  be  levied  not  to  ex- 
ceed 40  cents  on  the  $100, 

The  court  in  this  case  holds  that  the  commissioners 
mast  certify  the  facts  (not  the  conclusion)  so  that  the 
town  board  with  those  facts  before  them  can  determine 
whether  a  contingency,  such  as  contemplated  has  arisen. 
The  reason  for  this,  is,  that  the  board  have  a  right  to 
withhold  their  consent.  It  is  necessary  therefore  that 
the  facts  should  be  stated  in  the  certificate.  In  this  case 
the  certificate  did  not  state  any  facts,  that  showed  the 
existence  of  any  contingency; 

The  point  is  that  facts  not  conclusions  must  be  stated 
in  the  certificate. 

The  certificate  is  jurisdictional.^' 

Facts:  Under  section  14  the  commissioners  to  the 
board  of  anditora  certified :  additional  road  and  bridge 
tax  "is  needed  in  said  town  in  view  of  the  contingency 
that  there  is  $1,150  due  on  outstanding  orders,  and  it 
win  take  all  of  the  levy  of  sixty  cents  on  each  $100  valu- 
ation to  pay  for  the  repairs  and  road  work  for  the  en- 
suing year." 

In  holding  the  certificate  insufiicient.  the  court  ob- 
serves: "For  aught,  that  appears,  the  outstanding 
orders,  to  meet  which  this  additional  levy  was  made, 
may  have  issued  for  the  purpose  of  paying  the  ordinary 
current  expenses  of  the  town.  The  certificate  is  not  suffi- 
cient in  that  it  fails  to  show  the  existence  of  any  con- 
tingency."   ■    •    • 

In  other  words,  the  certificate  states  conclusions,  not 
facts  fnll  and  dear  from  which  the  auditing  board  can 

as — Tdedo,  8t  Lonla  ft  Wmtom 
K.  IL.  Co.,  Appellaat  t.  Fsople  ex 
xA,  22«  m.  557  (BciTened}. 
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draw  the  eonclnsion,  and  determine  whether  to  lend  their 
consent  or  withhold  it.*' 

Facts:  Town  of  Hurricane  under  cash  system.  At- 
tempted levy  under  section  14:  the  statement  of  facts 
to  the  auditors  was  as  follows :  A  greater  levy  than  60 
cents  is  needed  for  road  and  bridge  purposes.  Many 
of  the  bridges  are  becoming  unsafe  and  will  have  to  be 
repaired  and  rebmlt ;  ask  extra  levy  to  repair  and  build 
said  bridges;  new  where  needed,  and  additional  levy 
should  be  40  cents  on  $100. 

Following  the  construction  put  upon  section  14  in  213 
lU.  503 ;  224  lU.  155 ;  and  226  111.  557,  the  court  observes : 
"The  condition  stated  in  the  certificate  (the  court  states 
the  definition  of  contingency,  see  opinion)  is  one  of  the 
ordinary  and  usual  incidents  of  the  existence  and  the 
use  of  bridges  for  travel.  The  certificate  did  not  au- 
thorize the  levy."  •" 

Facts:  Attempted  levy  under  section  14  of  a  road 
and  bridge  tax. 

Court  says:  "That  a  contingency  exists,  and  what  it 
is,  must  be  stated  in  the  certificate  of  the  commissioners 
in  order  to  mate  the  tax  levy  valid  •  •  •  the  court 
should  have  sustained  appellant's  objection  to  said 
tax."" 

Facts :  Attempted  levy  under  section  14.  Idem  hold- 
ing. 

Court  says:  "The  nature  of  the  contingency  calling 
for  the  additional  le\'y  should  be  plainly  stated  in  th*- 

89 — People   ex    reL,   Appellee   t.  C^.  Laf.  A  Chr.  Co.,  S31  111.  363 

Eank&kee  Sonthweatem  B.  Co.,  231  (B.  B.). 

111.  109  (B.  B.).  People  ex  reL,  Appellee  t.  T.  St. 

90— PboiJb  ex  reL,  Appellant  t.  L.  W.  B.  Co.,  231  lU.  390  (B.  B.) 

Toledo,    St    Louis   A   Weetern   By.,  Facta:     Attempted   levj   under   aec- 

231  111.  125  (Af.)  followed  in:  tion  14,  Idem,  holding. 

People  ex  rel.,  Countj  Collector,  People  ex  reL,  Appellee  ».  C  C, 

Appellee  t.  C.  V.  ft  C.  R.  Co.,  247  B.  Co.,  231  HI.  438  (B.  B.). 

m.  360  (B.  B.).  People  ex  reL,  Appellee  v.  C.  ft 

91— People    ex    reL,    Appellee    i.  E.  I.  B.  C,  231  lU.  4H  (B.  B.). 


itizecoy  Google 


FuBuc  Bevenue  249 

certificate  with  sufficient  particularity  to  enable  the 
board  of  auditors  and  assessor  to  determine  whether 
the  purpose  is  within  the  provisions  of  said  section  14." 

Facts:  I>elinquent  road  and  bridge  tax.  (Cash  sys- 
tem.) Town  of  Peoria.  Under  section  14  the  comnus- 
doners  made  this  certificate  to  the  town  board  of  au- 
ditors that  a  contingency  had  arisen  to  witr  "providing 
for  the  protection  of  the  approaches  to  the  said  (across 
Illinois  River)  bridge.  Court  holds  that  this  is  not  a 
sufficient  statement  of  fact. 

Court:  "The  necessity  of  protecting  the  approaches 
of  a  bridge  may  or  may  not  result  from  a  contingency. 
'  '  •  As  to  the  protection  for  the  approaches,  it  can- 
not be  determined  from  the  certificate  whether  a  con- 
tingency existed,  and  the  tax  levied  to  provide  that  pro- 
tection is  therefore  illegal." 

Point  of  ruling  is  that  a  coQclnsioQ  is  stated  rather 
than  f  acts.*^ 

Facts :  Objections  to  road  and  bridge  taxes  in  town- 
ships uflder  the  cash  system.  Attempted  levy  under 
section  14.  Certificate  said:  "in  view  of  the  eoutiagency 
that  ontstanding  indebtedness  for  steel  bridges  and  grad- 
ing roads." 

Court  says:  "No  contingency  existed  as  contemplated 
by  the  statute."" 

Facts:  In  this  case  leave  was  given  the  town  clerk 
to  amend  his  certificate.    Held  rightly  amended. 

Point  of  objection  was:  Certificate  of  the  highway 
commissioners  to  the  auditors  and  assessor  does  not 
state  the  existence  of  a  contingency  within  the  meaning 
of  section  14  of  chapter  121, 

Conrt:  "This  certificate  recites  that  in  the  opinion 
of  the  commissioners  the  additional  levy  is  necessary 
'in  view  of  the  contingency  that  it  is  necessary,  on  ac- 

92— People  ex  reL,  Appellee  t.  P.  93 — People    ex   reL,   Appellee   t. 

ft  P.  n.  B.  C.  B.  B.,  S32  HI.  540  Bellerille  and  EldoiAdo  Bj.  Oo.,  232 
(B.  B.).  m.  464  (E.  B.). 
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count  of  tiieir  destruction,  to  rebuild  immediately  nine 
bridges.'  '*  In  holding  that  the  certificate  was  not  suffi- 
cient under  the  section  14  the  court,  after  citing  232  IlL 
540:  "One  of  the  contingencies  mentioned  in  the  cer- 
tificate was  the  necessity  of  providing  for  the  protec- 
tion of  the  piers  of  a  certain  bridge.  We  held  this  did 
not  show  the  existence  of  a  contingency;  that  if  the 
necessity  arose  from  the  action  of  such  high  water  as 
occurs  occasionally  every  year,  or  from  the  wash  of  ordi- 
nary rain  fall  or  other  like  causes,  no  contingency  ex- 
isted, while  if  the  necessity  resulted  from  a  change  in 
the  course  of  the  stream,  or  from  some  other  like  un- 
expected cause,  a  contingency  did  exist.  Tested  by  these 
cases  the  certificate  now  before  us  does  not  satisfy  the 
statute.  Whether  the  destruction  of  the  bridges  creates 
a  contingency  depends  entirely  upon  the  character  of 
the  forces  which  worked  the  ruin,  and  this  the  certificate 
faila  to  show.*"* 

Facts:  Certificate  of  a  hard  road  tax  under  statute 
of  1883  not  signed  by  the  commissioners. 

The  town  clerk  sent  to  the  county  clerk  the  original 
of  what  the  commissioners  had  drafted,  though  not 
signed.  The  town  derk  did  not  make  the  certificate  re- 
quired by  the  statute. 

Court:  "Thus  it  will  be  seen  that  the  certificate  of 
levy  by  the  commissioner  to  the  town  clerk  and  the  cer- 
tificate by  the  town  clerk  to  the  county  clerk  of  the 
amount  voted,  are  each  of  them  jurisdictional  and  must 

94 — People    ex    lel.,    Appellee    t.  &  Eastern  B.  Oo.,  243  Dl.  54S  (B. 

BZank&kee  t   Soathwestern   B.   Co.,  B.);  People  ez  reL  t.  The  Wkbttab 

237  m  362  (R.  B.>.  Bollroad  Co.,  Appellant,  248  IlL  SM 

See    good    obBervation    npou    the  <B.  B).     Citea:   People  ex  reL  t. 

practice  of  striking  objectiou  from  Ean.  A  Soathwestem  B.  Co.,  837 

the  flies.     Practice  condemned.  111.   362;    People  ex  reL,  Appdlea 

People  ex  reL,  Ooiuity  Tteaaurer,  t.  Lake  Erie  A  Western  B.  Go.,  248 

Defendant  In  Error  t.  Elgin,  Joliet  IS.  32  (B.  B.). 
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be  made  by  the  officer  or  officers  designated  in  the  stat- 
ute.'*" 

Facts:  At  annual  town  meeting  held  Sept  7,  1909, 
the  highway  commissioners  presented  a  certificate  that 
"on  account  of  rains  and  floods,"  it  would  be  necessary 
to  make  a  levy,  as  provided  in  section  14  of  the  Bead 
and  Bridge  Act,  1883.  Thereafter  the  county  clerk, 
after  receiving  the  statutory  certificate  extended  the  tar. 

Held.  PoUowing  231  111.  438;  243  lU.  546;  224  111. 
155:  "The  certificate  did  not  comply  with  the  require- 
ments of  the  statute  and  was  not  a  legal  basis  for  the 
additional  tax."  *" 

CEBTmOATB  0?  SCHOOL  BOABS— IKBFBOTIVE 

For  instance,  school  directors  (Sec  44,  Chap.  122, 
B.  S.  1874,  p.  961),  are  required  to  ascertain  how  much 
money  they  may  need  for  the  ensuing  year;  as  evidence 
of  this  need,  they  certify  in  writing  under  their  respec- 
tive signatures  to  the  township  treasurer  on  or  before 
the  first  Monday  in  Sept 

Conrt  says:  "The  tax  certificate  which  the  school 
directors  are  required  to  make  by  section  44  is  the  basis 
of  all  school  taxes.  In  a  sense  such  certificates  are  ju- 
risdictional, and  any  tax  extended  for  school  purposes, 
where  no  sneh  certificate  has  been  returned  by  the  di- 
ss—People  ex  reL,  Cooler,  Appel-  Western  BailroBd  Co.,  248  la  i2  (B. 
lee  T.   yiooAjtxi,  2«  HI.  887   (B.      a). 

B.).  People  ex  roL  T.  Atehieon,  T<^eka 

People  ex  rel.,  Cbnnty  OoUeetor,      ft  Santa  Fe  Bailnaj  Co.,  Appellant, 
Appellant  «.  C.  B.  A  Q.  B.  B.  Co.,      ES2   DL  407   (B.).     Cites  and  fol- 
M8  m.  81  (Af.).    Here  the  eonn^      Iowa  S4S  HL  82. 
diA,  wUliont  any  c«rtifioate  of  tbe  People  ex  reL,  Collector,  Appellee 

tMm  amdUort  extended  a  tax  against      t.  Toledo,  St.  Louie  *  Weetern  Bail- 
tW  inbaUtanta  of  tlie  town.    Held,      road  Co.,  2i9  ID.  175  (B.  B.}. 
le*7  raid.    No  Jnriadietion.  People  es  reL,  Appellee  v.  Wabaah 

»e— People  ex  reL,  Oonn^  Col-  BaOroad  Co.,  202  IIL  SIQ  (Af.). 
betor,    AppeDee    t..   I«ke    Erie    *      Cit«  218-32  and  240-17S. 
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rectors,  as  required  by  that  section  of  the  statute,  is  with- 
out authority  of  law,  and  would  be  nail  and  void.""' 

Facts:  The  school  law  required  the  directors  to  re- 
turn a  certificate  of  the  needed  amount  of  tax  for  the 
ensuing  year  on  or  before  the  first  Tuesday  to  the  treas- 
urer; the  treasurer  was  to  return  to  the  county  clerk 
on  or  before  the  2nd  Tuesday  of  August.  The  certifi- 
cate was  signed  in  substantial  conformity  with  the  stat- 
ute on  Aug.  31st,  and  filed  in  the  county  clerk's  office 
on  Sept.  1st 

Court  held  that  there  was  no  certificate  in  law  because 
the  certificate  was  signed  by  less  than  a  majority  of  the 
board  and  because  the  certificate  did  not  emanate  from 
the  board  itself  acting  as  a  board. 

There  was  nothing  to  amend  and  so  the  Curative  Act, 
section  191,  could  not  apply."" 

A  certificate  for  tax  for  school  purposes  was  made 
and  signed  by  the  individuals  after  a  meeting  of  the 
board  at  which  a  tax  levy  was  voted  but  no  certificate 
was  made  or  authorized  by  the  board.  The  certificate 
was  signed  by  the  president  and  secretary.  On  applica- 
tion for  judgment  mo.  was  made  to  amend.  Held.  Right- 
ly refused  because,  the  board,  as  a  board  never  having 
acted  there  was  nothing  to  amend.  Pretended  certifi- 
cate was  void.  Court  says:  "The  certificate  is  juris- 
dictional."'* 

Facts:  Flection  held  to  build  a  school  bouse  and  for 
an  appropriation  of  $15,000.    Carried. 

The  board  issued  three  bonds  of  $5,000  each. 

Facts:  Objection  that  the  school  tax  in  the  town  of 
Hartland  is  illegal. 

97— Weber  et  al.  t.  0.  ft  Jl  Bj.  Idem  as  in  Smitii  cue  ud  tbs  eonrt 

CO.,  108  m.  4S1  (Af.).  ta.79   "Certificate   ii  JurisdietiaiiaL 

98— People  ez  ret  t.  Smitli,  149  Tax  void." 

DL  549  (Af.).  98— People  er  reL  t.  C.  k  N.  W. 

C.  *  A.  B.  Co.,  Appellant  v.  Feo-  R7.  Co.,  Appeal  b;  people,  1B3  XIL 

pie  ei  re!.,  171  111.  644  (E.).  Paeta:  311  (Af.). 


^.y  Google 


PuBUC  Bbtenue  253 

Reason  assigned :  Certificate  not  signed  by  a  majority 
of  the  board  and  not  made  by  the  board  acting  as  a 
board,  in  the  capacity  of  a  board. 

Directors  held  a  meeting  and  a  motion  made  and  car- 
ried to  levy  the  tax.  No  record  was  made  of  the  action. 
No  certificate  was  made.  Afterwards  the  certificate  was 
signed  by  the  individnals. 

Conrt:  "The  statute  prohibits  the  board  from  trans- 
acting any  official  business  except  at  a  regular  or  special 
meeting,  (School  Law,  Art.  5,  Sec.  19.)  The  certificate 
is  jurisdictional,  and  the  levy  could  not  be  made  valid 
by  an  amendment. 

Court  erred  in  overruling  the  objection.' 

BIGHT  TO  AUBNDMBNT  DBNIBD 

Facts :  Boad  taxes  and  school  taxes  were  objected  to. 
The  road  commissioners  met  and  made  a  proper  certifi- 
cate of  the  levy,  gave  the  certificate  to  their  clerk.  The 
clerk  instead  of  certifying  the  levy,  as  the  statute  re- 
quired to  the  coimty  clerk  he  forwarded  the  original 
made  by  the  commissioners.  On  this  the  tax  was  ex- 
tended. 

On  the  hearing  the  people  were  allowed  to  file  a  proper 
certificate.    Held  error. 

While  amendments  may  be  allowed  under  section  191, 
still  the  filing  of  one  paper  of  one  kind  when  the  statute 
requires  another  paper  of  another  kind,  namely,  -the 
certificate  of  the  clerk,  can  not  be  held  to  be  an  attempted 
compliance  with  the  statute  or  the  filing  of  such  paper 
as  will  authorize  an  amendment.  The  word  amendment 
must  be  given  its  ordinary  significance  and  when  a  new 
instrument  must  be  filed  it  cannot  be  said  "to  be  an 
amendment  of  the  other." 

1— a  A  N.  W.  ^y.  Co.,  AppeUant 
V.  Peopla  ex  rat,  1B4  lU.  240  (B. 
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The  comity  clerk  extended  a  tax  on  the  following: 

"Dear  Sir: — I  write  you  to  ask  for  commissionera  of 
road  district  No.  1  asking  for  a  levy  of  50  cents  on  each 
$100  valuation.    Eeapectfully  yours." 

The  commissioners  never  signed  any  certificate.  The 
clerk  was  allowed  by  the  court  below  to  make  a  certificate 
in  due  and  regular  form  and  order.    Held  error. 

Court:  "The  essence  of  the  levy  was  the  action  of 
the  commissioners,  and  the  only  legal  evidence  of  that 
action,  as  determined  by  the  statute,  is  the  certificate 
of  the  commissioners  of  the  levy.  Without  sudi  certifi- 
cate the  clerk,  as  a  matter  of  law,  did  not  and  could  not 
know  and  could  not  certify  tiiat  a  levy  had  been  made. "  ' 

LEVY  BY  TOWN  AUDrrOBS — ^VOID 

Facts:  Objections  were  filed  to  a  town  tax,  because 
the  levy  appeared  to  have  been  by  the  town  auditors. 
It  was  agreed  as  a  fact  on  the  application  for  judgment, 
that  no  vote  was  taken  in  the  township  at  the  annual 
town  meeting;  that  the  question  of  raising  money  by 
taxation  for  town  purposes  was  not  acted  upon  in  town, 
meeting. 

The  town  auditors  at  their  annual  meeting  determined 
that  25%  of  tax  should  be  levied  and  the  town  clerk  cer^ 
tified  this  to  the  county  clerk  and  this  was  all  the  basis 
there  was  for  an  extension  of  the  tax  by  the  county  clerk. 

Court:  "There  is  nothing  in  the  langnage  of  sections 
7  and  4,  Chap.  139,  Art.  13,  B.  S.,  that  can  be  construed 
to  authorize  the  board  of  auditors  to  levy  town  taxes.** 

"The  judgment  of  the  court  below  could  only  be  sus- 
tained by  holding  that  under  section  191,  the  mere  fact, 
that  a  county  clerk  has  extended  a  tax,  is  conclusive 
evidence  that  it  is  just.    This,  clearly,  is  not  what  is 

2— IIL  Southern  'Bj,  Co.  v.  Peo- 
ple, ex  rel.,  215  III  123  (B.  B.}. 
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meant  by  the  section.    We  are  unaljle  to  find  any  author- 
ity of  law  for  the  assessment  of  this  tax."  ^ 

POBTION  OF  THE  TAX  ILLEOAL 


Where  a  tax  is  so  levied  that  l^e  illegal  part  can  he 
separated  from  the  legal  part,  a  judgment  may  be  ren- 
dered for  the  tax  legally  assessed.* 


3— p.  D.  E.  Bf.  Co.  T.  People  ex 
lO^  AppeUee,  141  BL  4S3  (B.). 

dtod  and  loDowed  in  Bt.  Lonia, 
Sock  IsUnd  ft  C  B.  0.  t.  People  ex 
r^  147  BL  IE  (Af.). 

HoiAJna  Bee.  t.  People  ex  rel, 
174  m.  410  (B.  B.).  Town  board. 
levied  ft  Ux  for  tovn  pnrpOBO.  Thii 
evoU  oafy  be  done  in  tons  meeting. 

lad.,  Deentnr  *  Westani  By.  Co. 
T.  P.,  ex  nL,  £01  m.  3S1  (B.  B.). 
No  Mrtifiuta  of  town  tax  levy  filed. 
Insteftd,  eertiflcate  signed  by  snper- 

Tbe  Pec^  T.  Glenn  et  aL,  SOT  TO. 


SO  (At.).  Coimt7  drak  extended 
a  drainage  tax  without  having  on 
file  a  T&lld  eertiflcate  showing  por- 
poee  for  whieh  tax  ia  to  be  levied. 

BUnola  Sonthem  Ry.  Co.  t.  Peo- 
ple ex  rel.,  215  HL  123  (B.  B.); 
People  ex  rel,  Appellee  v.  Wood- 
yard,  84S  lU.  387  (B.  B.);  People 
ex  rel.,  Collector,  Appellant  t.  C.  B. 
ft  Q.  B.  Co.,  848  HI.  81  (Af.). 

4~State  T.  Allen,  43  HI.  450  (B. 
B.) ;  Allen  t.  Peoria  ft  Bnrean  Tal- 
ley  BailToad  Co.,  44  m.  86  (B.  B.) ; 
People  ex  reL  t.  Niobolg,  49  m.  617 
(B.  B.). 
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SUCCBSB7UL  ATTACK  IK  EQUITT  UPON  AFFBOPBIATIONS  OF  THE 
TAX  PATBB's  MONET,  OB  UPON  TAX  LETIBS 

Bm  to  enjoin.  As  a  general  proposition  a  tax  that  ia 
void  may  be  BaeceBafully  atta<^ed  in  equity.  Under  the 
following  heads  the  cases  of  snccesaful  attack  in  equity 
can  be  classified :  1st.  When  money  is  about  to  be  ap- 
propriated for  private  purpose,  as  contra-distinguiahed 
from  a  public  or  a  corporate  purpose.* 

2nd.  A  tax  levied  upon  personal  property  that  ia  ex- 
empt, or  not  subject  to  the  tax  sought  to  be  collected.' 

3rd.    Lack  of  power  in  the  body  imposing  the  tax.' 


1— Oolton  «t  aL  T.  Huohett  et 
■1.,  IS  UL  61S  (B.  B.);  Sehofleld 
at  aL  T.  Watkiii  «t  aL,  22  DL  66  (B. 
B.);  fflierloek  et  aL  r.  ^Innetka, 
Village  of,  69  UL  389  (B.  B.) ;  Jack- 
•on  ex  reL  T.  Nonia  et  ml.,  72  ni 
364   (B.  B.). 

2—111.  Cent.  B.  B.  Ca.  T.  IfoLeaa 
Co.,  17  HI.  £91  (B.);  Hmuaket  et 
al.  V.  Wri^t  et  bL,  30  lU.  140 
(Af.) ;  Board  of  Sapervisora  et  aL 
V.  Campbell  et  aL,  42  HI.  490  (Af.)  t 
Doming  et  aL  t.  Jamei,  72  UL  78 
(B.  B.);  IlL  Oent.  E.  B.  Co.  t. 
Hodges  et  &L,  113  HL  323  (B.  B.) ; 
Mollne  Water  Power  Appellant  t. 
Cox,  Conntj'  Treaa.,  2S2  IlL  348  (B. 
R.). 

8— Ottawi,  Town  of,  at  aL  v. 
Walker  at  al.,  21  UL  605  (B.  B.): 
Drake  et  aL  t.  PhlUip*  et  aL,  40  DL 


388  (Af.) ;  Pen;  et  sL  v.  : 
et  aL,  42  DL  160  (B.  B.);  Briaeoe 
et  al.  T.  Allium  et  aL,  43  DL  801 
(Af.) ;  Beanehamp  t.  Board  of  Su- 
pervisor* Kankakee  Co.,  45  DL  274 
(B.);  Sherlock  et  aL  ▼.  Wimietka, 
Village  of,  S9  DL  889  (B.  B.) ;  NaL 
Bank  of  Shawneetown  v.  Cook  et  aL, 
77  Ul.  622  (B.  B.};  Searing  et  aL 
T.  HeaTTudea  et  al.,  106  DL  85  (B. 
B.);  Springfield,  (Stj  of  t.  Ed- 
waida,  94  DL  626  (Af.) ;  Law  et  sL 
T.  People  et  aL,  87  IlL  385  (A.  * 
B.) ;  Irwin  r.  New  Orleans,  St  Ijonia 
A  Ch.  B.  B.  Co.,  94  DL  105  (S.); 
Drummer,  Town  of  t.  Cox,  16G  DL 
648  (Af.) ;  Stevena  t.  Smrj, 
Oonnt7of,2iaD1.468(B.).  (Constr 
board  kaa  no  power  to  "eontiKt 
with  persons  to  searek  for  proper^ 
omitted  in  former  jeait.") 
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Tax  illegal  in  consequence  of  a  failure  to  anbmit  to 
a  vote  of  the  people  some  material  question;  that  of  rais- 
ing the  money  or  spending  the  money,  or  some  other  pre- 
liminary question.* 

Assessment  raised  without  notice  to  tax  payers." 

A  tax  levied  upon  a  district  that  extends  beyond  the 
limits  of  the  body  imposing  the  tax." 

When  money  to  be  raised  will  not  be  used  for  a  cor- 
porate purpose.* 

When  statute  nnder  which  tax  is  levied,  is  nneonstitu- 
tional,  or  the  amount  of  the  tax  is  in  excess  of  the  con- 
stitutional or  statutory  limitation." 


4— B«Terl7  et  «1.  t.  Sabln  et  C, 
IS  HL  367  (Ai.) ;  Yieihj  t.  Thomp- 
m  St  sL,  44  DL  9  (B.  B.) ;  Mt.  a 
a  ft  B.  B.  Oo.  T.  Blanelwrd,  M  HI. 
240  (B.  B.);  Harding  t.  B.  B.  A 
8t.B.B.Co.etal.,  66in.W(B. 
B.) ;  FlMk  T.  Hngbes  et  aL,  87  IlL 
384   (B.  B.). 

S — Ck^vn  T.  Portlewtdte  et  aL, 
43  in.  428  <B.  B.) ;  Duliiig  V.  Hmrn 
CtoDector,  Town  of,  60  JIL  424  (B. 
B.)  ;  IfeOonk^  t.  Smith,  73  m.  313 
(B.  B.) :  First  Nat.  Bank  t.  Cook 
et  kl,  77  m.  BBS  (B.  B.) ;  KintbaU 
Cb-  T.  ICn.  Bat.  Loan  h  Tnut  Co., 
89  HI.  611  (Ai.) ;  Huling  t.  Ehrid), 
183  OL  315  (&  B.);  Cox  v.  Haw- 
kiaa,  Qnmtj  Clerk  of,  IM  lU.  68 
(K.  B.). 

6 — Gage  t.  Caupman  et  aL,  66  Dl. 
311  (Ai.);  Cook,  Coontr  of,  V.  a 
&.ftQ.B.B.Oo.,  35I11.460  (Af.). 

7 — Idrmgaton,  Conntr  of  v.  Wel- 
der, S4  m  427  (B.  B.) ;  Frimm  et 
aL  T.  BdloTiDe  et  nL,  69  m.  Iffi 
(B.  B.) ;  Harahan  et  aL  t.  stillman 
et  aL,  n  m.  818  (B.  B.) ;  Lee  f. 
Bng^ea,  02  HL  427  (B.  B.) ;  Leiteli 
et  aL  T.  WutworHi  et  aL,  71  m. 
14«  (Af.);  Ghieago,  (Sir  of  t. 
Bred^  218  m   SSS   (Af.).     (Here 

a  P.— 17 


the  appellante  were  about  to  pu- 
ehaae  improvauent  'boitda  taned 
npoD  a  ipecial  asaeeametit)  Heiwh- 
baeh  et  aL,  Appellanta  y.  ifa«v««M« 
Island  Sanitary  *  Levee  Diet  et 
al.,  266  m.  388   (B.  B.). 

S— Porter  t.  Bockford,  Boek 
Island  *  St  L.  B.  B.  Co.,  76  DL 
S»l  (B.  B.) ;  Gage  et  al.  t,  Graham 
et  aL,  57  HL  144  (Af .) ;  BamBaj  v. 
Hoeger,  76  m.  432  (B.  B.) ;  Updike 
T.  Wright,  81  HI.  4S  (Af.) ;  Lemont, 
Town  of,  et  aL  t.  Bisger  &  Taleott 
Stone  Co.,  98  HL  94  (B.  B.) ;  Ciane 
et  al.  T.  Weat  Chicago  Com'n,  1S3 
IlL  345  (B.  B.) ;  Hodgea  et  aL  t. 
Crowley,  186  DL  305  (Af.);  Petti- 
bone  T.  W.  a  P.  C,  215  DL  304 
(B.  B.);  Bonse  t.  ThompMD,  228 
lU.  622  (Af.).  (This  waa  a  biQ  by 
a  taxpayer  to  enjoin  the  eonnty 
treasurer  from  paying  out  funds  to 
jadges  and  clerks  of  a  primary  elec- 
tion. Statute  held  uneonstitntionaL) 
DoUahon  et  aL  t.  Whittaker  et  aL, 
187  HL  84  (Af.).  (Here  the  eity 
tax  exceeded  the  2%  limitation.) 
Spring  et  aL  T.  Otn^,  Citj  of,  78 
m.  101.  (The  limiUtion  of  gpeelal 
charter  as  to  amonnt  of  tax  levy  la 
under  control  of  general  statute  of 
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When  money  to  be  raised  will  be  expended  upon  an 
illegal  debt." 

Property  assessed  not  owned  on  day  named  by  the 
statute  for  lien  to  begin. ^^ 

"When  some  jurisdictional  step  in  making  the  levy,  or 
in  making  sale  after  levy,  has  been  omitted.^' 

An  assessment  made  by  an  assessor  who  acted  without 
warrant  of  law,  in  respect  to  the  property  assessed.'^ 

An  assessment  spread  and  levied  through  fraudulent 
practices.^' 

Where  levy  has  been  made  upon  lands  platted  and  sub- 
divided by  one  unauthorized  and  not  the  owner." 

Where  the  State  Board  of  Equalization  has  fixed  "a 
valuation  through  prejudice  or  reckless  disregard  of  duty 
in  opposition  to  what  must  necessarily  be  the  judgment 
of  all  persons  of  reflection,  it  is  the  duty  of  the  court  to 
interfere  and  protect  tax  payers  against  the  conse- 
quences of  its  acts."  "Valuation  must  be  the  result  of 
honest  judgment,  and  not  of  mere  will."  Demurrer  to 
bill  overruled.^" 

A  tax  "directed  to  be  levied  by  the  proper  authorities 
of  a  school  district  in  the  previous  years"  based  "upon 

1872.    Bill  to  rartraia  collection  of  12— Nat.  Bank  of  Shawneetowa  t. 

tax  of  1%  diBmissed.)  Cook  et  al.,   77  liL  e£2    (B.  B.) ; 

9 — Wrigbt  et  aL  v.  Biahop,  S8  111.  Anderson  t.   C.  B.  &  Q.  B.  B.  Oo., 

302  (Af.) ;  Chicago,  City  of  f .  Nlcli-  117  ID.  26   (Af.) ;   Peoria,  Deeatnr 

Ola,  177  111.  97  (A£.  R)  j  Lindblad  t  Evan*  By.  Oo.  t.  Goar,  118  HL 

V.  Board  of  Education,  etc.,  221  HI  134   (B.  B.) ;    Allhood  v.  Cowen  et 

261   (&  B.).  al.,  Ill  m.  481   (B.  B.);    Hanberg 

10 — Searing  et  aL  v.  HaaTTsidea  v.  Werteni  Cold  Storage  Co.,  231  HI. 

et  al.,  106  IlL  85  (B.  B.).  32  (Af.). 

11 — Yielej    v.    Thompson   et   al.,  13 — ^Dempster  et  aL   v.   CSiieago, 

44  IlL  fl  (B.  B.) ;   Weber  et  al.  v.  Cit?  of,  17B  HL  278  (B.  B.). 

O.  M.  Rj.  Co.,  101  ni.  451  (Af.) ;  14— Oage  et  al.  t.  Bninse;  et  aL, 

EuSBellville,  Village  of  v.  Purdy  et  73  lU.  473  (Af.). 

al.,    206    nL    142    (Af.);    QoM    t.  15— Chicago,  Bar.  A  Qnlney  S.  B. 

Dycha,    214    M.    417     (Af.) ;    Mc-  Co.  v.  Cole  et  aL,  75  EL  691  (B.  B.)  ; 

Crauey  v.  QIob  et  al.,  222  nL  628  Galmnet  ft  Chi.  Canal  ft  Doak  06. 

(B.  B.).  V.  O'Connen,  265  m.  106  (B.  B.}. 
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of  the  valuation  made  of  the  year"  cur- 
rent." 

Money  about  to  be  paid  to  a  teacher  in  the  common 
Bchools  who  has  not  received  the  atatntory  certificate  of 
qnalification  to  teach.*^ 

Appropriation  of  money  by  a  school  board  for  carry- 
ing out  contracts  tiiat  are  illegal  or  against  public  policy, 
may  be  enjoined.^" 

"Where  a  tax  is  unauthorized  by  law,  we  have  held 
that  it  was  the  duty  of  the  court  of  equity  to  interfere, 
especially  when  the  recovery  of  the  tax  would  necessitate 
a  multiplicity  of  suits." 

On  right  of  tax  payer  to  have  credits  allowed  under 
section  27  of  the  Revenue  Act.*' 

Appellant  was  notified  to  appear  before  the  board  of 
review  and  show  cause  why  his  assessment  for  1901 
should  not  be  increased.  There  was  a  list  of  mortgages 
($84:,400)  that  appeared  of  record  in  his  name.  He  testi- 
fied that  he  had  transferred  the  said  mortgages  and  did 
not  own  them  on  the  Ist  day  of  April  On  his  refusing 
to  give  the  names  of  the  persons  to  whom  he  had  trans- 
ferred them  his  assessment  was  raised  to  $84,400.  Held, 
that  this  assessment  could  be  enjoined  in  equity.^* 

Misconduct  of  a  collector  in  not  receiving  money  for 
3  forties  from  the  owner  because  4  forties  were  assessed 
in  toto." 

Wood  Appellant  v.  Peoria,  City  of,  271  111.  173  (R.  R.). 

Equity  sustained  an  attack  upon  two  assessments. 
The  property  owners'  address  on  the  assessment  roll 

16— LebnoB  t.  O.  ft  H.  B7.  Co.,  Ifi — Drainsge  Oom  'is  t.  Klmur, 

77  m.  53»  (Af.);  Kimball,  CoL  v.  233  HI  67  (Af.). 

Har.  Lou  *  Tnut  Qo.,  8D  lU.  611  SO— Batee  t.  Parker  et  al,  227 

(Af.).  ni.  120. 


n  of  Q*lM-  21— Oondit  v.  Widmajer,  106  111. 

bus  et  mL  T.  AmoU,  118  m.   11  623  (B.  B.). 

(Af.).  22— Lawrence   t.   Millar,   86   m. 

IS— AduM    V.    Brenan,    117   HL  502  (B.  B.}. 
IM  (B.  B.) 
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was  erroneous ;  the  address  on  the  notice  of  the  final  com- 
pletion of  the  improvements  waa  erroneous.  The  prop- 
erty owner  did  not  have  actual  notice  of  the  assessment, 
which  itself  was  imjust    Held :    Equity  would  enjoin. 

Zeigler  Appellee  v.  Douglas  et  al.,  283  HI.  407  (Af.). 
School  tax  enjoined.  Dispute  as  to  which  of  two  adjacent 
high  school  districts  had  a  right  to  levy  a  tax  in  one  and 
the  same  territory,  under  sec.  3,  High  School  Act,  See. 
Laws  1917  p.  745. 

BZjBCTOBS  no  voice  in  the  SELEOnON   07  THE  MEMBERS  07 
THE  BODY  IHFOSINO  THE  TAX 

Bill  to  enjoin  certain  taxes  levied  by  three  men  who 
had  been  appointed  by  an  act  of  the  legislature  which 
created  a  body  corporate  under  the  name  of  "The  St. 
Clair  and  Monroe  Levee  and  Drainage  Co."  The  act 
authorized  the  company  to  assess  an  annual  tax  of 
$20,000  upon  the  lands  in  the  designated  district,  "in 
proportion  to  the  benefits  to  accrue  to  each  tract,  and 
where  no  benefit  is  to  arise,  the  laud  not  benefited  is  not 
to  be  assessed.  Of  this  the  corporation  is  left  to  be  the 
sole  judge,  as  no  mode  is  pointed  out  for  determining 
that  question.  (Quoted  from  page  132.)  The  act  was 
never  in  any  mode  submitted  to  a  vote  of  the  inhabitants 
of  the  district  embraced  in  this  district,  and  the  prop- 
erty holders  who  are  to  be  taxed  have  no  voice  in  the 
control  of  the  company,  the  selection  of  officers,  or  the 
imposition  of  the  tax." 

Demurrer  to  bill  sustained  and  complainants  appeal. 
Court  quote  the  5th  section  of  article  9,  of  the  Constitu- 
tion of  1848.  This  clause,  the  court  holds,  limits  cor- 
porate taxation  to  corporate  purposes  alone;  and  then 
say  that  the  case  at  bar  presents  the  question :  "Whether 
it  was  not  also  intended  as  a  limitation  npon  the  power 
of  the  legislature  to  grant  the  right  of  corporate  or  local 
taxation  to  any  otlier  person  than  the  corporate  or  local 
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authorities."  The  court  holds  the  tax  levy  void  because 
the  men,  by  whom  the  levy  was  made,  were  corporate 
aathorities,  that  the  electors  had  no  voice  in  the  selecting. 
Court:  "As,  already  said,  the  persons  to  be  taxed  have 
never  given  their  assent  to  this  act,  and  have  had  no 
voice  in  the  selection  of  the  members  of  this  corporation. 
As  the  object  of  this  constitutional  clause  was  to  prevent 
the  legislature  from  granting  the  power  of  local  taxation 
to  persons  over  whom  the  population  to  be  taxed  could 
exercise  no  control,  it  is  evident  that,  by  the  phrase 
"corporate  authorities"  must  be  understood  those  mu- 
nicipal officers  who  are  directly  elected  by  such  popula- 
tion, or  appointed  in  some  mode  to  which  they  have  given 
their  assent" 

Harward  et  al.  v.  St.  Clair  &  Monroe  Levee  &  Drainage 
Co.,  51  111.  130.  (E.). 

nNSUCCESSFUL  ATTACK  IN  EQUITY  UPON  APPBOPBIATIONS  OF 
THE  TAX  PATBB'b  MONEY,  OB  UPON  TAX  LBVIBS 

B31  to  enjoin:  Facts  must  be  stated  that  will  bring 
case  under  some  acknowledged  head  of  equity.^* 

For  mere  irregularities  in  an  assessment;  '*  or  where 
there  is  an  adequate  remedy  at  law,^  equity  will  not 
enjoin. 

2»— HutiB  T.  Barnett  et  al.,  1B8  11  (Af.) ;  Eeigwin  et  al.  t.  Drain- 
ID.  288  (Af.).  age   Ccoi'ra,   US    UL   347    (Af.); 

24 — Cook  V.  Chicago,  Burlington  WilUami   \.   Button,    181   IlL    608 

Jb  Qniiicj  B.  B.  Co.,  35  HI.  460.  (B.)  ;  White  t.  BsymoDd,  Treu.,  188 

25 — Chicago,  Bar.  A  Quincj  B.  B.  IlL  298  (Af.);  Booth  &  Co.  r.  Ba^- 

Co.    T.    FranU,    22    III.    34    (Af.);  mond     Co.,     Treas.,     101     111.     351 

UiuMn,  CoL  T.  Miller,  66  lU.  380  (Af.) ;    Shriver   t.    McOiegor,   284 

(B.  K);   Iferritt  et  al.  v.  Farris  et  lU.  397  (Af.);  Oage  et  al.  v.  Evaas, 

aL,   22   m.   303    (Af.);    Svinnej  et  CoL,  90  111.  569   (Af.) ;  BejnoJda  et 

aL  T.  Beard  et  aL,  71  Ul.  27  (Af.);  aL   v.   Drainage   Dist.,   134   111.   26S 

Bearick  et  aL  v.  HaU  et  aL,  84  lU.  (Af.);  Munaon  v.  Ulnor,  22  lU.  594 

IC2    (Af.);    Felsonthal    et    aL    t.  (Af.) ;  McBride  v.  Chicago,  City  of, 

Jofanaon,  104  HI.  21  (Af.) ;  Felsen-  22  IlL  574   (Af.) ;   Hetz  et  al.  v. 

tUI  et  aL  V.  Johnaon,  Col.,  108  IlL  Anderson  et  al.,  23  111.  463  (B.  B.) ; 
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The  general  rule  followed  is:  "While  (Cook,  Connly 
of,  et  al.  V.  C.  B.  &  Q.  R.  Co.,  35  111.  466)  we  consider 
it  settled  that  a  coart  of  equity  will  never  enter- 
tain a  bill  to  restrain  the  ooUection  of  a  tax  except  in 
cases  where  the  tax  is  nnanthorizfd  by  law,  or  where  it 
is  assessed  upon  property  not  aubject  to  taxation,  this 
court  has  never  held  that  it  would  take  jurisdiction  in 
such  excepted  cases  without  special  circumstances  show- 
ing that  the  collection  of  the  tax  wonld  be  likely  to  pro- 
duce irreparable  injury  or  cause  a  multiplicity  of  suits." 
In  Johnson  case,  108  111.  11,  there  is  added  the  excep- 
tion: "or  where  the  assessment  has  been  made  without 
legal  authority,  or  fraud  has  intervened." 

Residents  in  a  city  liable  to  he  taxed  for  roads  beyond 
limits  of  city.*" 

Capital  stock  amd  franchises  are  liable  to  be  assessed.'^ 


Ottaws,  Oitj  «f  •».  Chioago  ft  B.  I. 
B.  B.  Co.,  2S  nL  43  (B.  B.); 
Peoria,  City  of  t.  Kiddor,  26  HL 
351  (B.);  Porter  et  ftL  t.  Bock- 
ford,  Bock  laUnd  ft  St.  L.  B.  B. 
Co.,  76  nL  561  (B.  B.) ;  Bepublio 
Life  Ina.  Co.  t.  Follud  et  aL,  75 
lU.  298  (Af.) ;  Adsit  v.  lieb  et  «L, 
76  lU.  198  (Af.);  Archer  et  &L  t. 
Terre  Haute  ft  Ind.  R.  B,  Co.,  102 
ID.  4B3  (B.);  MorreU  v.  Union 
Draiiuge  Dirt.,  118  HI  139  (Af.); 
Oamp  V.  Simpoon,  118  IlL  224 
(Af.):  N.  T.  ft  ChL  a.  ft  8.  Ez- 
ehtuige  V.  aieason,  121  HI.  S02 
(Af.);  BodmBn  t.  Lake  Fork  Bpee. 
Drainage  Dirt.,  132  IlL  439  (Af.) ; 
lU.  ft  St.  L.  B.  B.  ft  Coal  Co.  T. 
SfaxAer,  122  DL  358  (Af.);  Hein- 
roth  et  al.  t.  Eocheraperger,  173  IlL 
205  (Af .) ;  New  Haven  Clock  Co.  v. 
Eoehereperger  et  al.,  175  III.  383 
(Af.);  Field  t.  Weat«ni  Spring, 
Village  of,  ISl  IlL  186  (Af .) ; 
Ayers  t.  Widmayer,  ISS  111.  121 
(Af.);   Coxe  Bros,  ft  Co.  t.  Balo- 


mon,  CoL,  188  lU.  S7I  (Af .) ;  Hv- 
tin  T.  Bainett  et  aL,  188  III.  2S8 
(Af.) ;  Siegfried  t.  Baymond  Oo., 
Tieaa,  190  IlL  424  (Af.);  Lrman 
V.  Chicago,  City  of,  211  DL  200 
(Af.) ;  Correll  t.  Smitit  et  aL,  281 
m  149  (Af.);  Neal  Isatitate  Co. 
V.  County  Treaa.,  Appellee,  281  m. 
626  (Af.) ;  Hamphrejg  et  »L  t. 
NelBon,  115  HL  45  (Af.) ;  EedziA  t. 
Wert  Cfaieago  Park  Ooin'ra,  114  BL 
2S0  (Af.);  HeOormiek  t.  Park 
Com 're,  ISO  IlL  516  (Af.). 

26— O'Eaue  t.  Treat  et  aL,  25 
m  557  (B.);  Pleauut,  Town  of 
V.  Kort,  29  IlL  490  (Af.). 

27— Porter  et  aL  t.  R.  I.  ft;  St. 
Louis  B.  B.  Co.,  76  IlL  561  (B.  B.); 
Bepublie  Life  Iiu.  Co.  t.  PoUar  •! 
al.,  75  HI.  292  (Af.);  OtUwa  Oas 
Light  A  Coke  Co.  t.  Down^,  127 
lU.  201  (Af.);  La  Salle  ft  Pern 
Horse  ft  Dunmy  Co.  v.  Doaoghne, 
CoL,  127  IlL  27  (Af.);  Evanaton 
Illuminating  Co.  t,  Kochersperger, 
175  DL  26  (Af.). 
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Corporate  property  liable  to  be  assessed;  capital  stock; 
franchise  and  personal  property.  In  Ottawa  Glass  Com- 
pany V.  McCaleb,  County  Clerk,  81  111.  556  (Af.),  the 
conrt  below  dismissed  the  bill,  saying:  "The  officers 
of  the  company,  conceiving  the  valuation  of  the  capital 
stock  and  franchise  against  the  company  to  be  unau- 
thorized and  oppressive,  filed  this  bill  to  enjoin  and  re- 
strain the  county  clerk  from  extending  the  tax  against 
the  valuation  of  the  collector's  book,"  The  case  was 
disposed  of  on  demurrer  to  the  bUl.  Further  the  court 
says:  "But  it  has  been  held,  that  a  corporation  is  pos- 
sessed of  three  kinds  of  property  subject  to  taxation: 
First,  the  capital  stock;  second,  the  corporate  property; 
third,  the  franchise;  and  the  shares  may  be  assessed 
'against  their  owners.  But  the  very  fact  that  it  grants 
rights,  privileges,  and  exemptions  not  enjoyed  by  indi- 
viduals generally,  makes  it  desirable  and  gives  it  value. 
The  length  of  time  the  corporation  may  exist,  the  business 
to  which  it  relates,  its  location  and  variety  of  other  cir- 
cumstances, all,  of  course,  enter  into  the  value  of  the 
privilege,  and  should  be  considered  in  ascertaining  its 
value.  But  that  it  has  a  taxable  value,  we  entertain  no 
doubt.  And  if  it  is  property  and  has  value,  it,  under 
the  constitution,  is  not  only  liable  to  be  taxed,  but  is  re- 
quired to  be,  in' some  appropriate  mode." 

The  point  was  made  that  the  value  of  the  franchise 
had  been  put  too  high  by  the  board.  To  this  the  court 
reply:  "The  valuation  of  property  is  conferred  upon, 
and  is  solely  intrusted  by  the  organic  law  to  another  and 
different  class  of  individuals  and  officers  than  those  con- 
nected with  the  judicial  department  of  the  govern- 
ment."" 

28 — Puific  Hotel  t.   laeb  et  *1.,  Vsndalift  &  Terre  Hants  B.  B.  Oo. 

83  10.602  (Af.):  HopkiiiB,  Beceiver  t.  Snrrell,  88  HI.  S3S  (Af.)!   Coal 

<.  Tmjlor  et  aL,  87  ILL  436  (Af.) ;  Bos    Co.    t.    Fiuleu,    124   HL    666 

DaBTille    Lnmbei    ft    lUg.    Co.    v.  (Af.) ;  SterUng  Qas  Co.  t.  Higbr, 

Pa^  SS  m.  463  (Af.);  St.  Lonii,  Col.,  13i  lU.  5S7    (Af.);   Loan  * 
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No  property  is  exempt  from  taxation  except  that 
named  in  section  3,  article  9  of  the  constitution. 

Constitutional  questions.  The  following  cases  are  im- 
portant in  determining  whether  the  statute  under  which 
a  tax  has  been  assessed  and  sought  to  be  collected,  is 
in  violation  of  the  constitution,^® 

Right  to  organise  as  a  municipal  corporation  in  pur- 
suance of  the  statute,  under  the  constitution  and  issue 
bonds,  sustained."" 

Legality  of  a  bond  issue  involved,  and  what  a  corpo- 
rate purpose  is."^ 

Appropriation  ordinance.  Point  whether  ordinance 
was  passed  within  "first  quarter  of  the  fiscal  year." 
Construction  of  statute  and  ordinance.'* 

Corporate  purpose.  Money  advanced  by  &n  individ!^- 
ual  for  the  public  welfare  cannot  be  recovered  by  taxa- 
tion under  the  guise  of  a  "corporate  purpose."" 

Bill  to  restrain  appellee  from  issuing  $2,500,000  of 
bonds  under  an  ordinance.'* 

The  statute  (R.  S.  1874,  p.  958,  sec.  39)  allowing  the 
use  of  school  house  "for  religious  meetings  and  Sunday 
schools"  is  not  unconstitutional.  So  held  on  demurrer 
to  bill  seeking  an  injunction  against  the  directors." 

The  control  of  tax  levies  a  modern  exercise  of  equity 
power. 

Homestead     Amdc     of     Joliet     t.  31 — Stone  t.  Chicago,  dtf  of,  et 

Keith,  153  ni.  flO»  (Af.).  «1.,  207  lU.  498  (Af.). 

29— T^lor  V.  Thompson  et  ftl,  42  32— Kneera  v,  Wert  C3iiugo  Park 

la  11  (Af.) ;  UeVeagh  t.  Ohicago,  Com  'n,  221  111.  4S8  (Af.) ;  King  t. 

CSty  of,  49  m.  318  (Af.);  0.  D.  A  Chieago,  City  of,  111  IlL  63   (Af.). 

V.  B.  B.  Co.  et  aL  t.  Smith,  62  lU.  33— Johmon  et  aL  t.  CatnpbeU  et 

268    (B.   B.);    DuPage    Cotmty   t.  a1.,  49  HI  316  (B.  B.). 

Jenka  et  a).,  65  IlL  274  (B.  B.) ;  34 — LnBsem  t.  Sanitair  Diat.  of 

Decker  et  el.  t.  HugheB  et  al.,  6S  Chicago,  102  111.  404  (Af.). 

lU.  33  (Af.) ;  Coal  Bun  Co.  v.  Fin-  35— Niehola  t.  School  Direetora, 

len,  124  m.  666  (Af.).  93  HI.  61  (Af.). 

30— Wilson  V.  Board  of  Tnistem 
of  Sanitary  Dist.  of  Chicago  et  al., 
133  m  443  (Af.). 
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In  this  case  a  bill  was  filed  by  one  town  against  an- 
other to  restrain  the  collection  of  a  tax  but  really  to 
determine  whether  one  of  the  towns  was  legally  organ- 
ized. The  court  in  holding  that  one  mnnicipality  could 
not  enjoin  the  collection  of  a  tax  levy  by  another,  ob- 
served: "Until  a  comparatively  recent  date,  chancery 
never  took  jurisdiction  to  restrain  the  collection  of  taxes, 
hence  snoh  power  has  not  found  a  place  in  works  on 
equity  jurisdiction,  and  its  exercise  is  only  in  cases  where 
the  o£Scer8  exceed  their  power  and  levy  where  they  can, 
under  the  law,  levy  no  such  tax  because  the  tax  is  not 
authorized  by  law;  or  where  the  persons  attempting  to 
make  the  levy  are  not  officers  de  jure  or  de  facto;  or 
where  the  tax  is  levied  upon  property  whoUy  exempt ;  or 
where  the  law  under  which  it  is  levied  violates  the  rule 
of  uniformity  and  is  therefore  unconstitutional."  ^' 

The  power  of  equity  is  restricted  to  enjoining  the  en- 
forcement of  ordinances,  by-laws,  resolutions  and  orders 
rather  than  enjoining  their  passage.^^ 

Assessor  and  Board  of  Equalisation.  In  the  absence 
of  fraud  the  assessor's  judgment  with  reference  to  the 
facts,  or  that  of  the  Board  of  Equalization  .cannot  be 
controlled  in  equity  by  bill.^ 

Cottateral  attack  when  there  is  jurisdiction  of  the  per- 
son and  the  subject  matter  in  the  proceeding  to  collect 
the  tax,  equity  will  not  enjoin  the  taking  out  of  a  tax 
deed." 
A  confirmation  judgment  in  a  special  assessment  pro- 
se—NundA,  Tillage  of  v.  Crjatal      Coal  Bim  Co.  t.  Finlen,  124  HI.  666 
I^ke.  VaUge  of,  79  DL  311  (B.  S.).      <Af.) ;  ni.  &  St.  Louis  B.  B.  ft  Coal 
37— eteveu  et  ftL  t.  St  Huj'i      Co.  et  el.  v.  Stookej,  Col.,  122  lU. 
Timining  Behool  et  ti.,  114  HL  336      356    (Af.) ;    Weber   v.    Town   Col- 
(Af.).  lector   et   al.,   208    111.   208    (Af.); 

TPwtmni"  for  points  involTed:    La-       Beidler    v.     Kaehersperger,    Treas., 
mont  T.  ffinger  ft  Taleott  Stone  Co.,      171  lU.  S63  (Af.). 
M  m.  94  (B.  B.).  39— Warren  v.  Cook  et  aL,  116 

38— Tndera     Insaraitee     Co.     v.      IlL  199   (Af.). 
Fmntl  CoL,    102    DL   413    (Af.) ; 
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ceeding,  although  the  city  council  may  have  found  that  a 
"general  system  of  water  works  is  a  local  improve- 
ment," as  an  erroneous  exercise  of  power,  not  subject  to 
attack  in  equity.*" 

Bill  disposed  of  on  demurrer.  Bill  sought  to  enjoin 
the  collection  of  a  tax  on  the  ground  of  an  illegal  assess- 
ment of  personalty.  Facts,  showing  as  equitable  excuse 
for  not  seeking  relief  before  board  of  review,  not 
averred.  Held  error  not  to  sustain  the  demurrer  and 
dismiss  the  bill.*^ 

Bill  to  restrain  the  collection  of  a  school  tax.  Bill 
dismissed  on  demurrer.  Examine  the  opinion  for  what 
are  necessary  averments  in  a  bill,  what  presumptions 
will  be  indulged  in  favor  of  the  acts  of  ofiBcials,  and  as 
to  what  acts  of  the  school  board  are  directory  and  not 
jurisdictional.*' 

Without  giving  notice  to  the  owner,  an  assessor  can 
list  and  assess  property  found  by  him.  Equity  will  not 
enjoin  a  tax  resting  upon  the  said  assessed  property, 
when  the  tax  payer  omitted  to  list  it.*' 

Board  of  review's  right  to  assess  and  list  credits 
omitted  from  former  years.  "Credits"  are  personal 
property  under  Section  276,  Bevenue  Act  of  1874,  and 
under  the  revenue  amendment  to  the  act  (1898)  may 
be  assessed  by  the  board  of  review.** 

If  the  board  of  review  has  jurisdiction  of  the  parties 
its  increase  of  an  assessment,  when  no  fraud  is  shown 
will  not  be  enjoined.  Appellant  having  had  notice  to 
appear.*^ 

The  board  of  review  changed  or  raised  an  assessment. 

40 — Hewea  t.  Olos  et  al.,  170  Bl.  43 — MorriH  et  al.  v.  Jones,  CoL, 

436  (Af.).  ISO  IlL  542  (At.). 

41^<diiuoD,  Col.  T,  BobertB,  102  44 — Sellars  v.  Barrett  et  al.,  185 

111.  655  (B.  E.).  IlL  466  (B.  E.). 

42 — LawreuM  v.  Traner,  136  111.  45 — Earl  ft  Wilson  v.  RaTmoiid, 

474  (B.  ft  A.),  County  Treas.,  188  IlL  15  (Af.). 
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The  bill  failed  for  lack  of  essential  averments  and  evi- 
dence.** 

Board  of  review's  decision  on  facts  res  adju^ata. 
A  party  who  claimed  that  the  assessor  did  not  famish 
him  with  a  printed  blank  schedule,  as  required  by  stat- 
ute, and  that  the  assessor  did  not  appraise  his  property 
at  its  fair  cash  value,  appeared  before  the  board  of  re- 
view and  submitted  the  facts  to  said  board.  Held,  that 
as  there  were  no  diarges  of  fraud  in  the  bill,  equity 
would  not  enjoin.*' 

SPECUL  A8SBSSHBNTS 

Bill  in  chancery  by  Henry  J.  Hewea  to  have  certain 
assessment  proceedings,  judgment  and  sale  set  aside, 
and  enjoin  the  clerk  from  issuing  deeds  to  purchasers. 
The  village  of  Winuetka  in  1892  passed  an  ordinance 
for  the  constmetion  by  special  assessment  of  a  system  of 
water  works  for  domestic  use  and  for  fire  protection. 

The  daim  was  made  that  the  ordinance  was  void  be- 
canse  the  improvement  was  not  a  local  one.  The  court 
held  that  the  act  of  the  city  council  in  passing  the  ordi- 
nance waa  an  erroneous,  though  not  a  void  exercise  of 
power,  subject  only  to  successful  direct  attack.  Court : 
"But  while  the  decision  of  corporate  authorities  is 
sabject  to  review,  it  cannot  be  said  that  the  ordinance  is 
absolutely  void,  so  that  no  right  can  grow  up  under  it 
and  that  the  court  cannot  obtain  jurisdiction  by  a  peti- 
tion filed  in  pursuance  of  it.  It  has  not  been  held  that 
such  an  ordinance  as  this  is  absolutely  void  in  its  char- 
acter, so  that  a  judgment  of  confirmation  can  be  attacked 
collaterally,  and  all  the  cases  have  been  where  the  ques- 
tion was  raised  in  a  direct  proceeding  on  a  review  of  the 
judgment.  The  term  "void"  has  been  used  indiscrimi- 
nately and  tiiose  cases  as  applied  to  ordinances  which 

44— W«bar  t,  Baird,  208  UL  209  Barton  Sto«k  Cu  Co,  v.  Tneget 

(Af.).  et  aL,  187  UL  9  (Af.). 

47— OhL  *  ML  EL  B.  B.  Oo.  ▼. 
TtrilBU  ct  mL,  £13  UL  609  (Af.). 
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are  nnllities,  and  those  which  may  be  avoided  as  unrea- 
sonable or  an  improper  exercise  of  authority.  An  ordi- 
nance may  be  unreasonable  in  its  provisions  although 
dealing  with  a  subject  coDcerniog  which  the  municipal 
authorities  have  power  to  legislate,  and  such  ordinances 
have  been  termed  void;  bat  that  is  bo  only  in  the  sense 
that  their  unreasonable  character  is  a  good  defense 
against  their  enforcement.  The  statute  furnishes  no 
definition  of  a  local  improvement,  and  the  determination 
of  that  question  in  a  particular  instance  is  left,  in  the 
first  place,  to  the  corporate  authorities,  but  they  must 
act  reasonably  and  without  fraud,  or  their  action  will 
be  invalid."*" 

An  attempt  was  made  to  enjoin  the  collection  of  a 
special  assessment  levied  by  the  commissioners  of  a 
drainage  district  The  bill  alleged  ownership  of  the 
lands ;  that  the  lands  had  been  connected  with  the  district 
without  any  authority;  no  notice  was  given  the  land 
owners  that  any  steps  would  be  taken  to  enlarge  the 
boundaries  of  the  district ;  no  benefits  would  be  derived 
from  the  assessment,  etc. 

Section  42,  Act  of  1885,  p.  90,  provided  for  the  enlarge- 
ment of  drainage  districts.  It  was  shown  in  evidence  in 
defense  to  the  bill  that  the  commissioners  had  acted  under 
this  section. 

The  court,  after  a  review  of  the  authorities  (75  111.  562 ; 
91  id.  179;  103  id.  226;  109  id.  508)  observes:  "Under 
the  rule  established  in  the  cases  cited,  it  is  a  plain 
proposition  that  the  legality  of  the  organization  of  the 
district  in  question  cannot  be  called  in  question  by  bUl 
in  equity.  •  •  *  If  the  boundaries  of  the  district  were 
not  lawfully  extended,  and  the  drainage  commissioners 
undertake  to  exercise  powers  or  franchises  over  or  upon 
lands  not  lawfully  within  the  bounds  of  the  district,  their 

48— Hewea  t.  GIob  et  a.1,  170  HI. 
436   (Decree  dumiaring  bill). 
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right  or  aathority  to  act  as  to  these  lands  may  be  called  in 
qaeation  by  quo  warranto;  but  a  bill  to  enjoin  the  collec- 
tion of  the  assessment  is  not  the  proper  remedy."  ** 

An  attack,  through  the  medium  of  a  bill  in  equity  was 
made  npon  a  judgment  confirming  paving  and  sewer  as- 
SBBsments,  spread  upon  lots  that  did  not  abut  npon  the 
streets  to  be  improved ;  and  for  the  further  reasons  that 
notice  of  the  contents  of  the  respective  assessment  rolls 
had  not  been  given  as  required  by  section  19  of  the  Act 
of  1897;  that  the  lots  were  not  shown  on  a  plat  filed  with 
the  assessment  rolls  and  that  the  statutory  provision  for 
giving  notice  to  the  party  paying  the  taxes  instead  of  tiie 
owner  of  the  lots  was  unconstitutional. 

It  was  held  that  it  was  not  essential  that  property  as- 
sessed "should  be  contiguous  to,  or  abutting  upon  the 
improvement — it  is  sufficient  that  the  property  be  pres- 
ently specially  benefited;*'  and  that  under  the  allega- 
tions of  the  bill  the  property  owner  was  not  in  a  position 
to  have  the  other  questions  reviewed."* 

A  judgment  that  confirmed  an  assessment  "to  pay  the 
cost  of  grading,  curbing  and  paving  certain  streets"  was 
assailed  as  void  for  the  reason  that  the  petition  of  the 
property  owners,  that  had  awakened  the  action  of  the 
improvement  board,  had  been  devitalized  by  use  npon  a 
former  occasion. 

On  a  direct  attack  by  a  property  owner  it  was  held 
(Vennnm  v.  MUford,  Village  of,  202  111.  423),  that  no 
aathority  could  thereby  be  conferred  upon  the  improve- 
ment board  and  the  judgment  was  void. 

In  holding  that  equity  would  not  enjoin  the  collection 
of  that  aasessment  in  response  to  a  bill,  by  property 
owners  who  bad  made  no  direct  attack  upon  the  assess- 
ment roll,  the  court  observes:  "Complainants  do  not 
attack  the  judgment  on  account  of  any  want  of  notice  or 

49 — EvADS  et  a1.  v.  Lewis  et  a1.,  60 — ^Boberta  t.  ETanaton,  City  of, 
IZl  m.  478  <Af.).  et  aL,  818  HI.  S96  (At.). 
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want  of  jurisdiction  of  their  person  or  allege  that  notice 
was  not  given,  but  their  claim  is  that  the  court  acquired 
no  jarisdiction  beeanse  the  petition  presented  to  the 
board  of  local  improvements  had  lost  its  vitality  by  the 
prior  nee  made  of  it.  The  only  qaestion  then  is  whether 
the  county  court  had  jarisdiction  of  the  subject  matter. 
If  it  did  and  the  defendants  failed  to  make  the  defense 
that  the  petition  had  been  previously  used,  and  make 
proof  of  such  fact,  they  cannot  now  invoke  the  aid  of  a 
court  of  equity  on  account  of  their  neglect."  " 

51 — Sumner    v.    Hllford,   Village      and  Hangen  v.  Ohieago,  OUy  of,  25B 
of,  214  HL  38S  (Af.)  and  Hartuk      111.  24B  (Af.). 
et  al.  V.  UcCall,  247  lU.  494  (Af.), 
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CHAPTER  XVI 

APPEARANCE:  EFFECT  OF  IN  STATUTOB? 
PROCEEDINGS 

Parties,  who  appear  and  file  general  objections  against 
the  confirmation  of  the  assessment  roll,  thereby  waive 
any  defects  in  the  notice  nnder  which  tiiey  make  their 
appearance. ' 

A  general  appearance  is  not,  however,  a  waiver  of 
any  question  that  relates  to  jurisdiction  of  the  subject 
matter.  Under  a  general  appearance  an  objection  was 
made  "that  the  estimate  of  the  cost  of  the  improvement 
made  by  the  engineer  was  not  made  a  part  of  the  record 
of  the  first  resolution. ' '  This  objection  was  overruled. 
In  the  supreme  court  it  was  contended  that  this  ruling 
of  flie  county  court  could  not  be  reviewed  because  not 
made  nnder  a  special  appearance.  In  reversing,  the 
court  observes:  "This  objection  is  one  which  challenges 
the  power  of  the  court  to  proceed  for  the  reason  that 
certain  preliminary  proceedings  were  so  defective  that 
the  conrt  did  not  obtain  jurisdiction  of  the  subject  mat- 
ter, and  an  objection  of  this  character  is  not  waived  by 
a  general  appearance.* 

On  an  application  by  the  county  collector  for  judg- 
ment of  sale  against  delinquent  land,  unless  the  property 

1— Unrphj  V.  Feoria,  at^  of,  IIB  IlL   113   (Af.) ;    Fortei  v.  Chicago, 

QL  509    (B.   ft  Af 0  ;    uid  Walters  at;  of,  1T6  HI.  605   (Af.) ;   Eintc 

T.  Lake,  Town  of,  123  lU.  23  (Af.)  ;  et  al.  v.  Elgm,  Citj  of,  1B6  HL  251 

ffiatk  Y.  mvtu  Foraat,  TUlage  of,  (Af.). 

130  m.  323  (Af.) ;  WWte  et  aL  t.  2— Chicago  Union  Traotion  Co,  v. 

JUtcn,  atr  of,  14ft  HL  6S6  (Af.) ;  Chicago,  at;  of,  209  DL  444   (B. 

B^  et  aL  T.  Alton,  at;  of,  152  B.). 
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owner  limits  his  appearance  specially,  and  confines  his 
objections  to  those  only  that  question  the  validity  of 
the  notice  given  by  the  collector,  the  contest  will  be  con- 
fined to  the  merits  of  the  tax  proceeding.' 

3 — People  ex  reL  v.  Bhwnuui  et  Ziegler  v.  People  ex  reL,  lU  UL  531 

■I.,  83  UL  IBS  (S.  B.) ;  and  Hale  t.  (Af.) ;    NiehoUc  t.  People  ex  reL, 

People  ex  reL,  ST  UL  72  (Af .) ;  ICz  1«S  UL  SOS    (Af .} ;   HcChMuer  t. 

V.  Peopk  ox  reL,  lOfl  IIL  48S  <Af.);  People  ex  rel,  176  SL  54S  (Af.). 
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CHAPTEE  XVII 
SPECIAL  ASSESSMENTS 

DIBECT  ATTACK  :  SUCCESSFUL 

The  Constitntioii  of  1818  contained  the  following  limi- 
tations upon  legislative  power:  First,  "That  no  free 
man  shall  be  imprisoned  or  disseized  of  hia  freehold, 
liberties  or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  deprived  of  his  life,  liberty  or  property,  but 
by  the  judgment  of  his  peers  or  the  law  of  the  land."  > 

Second.  "Nor  shall  any  man's  property  be  taken  or 
applied  to  public  use  without  the  consent  of  his  repre- 
aaitativea  in  the  general  assembly,  nor  without  just  com- 
pensation being  made  to  him.*'  ^ 

Third.  "That  the  mode  of  levying  a  tax  shall  be  by 
valuation,  so  that  every  person  shall  pay  a  tax  in  pro- 
portion to  the  value  of  the  property  he  or  she  has  in 
his  or  her  possession." ' 

Fourth.  The  Constitution  of  1848  contained  the  same 
limitations  *  but  made  the  following  change  in  reference 
to  the  valuation  of  property:  "Such  value  to  be  ascer- 
tained by  some  person  or  persons  to  be  elected  or  ap- 
pointed in  such  manner,  as  the  general  assembly  shall 
direct,  and  not  otherwise."  ■ 

The  Constitution  of  1848  further  limited  the  legisla- 

1— See.  S,  Art.  8,  Conrtitntiou  of  4--SecB.  8  and  11,  Art.  13,  Coa- 

1818.  atltation  of  1848. 

2— Sw.  11,  Art.  8,  OmiBtitntioii  of  S — Sec  2,  Art.  9,  CoiutitDtion  of 

1818.  1848. 

3— See.  80,  Art  8,  ConatitntioB  of 
1818. 
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tive  power  by  enacting:  "The  corporate  authorities  of 
counties,  townships,  school  districts,  cities,  towns  and 
villages  may  be  vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes;  such  taxes  to  be  uniform 
in  respect  to  persons  and  property  within  the  jurisdic- 
tion of  the  body  imposing  the  sfime.  And  the  general 
assembly  shall  require  that  all  the  property  within  tiie 
limits  of  municipal  corporations,  belonging  to  individ- 
uals, shall  be  taxed  for  the  payment  of  debts  contracted 
under  authority  of  law."  ■ 

The  Constitution  of  1870  changed  materially  the  limi- 
tation clauses  of  the  two  prior  constitutions. 

First.  "No  person  shall  be  deprived  of  life,  liberty 
or  property,  without  due  process  of  law."^ 

Second.  "Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation.  Such 
compensation,  when  not  made  by  the  state,  shall  be  as- 
certained by  a  jury,  as  shall  be  prescribed  by  law.  The 
fee  of  land  taken  for  railroad  tracks,  without  the  con- 
sent of  the  owners  thereof,  shall  remain  in  su<^  owners, 
subject  to  the  use  for  which  it  is  taken."* 

Third.  "The  general  assembly  shall  not  impose  taxes 
upon  municipal  corporations,  or  the  inhabitants  or  prop- 
erty thereof,  for  corporate  purposes,  but  shall  require 
that  all  the  taxable  property  within  the  limits  of  mu- 
nicipal corporations  shall  be  ta:ted  for  the  payment  of 
debts  contracted  under  authority  of  law,  such  taxes  to 
be  uniform  in  respect  to  persons  and  property,  within 
the  jurisdiction  of  the  body  imposing  the  same.  Private 
property  shall  not  be  liable  to  be  taken  or  sold  for  the 
payment  of  the  corporate  debts  of  a  municipal  corpora- 
tion,"' 

Fourth.    "The  general  assembly  may  vest  the  corpo- 

6 — Sec.  9,  Art.  9,  OonstitntioD  of  6 — See.  13,  Art.  2,  Oonstdtatiou  of 

1848.  1870. 

7— Sec  2,  Art.  2,  Conatitation  of  9 — Bee.  10,  Art  fl,  ConstituUon  of 
1870.  1870. 
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rate  authorities  of  cities,  towns  and  villages  with  power 
to  make  local  improvements  by  special  assessment,  or 
by  special  taxation  of  contiguous  property,  or  other- 
wise. Kor  all  other  corporate  purposes,  all  municipal 
corporations  may  be  vested  with  authority  to  assess  and 
collect  taxes ;  but  such  taxes  shall  be  uniform  in  respect 
to  persons  and.  property,  within  the  jurisdiction  of  the 
body  imposing  the  same."" 

Fifth.  **Th,e  general  assembly  shall  provide  such  rev- 
enue as  may  be  needful  by  levying  a  tax,  by  valuation, 
BO  that  every  person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her  or  its  property — such 
va\Tie  to  he  ascertained  by  some  person  or  persons,  to 
be  elected  or  appointed  in  such  manner  as  the  general 
aaaembVy  shall  direct,  and  not  otherwise."  ^> 

Sixth.  "The  general  assembly  may  pass  laws  per- 
mitthtg  the  owners  or  occupants  of  lands  to  construct 
druns,  ditches  and  levees  for  agricultural,  sanitary  or 
nuning  purposes,  across  the  lands  of  others,  and  pro- 
vide for  the  organization  of  drainage  districts  and  vest 
the  corporate  authorities  thereof  with  power  to  con- 
struct and  maintain  levees,  drains  and  ditches,  and  to 
keep  in  repair  all  drains,  ditches  and  levees  heretofore 
constructed  under  the  laws  of  this  state,  by  special  as- 
sessments upon  the  property  benefited  thereby."*' 

(This  section  was  submitted  to  the  voters  at  the  elec- 
tion in  November,  1878,  as  an  amendment,  was  adopted 
and  became  a  part  of  the  constitntion.) 

These  are  the  barriers  that  the  successive  constitutions 
have  erected  to  protect  the  citizen  in  his  holdings  of 
real  estate. 

Under  the  Constitutions  of  1818  and  1848  began  the 
straggle,  which  still  continues,  between  individual  land 

lO—Bae.  9,  Art.  9,  Constitntion  «f  12— See.  31,  Art.  4,  Conatltation 

IStO.  of  1870. 

11— See.  I,  Art.  9,  CoustitutioiL  of 
MTO. 
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holders  and  the  representatives  of  the  public  with  ref- 
erence to  the  amount  of  taxes  for  the  support  of  the 
general  govemiDent,  and  the  amount  of  Bpecial  assess- 
ments for  the  improvement  of  certain  localities  in  a  mn- 
nicipality  that  can,  under  the  constitution  be  made  a 
lien  on  real  estate  of  the  individual,  that  requires  pay- 
ment, or  a  sale  and  forfeiture  of  the  land. 

The  legislative  provisions  for  determining  the  value 
of  real  property  and  the  method  of  spreading  taxes 
thereon,  with  some  variation  in  detail,  have  remained 
the  same  under  all  the  constitutions. 

The  fundamental  principal,  under  which  general  taxes 
are  spread  upon  land  and  collected  from  the  individual, 
is  "equality  and  uniformity."  The  application  of  this 
principle  has  not  occasioned  a  great  deal  of  friction  be- 
tween the  legislative  and  the  judicial  departments 
of  the  government 

The  fundamental  principle,  under  which  special 
assessments  are  fastened  upon  the  land  of  the  individuaf 
in  a  definitely  defined  locality,  is  "equality  of  benefit." 
The  field  of  benefit  must  be  co-extensive  with  the  field 
of  assessment.  Of  the  whole  number  of  tracts  of  land, 
none  can  be  assessed  more  than  they  will  be  specially 
benefited  by  the  contemplated  improvement. 

The  attempt  of  municipalities  to  apply  this  principle 
through  and  by  the  statutory  machinery,  that  has  been 
furnished  from  time  to  time,  has  brought  the  legislative 
and  judicial  departments  of  government  into  frequent, 
and  the  owners  of  land  and  the  public  into  more  frequent 
collision. 

Under  the  first  two  constitutions,  it  was  the  custom 
of  the  legislature  to  empower  city  councils  to  appoint 
three  men  to  inquire  into  the  necessity  of  a  public  im- 
provement, the  amount  of  benefit  assessed  lands  would 
be  likely  to  receive  from  tlie  improvement,  and  any  dam- 
ages thereby  to  land  owners  by  necessary  condem- 
nations. 
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These  three  men,  BometimeB  called  "commissioners" 
or  "board  of  public  works,"  were  reqmred  to  make  a 
report  embodying  their  findings  upon  these  several  sub- 
jects to  the  dty  council,  and  to  give  notice  to  the  land 
owners  of  the  time  when  a  hearing  would  be  had  before 
said  dty  council  npon  the  report  to  the  end  that  any 
objections  desired  by  land  owners  might  be  made.  H 
the  report  of  the  commissioners  was  confirmed  by  the 
city  council,  it  was  regarded  as  an  adjudication  as  to 
benefits  bestowed  and  damages  inflicted,  between  the 
land  owner  and  the  public,  and  became  the  basis  of  a 
warrant  for  the  collection  of  whatever  amount  was  there- 
in charged  against  the  land  made  liable  for  the  cost  of 
the  improvement.  A  failure  to  pay  the  warrant  within 
a  speofied  time  would  result  in  a  sale  of  the  land  and 
a  forfeiture  of  title  thereto. 

This  method  of  adjudicating  the  rights  of  the  free- 
holder at  first  (1859)  met  the  sanction  of  the  supreme 
court "  and  property  owners  acquiesced  until  1864  ^*  and 
1871 '"  when  the  acts  of  the  legislature,  vesting  city  ooun- 
cils,  throu^  the  instrumentality  of  three  men,  with 
power  to  assess  land  "on  the  basis  of  the  frontage  of 
the  lota  upon  the  street  to  be  improved"  and  to  fix  and 
determine  the  compensation  to  be  paid  the  citizen  for 
a  condemnation  of  his  land,  were  successfully  assailed 
as  nnconstitutionaL^" 

The  principle  determiaed  in  the  Lamed  case  was: 
That  the  right  of  a  municipality,  to  specially  assess 
lands  within  its  territorial  limits,  rests  upon  the  sov- 
ereign power  of  eminent  domain  and  is  within  that  lim- 
itation clause  of  the  constitution,  that  prohibits  the 
taking  of  any  man's  property  "without  just  compensa- 
tion."   The  theory,  under  which  special  assessments  for 

13 — Johiuoii  T.  JoUot  A  Chicago  16 — ^^h  et  aL  v.  Ohieago,  01^ 

B.  B.  Co.,  £3  m  202.  of,  59  HL  286. 

U— OtieagD,   (Sty  of  v.   Lanwd  IS — Chicago,  Ql^  of  t.  Lanod  et 

at  aL,  S4  m.  803.  aL,  34  HL  203. 
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local  improvementB  waa  sustained,  is:  With  the  threat- 
ened taMng  of  the  land  is  the  tacit  promise  to  render 
back  in  benefit  to  the  land  an  exact  equivalent.  If  the 
market  valne  of  the  land  is  enhanced  in  an  amount  equal 
to  the  assessment,  the  constitutional  requirement  is  met, 
otherwise  not.  In  the  language  of  the  supreme  court, 
"assessments  must  be  made  in  the  ratio  of  advantages 
or  benefits,  which  would  necessarily  require  that  it 
should  be  imposed  equally  upon  all  property  equally 
benefited,  or  it  would  be  unlawful." 

This  principle  was  re-afSrmed  in  the  Rich  case  and 
to  it  was  added  the  principle:  The  determination  of 
what  is  "just  compensation"  is  a  judicial  not  a  leps- 
lative  function.  For  the  reason,  that  a  city  council  is 
a  branch  of  the  legislative  department  of  government, 
it  could  not  be  authorized  to  adjudicate  upon  the  ques- 
tion: "What  is  just  compensationt" 

Prior  to  the  Constitution  of  1870,  cities  and  towns 
were  authorized  to  make  improvements,  pave  and  grade 
streets,  and  build  sidewalks,  and  assess  cost  upon  the 
holders  of  lots  by  a  special  tax  according  to  their  re- 
spective fronts.  See  Session  Laws  1859,  page  613,  3  Pri- 
vate Laws  1869,  page  666. 

By  an  act  of  the  legislature  (1859,  Public  Laws,  page 
110)  amended  in  1865  (2  Private  Laws,  page  2)  five  men 
were  therein  constituted  (appointed  by  the  legislature) 
a  body  politic  "to  levee  and  drain  a  certain  district  de- 
fined in  the  act,  and  comprising  portions  of  St.  Clair 
and  Monroe  counties"  and  to  levy  a  tax,  ostensibly  for 
the  benefit  of  the  defined  territory,  against  the  owners 
thereof. 

Subsequently  the  circuit  court  of  Monroe  County  re- 
fused to  enjoin,  in  response  to  a  bill  filed  by  tho  prop- 
erty owners  in  the  district,  a  tax  imposed  by  these  men 
under  the  power  conferred  by  this  act. 

In  reversing  the  lower  court  the  supreme  court  held: 
Although  tlie  constitutional  ratio  between  benefits  he- 
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stowed  and  the  bnrdens  imposed  upon  the  territoT^ 
asseesed  might  have  been  observed,  tiie  legislature  had 
transcended  the  limitation  clause  of  the  constitntion  of 
1848  providing:  "That  the  corporate  authorities  of 
eonnties,  townships,  school  districts,  cities,  towns  and 
villages  may  be  vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes,  snch  taxes  to  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction 
of  the  body  imposing  the  sune  (article  9,  section  5). 
As  these  five  men,  elected  by  the  legislature  and  not 
by  the  inhabitants  of  the  territory  to  be  taxed,  were  not 
corporate  anthorities  of  a  county,  township,  sdtool  dis- 
trict, cdty,  town  or  village,  they  were  without  authority 
to  lay  this  tax  burden  upon  the  land  owners.  The  su- 
preme court  announces  its  reason  for  so  holding  as 
foDows : " 

"The  clause  in  question  was  not  in  the  former  consti- 
tntion, and  yet  the  light  of  the  legislature,  under  that 
constitution,  to  vest  in  munidpal  corporations  the  power 
of  taxation  for  local  or  corporate  purposes,  was  con- 
stantly exercised  and  never  denied  or  doubted.  It  is 
evident,  then,  this  clause  was  not  inserted  in  the  present 
constitation  as  a  necessary  grant  of  power,  or  to  remove 
a  donbt  as  to  its  existence.  It  is,  tberefoi^,  a  just  in- 
ference that  its  purpose  was  to  define  the  class  of  per- 
sons to  whom  the  right  of  taxation  might  be  granted  find 
the  purposes  for  which  it  might  be  exercised,  and  when 

IT— Hvwmrd  et  ti.  v.  Bt.  CJloii  &  "An  met  to  enible  park  eommis- 

Mognt  Levee  and  Drainage  Co.  et  aionera  or  park  authorities  to  make 

■I,  SI  m.  130  (reTsned).  local  improvement*  and  proride  for 

Tbe  Lineoln  Park  Board  of  Com-  pajmsnt  thereof."  1895  8eu.  Laws, 

urimwii  waa  eatablWied  bf  Aet  p.  286.    Tkia  act  held  eonitltQlionaL 

FMMd    I-eb.    8th,    1869     (Private  Wert  Ch.  Park  Oom.  v.  Sweet,  IflT- 

Imw  lg«9,  Vol  1,  page  368,  South  326;  Wert  Ch.  Park  Com.  v.  Farber, 

Paik  Ommtistionera,  Feb.  24,  1B69),  171-146;  Farr  v.  Wart  Ch.  P.  Oom., 

I>riiate   Lam    1869,    VoL    1,   page  167-3SS;  Comminga  i  Oo.  V.  P.,  813- 

151.    West  Park  Board,  Feb.   27,  443;    Van  Nada  v.  Qoedde  et  aL, 

IMB,  Private  Lam   1869,  Vol    1,  263  lU.  106. 
PV3«. 
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the  legislature  seeks  to  grant  it  to  any  other  than  cor- 
porate authorities,  or  for  corporate  purposes,  it  trans- 
gresses the  limit  of  its  power.  If  the  clause  in  question 
was  not  designed  as  a  limitation  of  power,  no  reason  can 
be  given  why  it  was  inserted  in  the  constitution  at  all." 

It  was  further  held  that  these  five  men  were  powerless 
to  assess  and  collect  the  tax  because  the  land  owners 
had  had  no  choice  in  their  selection.  Section  12,  article 
4  of  the  Constitution  of  1848,  forbade  the  legislature  to 
"appoint  or  elect"  men  to  oflBce. 

In  support  of  the  court's  position  it  is  further  said: 
"This  construction  of  the  constitution  is  decisive  against 
the  validity  of  the  tax  under  consideration,  for  it  cannot 
be,  and  is  not  claimed,  that  this  drainage  incorporation, 
or  the  persons  who  compose  it,  are  the  corporate  author- 
ities, in  any  sense,  of  the  district  over  which  the  act  in 
question  seeks  to  give  them  the  power  of  taxation.  As 
already  said,  the  persons  to  be  taxed  have  never  given 
their  assent  to  this  act,  and  have  had  no  voice  in  the 
selection  of  the* members  of  this  corporation.  As  the 
object  of  this  constitutional  clause  was  to  prevent  the 
legislature  from  granting  the  power  of  local  taxation  to 
persons  over  whom  the  population  to  be  taxed  could 
exercise  no  control,  it  is  evident  that,  by  the  phrase  'cor- 
porate authorities,'  must  be  understood  those  munic- 
ipal officers  who  are  either  directly  elected  by  such  pop- 
ulation, or  appointed  in  some  mode  to  which  they  have 
given  their  assent." 

PABE  ACTS 

In  anticipation  of  and  to  meet  the  position  taken  in  the 
Harward  case  by  the  supreme  court  under  the  Consti- 
tation  of  1848  the  legislature  in  several  acts  passed  in 
1869  for  the  purpose  of  establishing  public  parks  within 
a  prescribed  and  definite  territory  less  than  a  connty, 
township,  school  district,  city  town  or  village,  made  pro- 


itizecoy  Google 


Special  Assessments  281 

nsion  for  submitting  to  the  inhabitants  in  the  territory 
whether  a  park  should  be  organized.  These  acts  pro- 
vided for  the  appointment  of  five  men  to  be  the  corporate 
anthoiities  of  the  organization,  find  to  have  power  to 
levy  and  assess  taxes  and  parc^ase  land,  bnt  their  acts 
did  not  become  conclusive  and  binding  upon  the  inhabi- 
tants of  the  territory  untU  they  had  been  reported  and 
confirmed  by  the  circuit  court. 

To  meet  the  position  taken  by  the  supreme  court  that 
the  constitutional  principle  of  equality  (aec.  5,  art  9, 
Con.  1848)  applied,  to  the  spreading  of  special  assess- 
ments, as  well  as  general  taxation  "the  restrictive  pro- 
vision of  uniformity  in  all  municipal  taxation"  was 
omitted  from  the  Constitution  of  1870  and  for  it  was 
sabstitnted : 

"The  general  assembly  may  vest  the  corporate  author- 
ities of  cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessment,  or  by  special 
taxation  of  contiguous  property,  or  otherwise.'"* 

In  construing  this  clause  of  the  conatitution,  it  was 
held  that  a  special  assessment  for  improving  a  street 
might  be  Umited  to  contiguous  property,  though  other 
property  was  benefited."  It  was  also  held  that  a  special 
assessment,  for  opening  and  extending  a  street,  might 
be  spread  co-extensive  with  benefit  bestowed,  regardless 
of  the  qnestion  of  whether  it  was  contiguous  or  not.'* 

An  ordinance  directed  that  the  cost  of  paving  inter- 
secting streets  and  alleys  be  paid  by  general  taxation, 
the  cost  of  paving  the  portion  of  the  streets  occupied  by 
railways  be  paid  by  the  owners  of  such  railways  and 
that  the  balance  of  the  expense  be  paid  by  levying  a 
special  tax  upon  abutting  lots. 

On  behalf  of  the  property  owners,  it  was  contended 
that  this  method  of  assessment  was  unconstitutional. 

18— Art.  9,  See.  6.  SO— Onlld,  Jr..  v.  Chicago,  CS^  of, 

19— Lake  et  »L  t.  Decatui,  Ci^      82  lU.  472  (Ai.). 
of,91IU.S«6  (Af.). 
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The  court  in  answer  admit  that  it  would  have  been  under 
the  Constitution  of  1848,  but  that  a  change  of  rule  is 
authorized  under  the  Constitution  of  1870.** 

AN  ACT  TO  PBOVIDB  FOB  THE  CONSntUCTION  AHD  PBOTBCTIOI!r 

OF  DBAIN6,   DrrCHEB,  LEVEES  AND   OTHBB  WOBKS, 

APFBOVED,  A^tlL   24,  1871 

Under  this  act  a  levee  district  was  organized  and  a 
tax  was  imposed  upon  the  land  owners  in  the  district. 
A  bill  was  filed  to  enjoin  the  collection  of  the  tax.  It 
was  sought  to  defend  the  tax  levy  under  that  clause  of 
the  Constitution  of  1870  which  declares  "the  general 
assembly  may  pass  laws  permitting  the  owners  or  occu- 
pants of  lands  to  construct  drains  and  ditches  for  agri- 
cultural and  sanitary  purposes  across  the  lands  of 
others,"  article  4,  section  31.  It  was  held  that  this  or- 
ganization was  invalid  for  the  same  reason  that  the 
organization  in  iite  Harward  case  was  invalid.  It  was 
another  attempt  to  impose  a  special  assessment  upon  a 
locality  without  the  consent  of  the  tax  payers  to  be 
affected." 

The  holding  of  the  supreme  court,  in  Harvard  et  al. 
V.  St.  Clair  &  Monroe  Levee  and  Drainage  Co.,  51  HI. 
130,  Updike  v.  Wright,  81  IlL  49,  and  Blake  v.  People, 
use,  etc,  109  HL  504,  led  (Com.  Sny.  Island  Levee  Drain- 
age Die.  V.  Shaw,  252  IlL  142)  to  the  amendment  of 
section  31,  article  4,  Constitution  1870  (adopted  by  vote 
of  the  People  in  1870),  the  passage  in  1885  (Ses.  Laws, 
p.  60)  of  an  act  to  vest  the  corporate  authorities  of  cities 

21— Springfleld,  CSt;  of,  t.  Oieeu  Whether  the   property'    u    ueened 

et  «L,  ISO  ni.  2fl9  (B.  B.).  more  or  leu  than  It  will  be  bene- 

Sept.  2,  1872,  the  common  conneil  fited  or  more  than  ite  proportionate 

of  the  Citj  of  Chicago  adopted  by  tbaxe  of  the  whole  coet  of  the  iu- 

oidinanee  Art.  9  of  "An  aet  to  pro-  provement. 

Tide  for  the  incorporation  of  citiaa  22 — ^ITpdike  v.  Wri^t,  81  HI.  49 

and  vUlagea"    Lawe  1872,  p.  218.  (Af.). 

The    qtMtiM    for    a    jmy    U: 
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and  villages  with  power  to  construct  drains,  ditches,  etc, 
and  erecting  pumping  works,  and  in  1889  to  the  passage 
of  an  act  to  create  sanitary  dlBtricts,  and  to  remove 
obstmotlons  in  the  Des  Plaines  and  Illinois  rivers  (Ses. 
Laws,  p.  125). 

The  validity  of  the  first  act  was  called  ia  qnestion.  and 
sostained  under  section  31,  artide  4,  Constitution  of 
1870,  in  Hyde  Park,  "Village  of,  118  Dl.  446.  In  Gray  et  al. 
V.  Cicero,  Town  of,  177  HL  59,  it  was  held  that  the  Act 
of  1895  did  not  repeal  by  implication  article  9,  Act  of 
1872,  granting  power  to  cities  and  viUages  to  make  local 
improvements. 

In  Eich  et  al.  v.  Chicago,  City  of,  152  111.  18,  it  was  held 
that  the  Act  of  1889  did  not  repeal  the  Act  of  1885.  And 
in  Chicago,  City  of  v.  Cicero,  Town  of,  210  HL  290,  the 
constitutionality  of  section  26  of  the  Act  of  1889  was 
questioned  and  sustained. 

In  City  of  Chicago,  Appellee  v.  Green,  238  111.  258, 
it  was  held  that  the  Sanitary  Act  of  1889  was  not  in- 
tended to  deprive  municipalities,  within  its  area,  of 
power  to  constmet  sewers  by  special  assessment,  but 
only  to  provide  for  constructing  an  outlet  for  all  sewerrf 
tributary  to  the  outlet  sewer. 

In  Brookfield,  Appellant  v.  Papst  et  al.,  235  HL  355,  it 
was  held  that  the  Act  of  1899  (Ses.  Laws,  p.  96),  does  not 
apply  to  viUages. 

Section  31,  article  4,  of  the  Constitution  of.  1870,  as 
originally  adopted  was  as  follows : 

The  general  assembly  may  pass  laws  permitting  the 
owners  of  lands  to  construct  drains,  ditches  and  levees 
for  agricultural,  sanitary  or  mining  purposes,  across  the 
lands  of  others. 

The  amendment  adopted  in  1878  added;  Provide  for 
the  organization  of  drainage  districts  and  vest  the  cor- 
porate authorities  thereof,  with  power  to  construct  and 
maintain  levees,  drains  and  ditdies,  and  to  keep  in  repair 
all  drains,  ditches  and  levees,  heretofore  constructed 
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under  th«  laws  of  thie  state,  by  special  assessment  upon 
the  property  benefited  thereby. 

The  holdhig  of  the  supreme  court  in  the  Updike  case 
and  the  amendment  to  the  constitution  in  1878  led  to  the 
passage  by  the  legislature  In  1879  of  two  separate  drain- 
age acts,  known  respectively  as  "The  Levee  Act"  and 
the  "Farm  Act."  "  (See  Chapter  24  where  authorities 
under  Levee  Act  and  the  Farm  Drainage  Act  are  grouped 
for  esamination.) 

In  Spring  Creek  Drainage  District,  Appellee  v.  Elgin, 
Joliet  &  Eastern  Railway  Co.  et  al.,  249  111.  260,  it  was 
.  held,  under  the  amendment  of  1878  to  the  Constitution 
of  1870,  that  a  street  railway  company  was  liable  to 
special  assessment  by  a  drainage  district 

While  it  is  held  under  the  Constitution  of  1870  that 
the  power  to  make  local  improvements  by  special  aBseas- 
ment  and  special  taxation  does  not  rest  npon  the  con- 
stitutional provision  for  exercising  the  right  of  eminent 
domain,  but  is  a  branch  of  the  taxing  power,  the  element 
of  benefit  to  the  property  enters  into  the  question  of  its 
validity.    C.  &  A.  R.  Co.  v.  Joliet,  153-649. 

The  supreme  court  speaking  by  Mr.  Justice  Magruder 
says,  after  referring  to  the  Lamed  case:  "But  it  has 
been  held,  that  under  the  present  constitution,  special 
taxation  of  contiguous  property  and  special  assessments 
for  local  improvements  must  be  regarded  as  branches 
of  the  taxing  power.  They  are  regarded  as  species  of 
taxation,  not  as  impositions  for  the  purpose  of  revenue, 
but  as  charges  inseparably  incident  to  the  location  of 
the  property  assessed  with  respect  to  other  property. 
Special  taxes  for  local  improvements,  not  being  levied 

23 — Qaoen  et  si  v.  Horedock  and  8«c.  S3,  Act  of  1897,  hu  no  pomt 

Zt7  Londiog  Drahuige  Dia.,  131  111.  to  determiiM  the  title   to  Uuid  •■ 

44<9.  between   the   petitioning  nmnieipcl- 

See  Oobe  et  al.,  Appellees  t.  Chi-  itj  end  one  who  own«,  oi  elainu  to 

ugo,  City  of,  246  Hi.  686,  wliere  it  own,  the  land  npon  wbieh  k  atntt 

ia  held  that  the  conn^  eourt  under  ddewalk  ia  aonght  to  be  imposed. 
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for  reventie  to  sapport  the  government,  but  being  justi- 
fied only  on  the  ground  that  the  subject  of  the  tax  re- 
oeiyea  an  equivalent,  are  not  included  in  exemptions  from 
general  taxation,  although  they  partake  of  the  nature 
of  taxes."  Citing  the  White  Case,  94^-602.  Adams  v. 
Qnincy,  130  111.  566,  and  Bloomington  v.  Latham,  142 
I1L462. 

STOEWALK  ACT   OF  1875 

In  1875  the  legislature  passed  an  act  to  provide 
additional  means  for  the  construction  of  sidewalks  in 
cities  and  villages. 

In  this  act  there  was  a  provision  for  levying  the  whole 
or  any  part  of  the  cost  of  building  a  sidewalk  ' '  upon  each 
of  the  lots  or  parcels  of  land  touching  upon  the  line  of 
sach  sidewalk"  by  special  taxation. 

Jn  1878  the  City  Council  of  Bloomington  adopted  an 
ordinance  for  building  a  sidewalk,  the  whole  cost  of 
whii^  was  to  be  levied  upon  the  lots  abutting  in  pro- 
portion to  their  frontage.  It  was  contended  in  behalf  of 
the  owner  of  a  lot  abutting  upon  the  proposed  sidewalk : 
That  the  law  was  unconstitutional  and  that  the  property 
was  not  benefited  to  the  extent  of  the  cost. 

In  sustaining  this  statutory  enactment  the  court  aban- 
dons the  position  taken  in  tiie  Larned  case,  and  says: 
"It  is  quite  clear  that  the  levying  such  local  assessment 
(for  the  bnildiag  of  sewers  and  sidewalks)  is  not  taking 
private  property  for  public  use  under  the  right  of  emi- 
nent domain,  but  is  the  exercise  of  the  right  of  taxation, 
inherent  in  every  sovereign  state." 

In  further  support  of  this  statute  the  court  observes: 
**We  find  the  phrase  'special  taxation'  introduced  for 
the  first  time  in  the  Constitution  of  1870.  There  is  noth- 
ing there  defining  its  meaning.  If  we  may  resort  to 
former  legislation  of  the  state,  as  it  is  used  there  for  its 
meaning,  we  shall  find  it  to  embrace  the  precise  kind  of 
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tax  which  is  here  in  queation.  For  instance,  the  charter 
of  the  City  of  Alton  (Laws  1833,  p.  208,  sec.  6)  contains 
this  provision :  'It  shall  be  lawful  for  the  board  of 
tmstees  to  levy  and  collect  a  special  tax  on  the  owners 
of  lots  on  said  street  or  part  of  a  street,  according  to 
their  respective  fronts,  for  the  purpose  of  grading  and 
paving  the  sidewalks  in  said  street.' 

"The  provision  that  these  local  improvements  may  l^e 
made  by  special  taxation  of  contignoas  property,  but  for 
all  other  corporate  purposes  taxation  shall  be  uniform 
in.  respect  to  persons  and  property  within  the  jurisdic- 
tion of  the  body  imposing  the  tax,  excludes  all  idea  that 
for  the  making  of  such  local  improvements  every  person 
shall  pay  a  tax  in  proportion  to  the  value  of  his  prop- 
erty, and  that  general  requirement  found  in  section  one 
is  modified  by  section  nine,  that  the  corporate  author- 
ities of  cities,  towns  and  villages  may  be  vested  with 
power  to  make  local  improvements  by  special  taxation 
of  contignons  property,  or  otherwise,  and  does  not  apply 
in  such  case.  The  whole  constitution  mast  be  taken 
together. 

"Whether  or  not  the  spedal  tax  exceeds  the  actual 
benefit  to  the  lot  is  not  material.  It  may  be  supposed  to 
be  based  upon  a  presumed  equivalent.  The  city  conncil 
has  determined  the  frontage  to  be  the  proper  measure 
of  probable  benefit."" 

The  City  Council  of  Qalesburg  on  May  5,  1884,  passed 
an  ordinance  providing  for  the  construction  of  a  sewer, 
one  half  to  be  paid  by  general  taxation  and  the  other 
half  by  special  tax.  With  section  9,  article  9,  of  the  con- 
stitution before  it,  the  court  again  observes: 

"The  notion  seems  to  be  advanced  by  counsel  that 
special  taxation  implies  the  idea  of  special  benefit,  and 
that  there  can  be  no  special  taxation  of  property  unless, 

£4— White  T.  People  ex  reL,  H 
DL  004  (Af.). 
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and  according  as,  it  may  be  specially  benefited.  -There 
is  no  oonntenance  for  thie.  The  power  of  special  taxa- 
tion is  given  unqualifiedly  with  no  restriction  as  to  bene- 
fiting contignoufl  property.'"' 

The  City  of  Springfield  Imposed  by  ordinance  the  cost 
of  a  street  improTement  upon  abutting  property.  This 
imposition  was  sustained  as  not  in  violation  of  the  Con- 
stitation  of  1870."  Again  the  same  city  in  1885  by  or- 
dinance directed  that  the  cost  of  improving  certain  alleys 
and  street  interaections  should  be  paid  by  general  tax- 
ation and  by  special  tax  upon  the  lots  abutting  upon  the 
street  according  to  front  foot.  It  was  contended  that 
this  metiiod  of  providing  for  the  cost  of  a  street  improve- 
ment was  nnconstitutional,  but  the  court  declares  that 
former  decisions  have  settled  the  doctrine  adversely  to 
the  contention  of  counsel.*^ 

LOCAL  ASSESSMENTS 

To  meet  the  constitutional  objection  that  had  been 
fonnd  to  the  machinery  contained  in  special  charters  for 
originating  and  completing  local  improvements,  article 
9,  was  inserted  in  "an  act  to  provide  for  the  incorpora- 
tion of  cities  and  villages"  (Chap.  24,  p.  232,  E.  S.  1874). 

Under  this  new  enactment,  the  dty  council  could  orig- 
inate a  local  improvement,  but  for  the  final  adjudication 
of  all  property  rights,  between  the  land  owner  and  the 
public  represented  in  the  mnnicipality,  the  county  court 
was  substituted. 

In  1897  the  le^slature  passed  "an  act  concerning 
local  improvements"  (Sess.  Laws  1897,  p.  101),  model- 
ing the  machinery  for  originating  and  completing  local 
improvements  more  nearly  like  what  was  provided  in 

£5— OalMbiiTg,  atj  of  T.  SmtIm  27— WUbnr  et  al  t.  Springfleld, 

•t  sL,  Ul  m  217  (B.  B.).  Citj  of,  123  DL  305  (Af.). 

M— Ebm    at    «L    t.    Bprlagfleld, 
Cttj^a,  113I1L  89  (Af.). 
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chapters  6,  7,  8  and  9  of  the  Act  of  1863.  (Amended 
Charter  of  the  City  of  Chicago,  pp.  82-108.) 

Under  the  enactment  of  1897  the  authority  to  originate 
a  local  improvement  was  vested  in  certain  munidpal 
officers  (mayor,  commissioner  of  public  works,  superin- 
tendent of  streets,  president  of  town  or  village,  dty  engi- 
neer, etc.)  "who  are  called  ''board  of  local  improve- 
ments," with  the  right  to  adjudieale  between  property 
owner  and  the  public  still  left  in  the  county  court;  and 
only  the  perfunctory  duty,  of  passing  an  ordinance,  con- 
ceived and  drafted  by  the  local  board,  left  to  the  city 
council. 

In  1900  an  unsuccessful  attack  was  made  upon  this 
act  on  the  ground  that  it  violated  section  9,  article  9,  of 
the  constitution  by  attempting  to  "vest  power  in  the 
board  of  local  improvements  to  make  such  improvements 
by  special  assessment,  etc.,"  while  under  the  constitu- 
tion only  the  "corporate  authorities"  could  be  vested 
with  such  power. 

In  sustaining  the  enactment  the  court  held:  "The  act 
is  not  unconstitutional  simply  because  it  provides  for  the 
creation  of  such  a  board  and  commits  to  it  certain  pre- 
liminary work,  mainly  in  the  liue  of  ascertaining  the 
facts  necessary  for  the  council  to  know  before  determin- 
ing whether  or  not  to  provide  for  the  making  of  the 
improvement  and  the  levying  of  the  assessment  or 
special  tax.  An  ordinance,  duly  adopted,  lies  at  the 
foundation  of  the  proceeding,  and  the  board  is  not  vested 
with  any  power  to  adopt  an  ordinance."  '* 

After  a  confirmation  judgment  was  entered  by  default 
the  property  owner  appeared  and  made  a  motion  to 
vacate  the  judgment  upon  the  ground,  among  others, 
that  the  legislature  had  no  power  to  provide  for  the 

es — QivinB  et  at  V.  Chicago,  City 
of,  180  m.  348  (At). 
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appointment  of  a  superintendent  to  opportion  costs  be- 
tween the  cit;^  and  the  property  specially  benefited. 

In  sustaining  the  constitationality  of  the  act,  the  sn- 
preme  coart  observes : 

"The  method  of  spreading  and  collecting  special 
assessments  for  making  local  improvements  provided 
for  in  the  Local  Improvement  Act  of  1897  is  substan- 
tially the  method  which  for  many  years  haa  been  find 
is  still  in  force  in  this  state,  and  many  miles  of  local 
improvements,  involving  the  expenditure  of  many  thou- 
sands of  dollars,  have  been  constructed  ind  paid  for 
nnder  the  Act  of  1897  and  previous  acts  if  the  legis- 
lature, and  the  method  provided  in  said  statutes  has 
been  followed  so  long  and  recognized  in  so  many  ways 
as  valid  by  the  courts  of  this  state,  that  the  Act  of  1897 
should  not  be  now  held  unconstitutional  unless  such 
result  necessarily  follows  from  a  correct  interpretation 
of  the  constitution.  The  right  to  spread  a  special  assess- 
ment through  a  commissioiier  not  a  member  of  the  city 
conneil  or  board  of  trustees  and  the  power  of  the  county 
court  to  act  in  special  assessment  proceedings  are  fully 
recognized  in  Lake  v.  Decatur,  City  of,  91  Bl.  596,  and 
it  has  gener^ly  been  held  that  any  statutory  notice  to 
the  property  owner  which  will  enable  him  to  appear 
before  some  duly  constituted  tribunal,  where  he  may  be 
heard  with  reference  to  the  fairness  and  the  validity  of 
the  assessment  before  it  becomes  a  fixed  and  established 
charge  upon  his  property,  is  a  sufficient  notice."  '* 

S9 — CitiMiu'  StTings  Bulk  and  et  ti,  v.  Gcaio,  Town  of,  129  DL 

Tint  Cb.  et  «L  T.  Okkago,  (Xtj  at,  226. 
21S  m.  174  <Af.).  Tot  the  effect  tbat  the  Act  of 

SMtion  S4  (Art.  0,  Aet  of  1872,  1901,    ftmending   thirtj-siz   wotious 

&.   8.   1874,   p.   240)   provided  that  of  the  Act  of  1897  bad  upon  prior 

(itin  DTganiMd  under  Bpeeial  ehar-  mbdificatione    of    the    original    eeo- 

ten    might    hj    ordinance    adopt  tions,  see  Melroae  Park,  Village  of, 

Artide  B.    For  the  relatitnuhip  be-  v.  Dmmebeeke  et  tL,  210  HL  4SZ 

tween   this  article,  after  iU  adop-  (B.  B.). 
tiOB,  and  ehartar  pomra,  aee  Shreye 

ap^i» 
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In  1872  (art.  9,  chap.  24,  E.  S.  1874)  the  legislature 
provided  the  machinery  for  condncting  through  the 
courts  proceedings  to  establish  local  improvements. 
The  power  was  conferred  upon  cities  in  the  very  words 
of  the  constitution. 

In  construing  this  section,  it  is  held  (sec.  116,  art.  9, 
page  232)  that,  in  making  an  improvement,  special 
assesement  and  special  taxation  cannot  be  combined 
(  )  but  special  assessment  and  general  taxation  may 
be  combined  and  so  can  special  taxation  be  combined 
with  general  taxation  (        ). 

The  theory  of  this  statute  was  to  allow  the  city  to  take 
the  initiative  and  ^ve  the  citizen  a  right  to  challenge 
and  have  reviewed  in  the  county  court  what  the  city  had 
done.  ITnder  this  statute,  before  a  judgment  of  con- 
firmation could  be  rendered  upon  the  act  of  the  wty, 
an  opportunity  was  given  the  land  owner  to  have  every 
step  in  the  proceeding  as  searchingly  and  thoroughly 
examined  by  the  conrt  as  can  be  done  in  the  case  of  a 
declaration  or  bill  in  diancery  on  demurrer. 

The  first  step  under  the  Act  of  1872  was:  The  city 
council  passed  an  ordinance  stating  the  nature,  char- 
acter, locality,  and  description  of  the  improvement." 
If  the  improvement  required  the  taking  or  damaging  of 
private  property,  a  petition  was  first  filed  in  a  court  of 
record,  containing  a  copy  of  the  ordinance,  and  giving 
a  description  of  the  land  to  be  taken  or  damaged.  The 
parties  interested  were  then  summoned,  as  required  by 
the  chancery  practice.  A  jury  was  empaneled,  to  whom 
were  submitted  the  questions  of  fact  that  arose  upon  the 
petition,  and  on  a  return  of  the  verdict,  judgment  was 
rendered  thereon  with  a  right  of  review. 

No.  (22)    («6). 
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If,  nnder  the  ordinance,  no  land  were  taken  or  dam- 
aged the  eity  council  appointed  three  men  to  estimate 
the  probable  cost,  including  labor  and  material,  of  the 
improTement.  On  the  report  of  the  committee,  if  ap- 
proved, the  city  council  directed  ita  oflScers  to  file  a 
petition  in  the  county  court,  asking  that  the  cost  of  the 
improvement  might  be  assessed  upon  the  lands  bene- 
fited. The  oonnty  court  thereupon  appointed  three  men 
to  eatimate  what  proportion  of  the  total  coat  of  such 
improvement  would  be  of  benefit  to  the  public,  and  what 
proportion  would  be  of  benefit  to  the  property  to  be 
benefited,  and  apportion  the  same  between  the  city  or 
village  and  the  property  to  be  benefited,  so  that  each 
should  bear  its  equitable  proportion.  This  committee 
prepared  an  assessment  roU  giving  the  amount  of  bene- 
fit charged  to  each  piece  of  land  and  the  name  of  the 
person  paying  the  taxes  upon  the  land  the  last  preceding 
year,  and  filing  it  in  the  oflRce  of  the  clerk  of  the  county 
court.  The  committee  were  required  to  file  an  affidavit 
of  compliance  with  the  statute,  and  give  written  notice 
to  the  persons  named  in  the  assessment  roll  of  the  time 
when  a  hearing  would  be  had  upon  the  report  before  the 
county  court.  The  statute  provided  that  any  party  in- 
terested might  appear  in  response  to  the  notice  and  file 
objections.  The  statute  did  not  provide  any  set  form 
of  objections,  but  in  practice  they  were  analogous  to 
special  pleas  interposed  to  a  declaration  in  law,  as  any 
fact  not  denied  or  contested  in  the  record,  was  presumed 
to  be  admitted.  In  the  absence  of  a  rale  of  court  requir- 
ing them  to  be  specific,  objections  in  general  terms  were 
suffident"  In  practice,  law  questions  were  first  raised 
and  considered  and  later,  questions  of  fact.  The  former 
raised  questions  with  reference — to  jurisdiction  of  the 

31— Bftvidaon  et  bL  t.  Cliieago,  Mead  «t  aL  v.  Chicago,  <Sty  of,  186 
atj  of,  178  ni.  582;  CIom  et  al.  t.  m.  H  (Af.);  Chieago,  (Ht;  of  t. 
Cbiemgo,  City  of,  217  m.  216  (Af.) ;      Singer  et  a).,  202  111.  75  (B.  B.). 
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subject-matter  and  jurisdiction  of  the  parties.'^  Under 
the  statute  of  1897  (section  48)  the  provision  is:  "The 
court  shall  first  determine  all  questions  relating  to  the 
sufficiency  of  the  proceedings,  the  distribution  of  the 
cost  of  the  improvement  between  the  public  and  the 
property,  and  of  the  benefits  between  the  different  par- 
cels of  property  assessed,  together  with  all  other  qnes- 
tions  arising  in  such  proceeding  with  the  exception" 
that  the  property  of  the  objector  ivill  not  be  benefited 
to  the  amount  assessed  against  it,  and  that  said  prop- 
erty is  assessed  more  than  its  proportionate  share  of  the 
cost  of  sttck  improvement. 

In  support  of  the  rule  of  informality  of  objections  in 
special  assessment  proceedings,  reference  may  be  had 
to  Gage  et  al.  v.  Chicago,  City  of,  216  111.  107,  where  an 
objection,  among  others,  was  made  that  there  was  an- 
other proceeding  pending  for  the  same  improvement. 
To  meet  this  objection,  the  city  dismissed  the  prior  pro- 
ceeding and  produced  a  copy  of  the  record  of  the  conrt 
showing  its  discontinuance.  To  this  the  reply  of  the 
property  owner  was:  under  common  law  pleading  "_a 
plea  of  another  suit  pending,  if  proven,  abates  the  sec- 
ond action."  The  supreme  court  in  sustaining  the  lower 
court  in  overruling  the  objection,  held,  it  was  the  in- 
tention of  the  legislature  to  provide  '*a  complete  code 
governing  a  proceeding  for  making  'a  local  improvement 
by  special  assessment  on  the  property  benefited,  and  the 
mles  of  common  law  pleading  are  applicable  only  in  the 
event  and  to  the  extent  there  is  an  omission  in  the  stat- 
ute of  some  regulation  or  manner  of  proceeding." 
Further  the  court  intimated  that  the  property  owner,  by 
filing  other  general  objections,  had  lost  the  right  to  have 
this  rule  enforced,  even  if  otherwise  entitled  thereto. 

Only  objections  made  in  the  trial  court  can  be  con- 

32 — Cody  y.  <Sc6ro,  Town  of,  203 
lU.  322  (Af.). 
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udered  on  review."  To  secure  a  review  of  mlings  of 
the  lower  conrt  on  matters  ontside  the  record  proper, 
the  evidence  must  be  preserved  by  a  bill  of  exceptions.'* 
It  will  be  error  not  to  allow  objections  to  the  merits  to 
be  filed  after  legal  objections  have  been  overruled."  Per- 
mitting additional  objections  to  be  filed  or  permitting 
amendments  to  those  filed  is  within  the  sound  discretion 
of  the  trial  court.  The  exercise  of  this  discretion,  unless 
abused,  will  not  be  disturbed  on  review.*" 

Jurisdiction  of  the  parties  was  obtained  by  giving  the 
Dotices  that  were  required  by  the  statute,  and  especially, 
the  notices  of  the  filing  of  the  assessment  roll.  If  it 
were  claimed  by  the  land  owner  that  there  had  been 
any  defect  or  omission  with  reference  to  the  drafting 
of  the  notices,  and  the  serving  of  the  same,  by  entering 
a  special  appearance,  the  validity  and  regularity  of  the 
notice  could  be  determined  by  the  court  in  limine.  Under 
a  general  appearance,  only  questions  of  the  jurisdiction 
of  the  subject-matter  could  be  considered.  If  the  stat- 
utory notices  have  been  given,  so  that  the  land  owner 
is  bound  to  appear  in  court,  then  the  ordinance  as  the 
fonndation  of  the  whole  proceeding  is  next  subject  to 
attack." 


The  first  essential  of  the  ordinance  was  to  be  within 
the  legislative  grant  of  power.  Under  the  constitution 
cities  and  villages  were  vested  with  power  to  make  local 
improvements,  and  in  the  first  instance   (see  subject: 

33 — Him«rbei7  v.  H7de  Park,  Vil-  30 — Peru  y.   Barteb  et  al.,  Sli  ' 

bge  of,  130  ID.  ISO;  Dicker  v-  ^1*7  ^-  ^1!^- 

CUa«o,  104  in.  Sr  (Af.).  37— Honetbiirj     t.     Erde     Fuk, 

34— Kaher  et  tl  ».  Chicago,  (Sty  Village  of,  130  m.  158  (134  No.) ; 

of,  213  H).  26S  (Af.) ;  CloM  et  aL  Dickej'  v.  CStf  of  Ohieago,  104  lU. 

T.    CUcago,   aty  of,   217  m   210  37  (Af.)- 
(Af.). 

3S— Donu  «t  al.  ▼.  Uurpbraboio, 
as  m.  814  (B.  B.). 
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"Tribunals"  whose  finding  of  fact  is  co-ertensive  with 
the  finding  of  fact  by  a  common  law  jury),  the  munic- 
ipality detennined  upon  the  necessity  and  expediency 
of  a  local  improvement.  But  "What  is  a  local  improve- 
ment as  contradistinguished  from  a  public  improve- 
mentt"  is  the  question  first  decided  by  the  city  coundl. 
Neither  the  legislature  nor  the  courts  have  defined  in 
specific  terms  what  is,  and  what  is  not,  a  local  improve- 
ment.'® 

The  City  of  Chicago  passed  an  ordinance  providing 
for  the  levying  upon  specific  property  the  cost  of 
sprinkling  the  streets.  The  supreme  court,  on  review- 
ing, held  that  this  could  not  be  done  within  the  limited 
power  of  the  city  council,  because  sprinkling  the  streets 
would  not  enhance  the  value  of  the  property  in  any 
defined  and  definite  areas,  but  would  be,  rather,  a  bene- 
fit in  which  all  citizens  or  the  pnblic  at  large  would 
share."  Again  it  was  held  that  an  ordinance  that  at- 
tempted to  spread  the  cost  of  a  water  works  system  upon 
a  limited  number  of  property  owners,  ratiier  than  upon 
the  public  at  large,  was  outside  the  limited  power  of 
the  city  council.*' 

From  adjudged  cases,  the  principle  can  be  affirmed 
that  an  improvement  or  benefit  which  will  be  diffused 
more  or  less  thronghout  the  entire  limits  of  the  munic- 
ipality, is  not  local,  and  cannot  be  paid  for  by  special 


On  direct  attack,  it  was  sufficient  to  awaken  the  action 
of  the  court  upon  the  validity  of  the  ordinance  to  char- 
acterize it,  first,  defective — or  lacking  some  specific 
averments  required  by  the  statute — as  nature,  character, 
location,  etc. — of  the  improvement.*' 

38— Bloomington,  City  of  v.  Ohi-  40— Motkoh   Park,   Tillage   of   ▼. 

cago  ft  Alton  B.  B.  Co.,  134  111.  151  WiawaU  et  a1.,  15S  HI.  262  (Af.)) 

(Af.) ;   Chicago,  City  of  t.  Law  st  Blue  Island,  Village  of  t.  Eamea  et 

aL,  IM  111.  569  (Af.).  al.,  135  111.  398  (At.). 

89— Chicago,  City  of  v.  Blair,  14»  41— Btwling,  City  of  t.  Gait  et 

m.  310  (Af.).  al.,  117  m  11  (Af.);  Hyde  Park, 
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An  ordinance  must  specify  the  nature,  character,  lo- 
eality  and  description,  etc. 

An  ordinance  specifying  the  termini  of  a  street  im- 
provement; the  quality,  size,  finish  and  manner  of  set- 
ting a  curb,  material  to  be  used ;  mode  of  preparing  bed 
for  pavement  and  its  constraction,  the  depth  of  the  pav- 
ing, manner  of  finishing,  but  did  not  state  where  curb 
should  be  set  nor  the  width  of  the  pavement,  was  held 
insufficient  to  sustain  an  assessment,  and  the  county 
conrt's  judgment  overruling  gbjection  thereto  was  re- 
versed hut  not  remanded.*' 

In  McChesney  v.  Chicago,  City  of,  171  lU.  253 
(K.  B.),**  the  objection  to  confirming  the  assessment  roll 
was :  That  the  ordinance  did  not  specify  the  nature, 
character,  locality  and  description  of  the  proposed  im- 
provement— the  laying  of  a  cement  sidewalk  on  Rhodes 
Avenue.  In  considering  the  ordinance,  the  court  held 
the  defect  to  be :  There  were  no  facts  stated  from  which 
it  could  be  determined  whether  the  sidewalk  was  to  be 
bnilt  next  to  the  curb  line  or  next  to  the  property  line, 
nor  was  the  grade  at  which  it  was  to  be  built  stated. 
"All  these  facts  are  material  in  order  that  the  com- 
mittee appointed  to  .estimate  the  cost  may  do  so  intelli- 
gently and  with  substantial  accuracy." 

A  leading  case  is  City  of  Sterling  v.  GFalt,  117  111.  11. 
The  ordinance  referred  the  land  owner  to  the  office  of 
the  city  clerk,  where  maps  and  plans  descriptive  of  the 
improvement  could  be  seen.  It  was  held,  that  this  in- 
formation must  be  in  the  ordinance.    To  meet  the  hold- 

TiOace  of  y.  Cbrton  et  ftL,  132  HL  et  aL  *.  LtUhlleia,  <Ht7  of,  145  HI. 

100  (Af.) ;  OtJa  t.  Chkttgo,  dtj  of,  313     (B.) ;     Pattwwn    «t    al.    t. 

161  IlL  199   (R.  B.);  Lundberg  t.  Uaeomb,  Citr  ot,  179  HL  1S3  (B. 

Chicago,  atj   of,   183   III.   S72    (B.  S.) ;  Eolden  et  al.  v.  Chic&go,  at? 

B.) :  n«vidBOn  et  aL  T.  Chicago,  Qty  of,  172  HI.  263  (B.  B.). 

of,  178  HL  582  (B.  B.):  Oage  v.  42— Gage  t.  Chiugo,  CSt;  of,  143 

Chicago,  dtj  of,  143  in.  157  (B.);  111.  167   (B.). 

Waatuagton    Ice    Co.    t.    Chicago,  43 — USeCheano;  v.   Chicago,   Citj 

Ctt7  of,  147  m.  327  (B.  B.)i  Davis  of,  171  lU.  253  (B.). 
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ing  in  the  Sterling  case,  the  legislature  in  1887  amended 
section  19  of  article  9,  providing  that  the  ordinance 
might  refer  to  maps  and  plane  "in  the  ofBce  of  the  proper 
clerk."  Thereafter  the  City  of  Alton  passed  an  ordi- 
nance in  which  reference  for  description  was  made  to 
maps,  plans,  etc.,  in  the  office  of  the  city  engineer.  It 
was  held  in  City  of  Alton  v.  Middleton's  Heirs,  158  111. 
442,  that  this  was  not  a  compliance  with  the  statute,  and 
the  ordinance  was  fatally  defective,  as  was  the  ordinance 
in  the  Sterling  case. 

Second,  defective  for  lack  of  proper  descriptive  words 
about  material  to  be  used,  or  its  nature  or  character, 
etc" 

Where  no  provision  is  made  for  height  of  a  curb  re- 
quired to  be  constructed  on  each  side  of  a  roadway.** 

Defective  where  void  part  can  be  separated  from 
vaUd." 

Third,  unreasonable — such  an  improvement  as  men  of 
ordinary  intelligence  would  pronounce  unnecessary  or 
too  expensive  in  view  of  the  present  local  conditions.*^ 

Fourth,  uncertain — data  as  to  material,  dimensions, 
and  distances  not  sufficient  to  support  bids  of  contrac- 
tors." 


44 — KoMter  et  at.  v.  Chicago, 
at;  of,  187  lU.  21  (B.  B.);  L*uk 
et  aL  T.  Chieago,  Oitjr  of,  176  UL 
207  (B.  B.) ;  FoM  et  al.  t.  Chicago, 
atj  of,  1S4  ni.  436  (B.  B.) ;  MoU 
et  al.  T.  Chicago,  Citj  of,  194  HL 
28  (a  B.) ;  Kelly  et  »].  t.  Chicago, 
Catj  of,  193  ni.  324  (B.  B.) ;  Chi- 
cago, Cit7  of  T.  Enlbert  et  al.,  SOS 
UL  846  (B.  B.)[  Wetmoie  t,  Chi- 
cago, City  of,  206  lU.  367  (E.  R); 
Boyd  et  al.  t.  Chicago,  Cit;  of,  187 
111.  115  (B.  B.). 

45— Holden  et  al.  v.  Chicago, 
City  of,  17a  IlL  263  (B.  B.);  Ja- 
cobs et  aL  T.  Chicago,  City  of,  178 
m.  56B  (B.  B.). 


46 — Chicago,  City  of  v.  Hulbert 
et  aL,  205  m  346  (B.  B.). 

If  worde  at  deseriptioa  have  a 
recognized  meaning  anioiig  engin««n 
and  eontraeton,  this  may  be  shown 
orally  on  the  bearing. 

Chicago,  City  of  t.  Bbennan  et  aL, 
1&2  m.  576  (AlDnned);  Kneeter  et 
al.  T.  Chicago,  City  of,  187  UL  81 
(B.  B.) ;  Chicago,  City  of  t.  Holden 
et  aL,  184  HI.  213  (B.  E.). 

47 — Chicago,  City  of  t.  Brofm,  et 
al.,  205  m  S68  (Af.);  Hawes  y. 
Chicago,  City  of,  158  CL  S53  (B. 
B.). 

48 — HnlingB  et  al  v.  Cbicago,  Ci^ 
of,  182  Dl.  625   (B.  B.);  DeWitt, 


itizecoy  Google 


Special  Assessmbkts 


297 


Fifth,  invalid — ^because  power  by  the  ordinance  was 
oonferred  upon  the  engineer  to  determine  the  location 
of  inlet  and  catch-basin  covers." 

Sixth,  void — lack  of  power  or  jnrisdiction  of  the  mu- 
nicipality to  construct  the  improvement."* 

Lack  of  a  petition,  signed  by  the  owners  of  a  majority 
of  the  frontage,  addressed  to  the  improvement  board. °^ 

Seventh,  variance  between  ordinance  and  resolution. "^ 

Eighth,  ordinance  void — ^nullity. "* 

la  an  application  by  the  City  of  Chicago  to  confirm  a 
special  assessment  to  defray  the  cost  of  grading  and 
paving  Woodlawn  Avenue,  and  make  other  improve- 
ments, the  ordinance  under  which  the  improvement  is 
sooght  to  be  made,  after  specifying  the  manner  in  which 
the  combined  curb  and  gutter  and  the  concrete  base  for 
the  pavement  shall  be  constructed,  provides  that  upon 
this  concrete  base  shall  be  laid  "the  bitulithic  wearing 
surface**  made  under  patents  and  processes  owned  by 
the  Warren  Bros.  Co.,  and  commercially  known  ajid 


ComOj  of  Y.  CUntOD,  City  of,  104 
DL  521  (B.) ;  Wuhbunt  v.  Chieago, 
Citj  of,  802  111.  210  (B.  B.). 

49 — Bndiord  et  al.  v.  PoDtiae, 
Cit7  of,  165  ni.  612  (B  B.). 

50 — Chieago,  C^t;  of  v.  Blair,  149 
IlL  310  (Af.);  Kerfoot  et  al  v. 
Chicago,  at7  of,  195  IlL  229  (B. 
B.)  ;  NelaOD  et  al.  t.  Chieago,  City 
of.  196  VL  390  (B.) ;  Crattj  et  al. 
T.  CUeago,  City  of,  217  lU.  403 
(B.);  Waukegan,  City  of.  Appellee 
T.  Lfon  et  aL,  253  III.  452  (B.). 

51 — Bloomiugton,  Ci^  of  t. 
BMTea  et  aL,  177  IlL  161  (Af.); 
Merritt  et  aL  t.  Kewanee,  City  of, 
175  m.  537   (B  B.). 

52 — Chicago  Terminal  TranBfer 
B.  B.  T.  Chicagg,  Citj  of,  1S4  BL 
154  (B.  B);  Feorla,  Cit?  of  t. 
OU  et  aL,  209  BL  52  (Af.) ;  Smiai 
ff>.  City  of,  214  DL 


155  (B  B.);  Oardner  t.  Oiioago, 
City  of,  224  m.  254  (B.  B.)  j  Qage 
V.  Chicago,  (Htj  of,  227  HL  137  (B. 
B):  EjlgaHen  et  aL  t.  Chicago, 
City  of,  206  m.  657  (B.  B.). 

53— Bloomlngton,  City  of  v.  Chi- 
cago ft  Alton  B.  B  Co.,  134  HL 
451  (Af.);  East  SL  Ixiuia,  dtr  of 
V.  Albrecht  et  al.,  150  in.  E06  (Af.) ; 
Carljle,  City  of  r.  Clinton,  County 
of,  140  m.  512  (Af.) ;  Chieago,  Ci^ 
of  v.  Newberay  Library,  224  m  330 
(Af .) ;  MadlMin,  Vill^  of.  Appel- 
lee T.  Alton  Qtanite  k  St.  Louia 
Traction  Co.,  235  HL  346  (B  B) ; 
Uoline,  City  of,  Appellee  t.  C,  B.  A 
Q.  B.  Co.,  262  DL  62  (B.  B) ;  Lin- 
coln T.  Harts  et  aL,  AppeQante,  BS6 
111.  253  (B);  WaaUagton  lea  Oo. 
T.  Chieago,  CAty  of,  147  W.  S27  (B. 
B.). 
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designated  as  Warren's  "bitulithic  pavement,"  com- 
posed of  carefully  selected,  sound,  bard,  crushed  stone 
mixed  with  bitumen,  and  laid  as  hereinafter  specified. 
The  validity  of  this  ordinance  was  attacked  on  the 
ground  that  by  providing  for  the  use  of  the  patent  wear- 
ing surface  it  prevents  or  restricts  competition  in 
bidding  for  the  construction  of  the  improv^nent. 

The  court,  after  referring  to  sections  74  and  76  of  the 
Improvement  Act  which  require  that  there  shall  be  a 
public  letting  of  all  contracts  for  street  improvements 
that  exceed  $500,  and  reviewing  the  authorities,  held: 
That  the  ordinance  was  void  beoanse  it  tended  to  pre- 
vent or  restrict  competition  among  persona  who  might 
desire  to  become  bidders  for  the  work.'* 

An  ordinance  which  provided  for  the  tearing  up  of  a 
comparatively  new  street  improvement  and  the  building 
of  a  more  expensive  one  was  held  to  furnish  an  example 
of  an  ordinance  that  was  unreasonable  and  oppressive 
upon  the  tax  payers,  and  on  direct  attack  could  be  char- 
acterized aa  void."  Ordinances  in  which  the  data  with 
reference  to  the  improvements  are  so  indefinite  and  in- 
accurate as  to  description  and  termmi  of  the  improve- 
ment and  material  to  be  used,  exact  dimensions,  etc., 
rendering  it  impossible  for  the  contractor  to  know  just 
what  he  was  bidding  upon,  and  would  be  required  to 
build,  furnish  an  instance  of  such  an  indefinite  descrip- 
tion that  will  render  the  ordinance  void  on  a  direct 
attack. 

S4— Slegel  et  tl.  v.  Chiugo,  Cilj  othenriN."     Sec.  1,  Act  of  1SS7, 

of,  2E3  lU.  428  (a) ;  Boasrille,  Til-  omits  "or  both."    Cfaicago,  Ci^  of , 

Uge  of,  App«Uee  t.  Smith   et  al.,  et  al  t.  Brede,  218  HI.  528  (Al.). 

850  III.  302  (B.  B.).  In  eitiea  and  Tillage*  that  ban 

55 — Chicago,  Citj'  of  t.  Brown  et  adopted  the  commiMiou  form  of  gOT- 

aL,  805  111.  566  (Af.).  enuaent  the  improTemeot  board  ia 

Langaage    of    Statute    of    1872:  no  longer   a  part  of   the   statutory 

Powei  to  make  local  improvements  moehiner;     for     constructing     local 

hy  special  asaesament  or  by  special  improTements.      ChriKmsn,   (^tj    of, 

taattion,    or    both,    of    contiguous  Appellee  t.  Cosiek,  290  IIL  S97  (B. 

property,    or    general   taxation,    or  B.). 
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If  the  county  court  on  the  hearing  of  the  objections 
sustained  the  action  or  proceeding  instituted  by  the  mu- 
nicipality, there  would  remain  for  the  property  owner 
questioiiB  of  fact  which  the  statute  provided  must,  unless 
waived,  be  submitted  to  a  jury.  The  first  question  of 
fact  npon  the  assessment,  if  it  is  not  open  to  any  legal 
objection,  is,  "Has  the  property  of  the  land  owner  been 
assessed  more  or  less  than  it  will  be  benefited  by  the 
contemplated  improvements  and,  second,  *'Uas  any 
land  owner  been  assessed  more  or  less  than  his  propor- 
tionate share  of  the  total  cost  of  tiie  improvement T"  If 
the  ordinance  provided  that  the  total  cost  of  the  im- 
provement should  be  paid  by  a  special  assessment,  there 
are  no  other  questions  of  fact  with  reference  thereto.  If 
the  ordinance  has  provided  that  the  improvement  shall 
be  paid  for  by  a  special  assessment  and  general  taxation, 
there  is  the  added  question,  "What  proportion  of  the 
«ntire  expense  of  the  improvement  shall  be  borne  by  the 
pnblic?"  On  this  latter  question  it  is  held  that  the 
decision  of  the  city  council,  through  its  authorized 
agency,  is  conclusive  and  cannot  be  re-submitted  to  a 
jury  on  the  hearing  of  the  objection.  The  hearing 
before  the  jury  is  conducted  as  an  ordinary  action  at 
law.  The  county  court  passes  upon  the  competency  of 
the  evidence  submitted  on  either  side  to  whose  rulings 
exceptions  may  be  saved  as  at  law.  The  jury,  after 
hearing  all  the  evidence  offered  upon  either  side,  and 
viewing  the  premises,  if  bo  ordered  by  the  court,  return 
their  verdict  either  confirming  the  assessment  roll  made, 
or  making  such  changes  as  the  evidence  warrants  in  their 
judgment  If  a  judgment  is  pronounced  on  the  verdict, 
there  is  right  of  review  under  the  statute  of  1837. 

JJJCAL  IMPBOVEMENT  ACT  OP  1897 

In  1897  the  legislature  revised  the  Local  Improvement 
Act  of  1872,  and  re-enacted  an  entirely  new  statute.    The 
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principal  change,  prior  to  the  action  of  the  county  oonrt 
upon  the  aSBessment  roll,  was  the  provision  for  an  im- 
provement board,  the  members  of  which  depend  npon 
the  size  or  population  of  the  municipality  in  which  they 
act.  tinder  the  statute,  this  improvement  board  has  the 
power  of  initiating  all  the  improvements  that  are  to  be 
paid  for  by  a  special  assessment.  It  acts  as  advisory 
of  the  city  counclL  It  has  the  power  to  recommend  im- 
provements upon  its  own  initiative,  or  upon  the  petition 
or  solicitation  of  property  owners  in  the  locality  to  be 
improved.  The  statute  provides  that  it  shall  keep  a 
record  in  which  its  acts  shall  be  recorded.  In  some  re- 
spects its  function  is  analogous  to  that  of  a  master  in 
chancery  to  the  chancellor.  The  board  can  advise  as  to 
facts,  draft  an  ordinance,  and  submit  its  recommenda- 
tions as  embodied  in  its  record  for  the  action  or  non- 
action of  the  city  countal.  Its  record  is  subject  to  attack 
by  property  owners  on  jurisdictional  grounds.  The 
hoard  is  first  required  by  one  of  its  members,  or  some 
competent  person  appointed  therefor,  to  make  an  esti- 
mate of  the  cost  of  an  improvement,  and  itemize  the 
same  to  the  satisfaction  of  the  board,  and  also  to  adopt 
a  resolution  to  be  inscribed  upon  its  records.  When  this 
has  been  done,  to  appoint  a  time  when  a  public  meeting 
will  be  held  to  which  all  persons  interested  are  given 
notice,  and  at  which  public  meeting  the  board  hears  any 
objections  or  suggestions  the  property  owners  may 
make.  Prior  to  the  calling  of  this  meeting,  the  improve- 
ment board  inscribes  upon  its  records  a  resolution 
embodying  what  they  have  determined  is  for  the  best 
interests  of  all  land  owners.  Upon  hearing  the  objec- 
tions or  suggestions  of  the  property  owners,  the  board 
has  a  right  to  modify  the  resolution  they  have  made, 
or  adhere  to  it.  In  any  event,  if  the  board  determines 
that  the  improvement  should  be  made,  an  ordinance  is 
drafted  uid  submitted  for  adoption,  with  its  recommen- 
dations to  the  city  counciL    If  the  city  councfl  adopt  the 
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reoommendations  of  the  board,  and  pass  the  ordinance, 
the  proceeding  thereafter,  nnder  this  statute,  is  sab- 
stantially  the  same  as  under  the  Statute  of  1872,  until 
the  hearing  is  had  on  the  assessment  roll  in  the  county 
ooort.  On  that  hearing,  the  property  owners,  in  addi- 
tion to  making  the  same  attacks  upon  the  ordinance, 
have  a  right  to  attack  the  action  of  the  improvement 
board  as  discloaed  by  its  record. 

NATUBB  OF  IHPBOTEMBNT  BOABd's  BECOBD 

In  Clarke  v.  Chicago,  City  of,  185  BL  354  {B.  B.),  the 
court  construed  section  7  of  the  Act  of  1897,  and  defines 
the  character  of  the  "record"  of  the  improvement 
board.  Here  the  statutory  time  did  not  elapse  between 
the  date  of  the  adoption  of  the  resolution  by  the  board, 
and  the  presentation  and  passage  of  the  ordinance.  The 
court  says:  "These  preliminary  requirements  as  to  the 
contents  of  the  resolation  of  the  board  of  local  improve- 
ments, and  as  to  the  lapse  of  time  between  the  adoption 
of  the  resolution  and  the  submission  of  the  ordinance 
are  mandatory  and  jarisdictional  in  their  diaracter. 
The  proceeding  nnder  the  Act  of  June  14,  1897,  is  a 
statutory  proceeding  and  every  step  provided  by  the 
proceeding,  prior  to  the  passage  of  the  ordinance,  must 
be  strictly  complied  with,  subject  to  such  classlficatioh 
aa  may  be  contained  in  section  9  of  the  act. 

In  view  of  these  extraordinary  powers  conferred  upon 
the  board  of  local  improvements,  the  requirements  as  to 
the  preliminary  steps  to  be  taken  before  the  passage 
of  an  ordinance  for  an  improvement,  should  be  strictly 
enforced.  Here  a  prima  facie  case  made  by  the  recom- 
mendation of  the  board  is  overcome  hy  proof  showing  a 
substantial  variance  from  the  preliminary  requirements 
of  the  law.  When  the  proof  showed  that  no  public  hear- 
ing had  been  held  on  this  improvement,  and  that  the 
estimate  of  the  city  engineer  was  no  part  of  the  author- 
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ized  resolation,  the  void  character  of  the  resolution  was 
establiehed.  Unless  a  valid  ordinance  is  shown,  there 
is  nothing  on  which  a  subsequent  assessment  proceeding 
can  rest.  A  valid  ordinance  is  the  foundation  of  any 
improvement  by  a  special  assessment  and  cannot  be  dis- 
pensed  with." 

In  Trah  v.  Grant  Park,  ViUage  of,  192  III.  351  (R. 
R.),""  it  was  held  that  an  ordinance,  based  npon  a  petition 
to  the  improvement  board,  that  was  not  signed  by  one- 
half  of  the  owners  of  abutting  property  on  the  line  of  the 
improvement,  was  invalid. 

In  Bass  v.  Chicago,  City  of,  195  III.  109,  Reversed," 
it  was  held  that  an  ordinance  was  invalid  that  was  based 
upon  an  improvement  board  record  that  did  not  show 
that  a  public  hearing  had  been  had  on  the  estimate  made. 

In  Kerfoot  v.  Chicago,  City  of,  195  HI.  229  (R.  R.)," 
it  was  held  that  continuous  improvement  that  would  cost 
$100,000  could  not  be  divided  into  three  sections  to  avoid 
the  necessity  mider  the  statute  of  1897  of  publishing  the 
ordinance,  and  that  it  could  not  be  shown  by  a  member 
of  the  board  that  there  was  no  improper  motive  in  its 
violation  of  the  statute. 

In  Becker  v.  City  of  Chicago,  208  111.  126  (E.  E.)," 
a  confirmation  judgment  was  held  erroneous  becanse  the 
improvement  board's  record  was  defective. 

In  Lyman  v.  Cicero,  Town  of,  222  111.  379  {R.  R.),«" 
the  improvement  board's  record  was  held  fatally  de- 
fective because  the  board  had  not  fixed  any  place  or  hour 
for  a  public  hearing;  and  further,  because  the  estimate 
of  the  engineer  did  not  ihclnde  the  cost  of  a  cinder  foun- 
dation npon  which  the  curb  to  he  built  was  to  rest. 

56— Trah  v.  Grant  Pwk,  Village  59 — Becker  t.   Chicago,  City   of, 

of,  192  m.  351  (B.  B.).  eos  IlL  126  (B.  B.). 

S7 — Bass  et  al.  v.  Chicago,  Citj  60 — liya^a,    Trustee    v,     Cicero, 

of,  195  IlL  109   (B.).  Town  of,  222  111.  379  (B.  B.). 

58 — Kerfoot  et  al.  t.  Chicago,  Citj 
of,  196  HL  229  (B,  a). 
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In  Betts  et  al.  v.  Naperville,  City  of,  214  111.  380,  (R. 
R.),**  it  was  held  that  the  organiaation  of  the  improve- 
ment board  and  its  right  to  act  could  only  be  inquired 
into  by  a  writ  of  quo  warranto.  Section  94  of  the  Local 
Improvement  Act,  as  amended  in  1901,  does  not  author- 
ize the  levy  of  a  special  assessment  to  pay  the  cost  and 
expenses  of  maintaining  the  board  of  local  improve- 
ments. 

BBS   ADJUDICATA 

The  doctrine  of  res  adjudicata  has  been  interposed 
as  a  shield  to  protect  the  land  owner  from  a  second 
attempt  on  the  part  of  the  municipality  to  re-cast  and 
have  confirmed  upon  his  property  a  second  assessment 

In  a  proceeding  to  impose  a  supplemental  assessment 
to  cover  a  deficiency  in  an  assessment  already  made, 
apon  land  already  burdened  as  found  by  a  jury  all  that 
it  would  be  benefited,  the  court  observes:  "It  is  clear, 
as  it  seems  to  ns,  that  the  effect  of  the  supplemental 
assessment  would  be  to  destroy  the  eqnal  distribution 
contemplated  by  the  statute,  and  make  the  property  of 
appellant  bear  a  portion  of  the  burden  that  should  have 
been  borne  by  other  property  not  assessed  its  fair  and 
proportionate  share."    This  cannot  be  done.°^ 

It  is  further  held  that  section  46,  article  9,  part  1, 
B.  S.  1872,  "had  no  application  to  a  case  where  a  judg- 
ment has  been  rendered  confirming  the  assessment,  and 
several  terms  of  court  have  passed  and  sudh  judgment 
has  been  affirmed  upon  appeal"'' 

Again  "a  city  which  prosecutes  a  condemnation  pro- 
ceeding for  the  extension  of  a  street  across  a  railroad 
right-of-way  to  judgment  fixing  the  amount  of  compen- 

61 — ^Betts    et    ■!.    T.    NaperriUe,  63 — iCaCketaej  et  aL  v.  Chicago, 

€Sty  of,  2U  IB.  380  (K,  B.).  City  of,  161  HL  110  (B.  B.). 

62— GfmI^   t.   Ckxm,   Town   of, 
148  BL  ess  (B.  B.). 
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sation,  cannot  maintain  a  subsequent  proceeding  for  the 
same  extension  ander  the  pretense  of  abandoning  the 
former  proceeding."** 

Again  it  is  held  error  under  a  supplemental  petition 
for  a  further  special  assessment,  to  exclude  a  former 
judgment  upon  the  same  property,  thug  to  show  that  the 
property  had  already  been  assessed  its  fair  proportion." 

Again  it  is  held,  that  it  is  error  to  refuse  upon  motion 
made  in  proper  time  in  behalf  of  heirs  who  had  no  knowl- 
edge of  pending  proceedings,  to  set  aside  a  confirmation 
judgment  entered  by  default  after  death  of  the  property 
owner  who  had  in  his  lifetime  filed  objections." 

Again  it  is  held  error  to  vacate  and  set  aside  a  con- 
firmation judgment  long  after  the  term  has  gone  by  at 
which  it  was  entered.*' 

Again  an  assessment  was  made  under  the  Act  of  1897 
to  defray  the  cost  of  a  street  improvement.  As  to  eight 
lots  fronting  on  the  street  the  owner  gave  in  evidence 
under  objection  a  judgment  rendered  in  1895  confirm- 
ing an  assessment  upon  the  same  street;  and  the  court 
observes:  "As  the  judgment  had  never  been  reversed 
and  was  in  full  force,  it  was  a  bar  to  another  judgment 
sought  to  be  recovered  confirming  another  assessment 
for  a  similar  improvement  of  the  same  street."" 

On  May  22nd,  1899,  the  City  Council  of  Chicago 
adopted  an  ordinance  providing  for  the  construction  of 
a  brick  sewer  in  63rd  Street,  to  be  paid  for  by  special 
assessment.  Judgment  of  confirmation  was  entered  on 
the  26th  of  September  following.    On  motion  of  the  city, 

84—1.  O.  K.  E.  Co.  T.  Cliampai«ii,  «L  t.  Chicago,  CStj  of,  187  HL  396 

Cit7  of,  163  IlL  S24  (R.  B.    Emi-  (B.  B.) ;  Dotemoa  et  aL  t.  <%ieago, 

neot  Domain).  Ci^  of,  212  10.  513  (B.  B.). 

es — Wiekett  et  al.  t.  Qceio,  Town  Sm  Flielps  et  aL  v.  Hattoon,  (Sty 

of,  1S2  lU.  575  (B.  B.).  of,  177  lU.  169   (B.  B.),  for  esM 

66 — NieholeB    et    aL    t.    Chicago,  where  "The  doctrine  of  rtt  aSjudt- 

City  of,  184  HL  43  (B.  B.).  cata  doee  not  apply." 

67— Chicago,  aty  of  v.  Nicholee  68— Eidi  et  aL  v.  (Aieago,  CSty 

et  al.,  1B2  IlL  489  (Af.);  Bieh  et  of,  1ST  IlL  396  (B.  R.}. 
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without  notice  to  property  owners,  March  21,  1900,  the 
jadgment  of  confirmation  and  petition  were  dismissed, 
it  being  shown  that  the  ordinance  authorizing  the  former 
proceeding  had  been  repealed.  On  April  13,  1900,  the 
city  council  adopted  an  ordinance  providing  for  the  iden- 
tical improvement,  the  ordinance  being  in  words  and 
figures  a  repetition  of  the  former.  The  objection  was, 
that  the  judgment  formerly  entered  under  the  prior 
ordinance  constituted  an  adjudication  of  the  question  of 
benefits.  The  supreme  court  so  held  and  reversed  with- 
out remanding." 

In  the  levy  of  an  original  assessment,  the  finding  of 
the  jury  was:  "The  property  was  not  assessed  more 
nor  less  than  it  would  be  benefited  by  the  proposed  im- 
provement nor  more  nor  less  than  its  proportionate 
share  of  the  cost  of  snch  improvement."  Held  in  a  pro- 
ceeding to  levy  a  supplemental  assessment  the  question 
of  benefits  was  res  judicataj'° 

ASBBSSMBNT  BOLL — BEBOB  IN  DBSOEIPTION   OF  PBOPBBTT 

Where  the  assessment  roll  did  not  show  what  part  of 
the  assessment  against  the  lots  was  assessed  against 
each  lot,  block,  tract,  or  parcel  of  land  separately  in 
the  proportion  in  which  they  would  be  severally  bene- 
fited by  the  improvement,  it  was  held  error  to  admit 
the  assessment  roll. 

CITY  BUBDIVIDBD 

Where  the  raty  for  the  purpose  of  spreading  a  special 
assessment  divided  up  pieces  or  parcels  of  land  into  lots 

A9~-lfe(%eans7  et  ti.  v.  Ohieago,  of  fact  tmd  it  u  d«sind  to  hmre  ft 

.  CU7  of,  1S8  lU.  423  (R.).  leview  of  the  law  appllHble  to  tho 

70 — Cieero,  Town  of  v.  Qreen  et  faets,  written  proporitiona  ahonld  be 

aL,    SIX    £0.    211    (Af.) ;    Chicago  mbmittod.      West     Ohleago     Park 

Union  Traction  Co.  v.  Chicago,  (^tj  Ooinra.   t.   Wsat   Bide   Uet,   B.   Go., 

of,  208  m.  1S7   (B.  B.).  182  lU.  246   (Af.). 
Whoa  the  court  makea  a  finding 
8.  P.— 20 
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for  the  purpose  of  specially  assessing,  it  was  held  error 
to  confirm  the  assessment.''^ 


ASSESSMENT  BEFORE  ORDINANCE 

Where  an  assessment  was  levied  and  spread  prior  to 
an  ordinance  to  support  it,  it  was  held  error  to  con- 
firm it." 

FUTURE  WOBK  TO  BE  DONE 

Where  the  benefits  to  be  derived  from  an  improvement 
depend  upon  future  work  to  be  done  that  is  not  within 
the  terms  of  the  ordinance  and  of  which  the  property 
owner  has  no  positive  assurance  that  it  ever  will  be  done, 
it  will  be  error  to  confirm  the  assessment" 

LAND  WBONOFULLY  INCLUDED 

An  assessment  roll  was  held  vicious  and  confirmation 
denied  because  it  rested  upon  an  estimate  that  did  not 
exclude  a  right-of-way  that  it  was  the  duty  of  a  railroad 
to  pave.^* 

WBONG  DESCaiPTlON 

Property  included  in  an  assessment  roll  was  described 
as  "part  of  blocks  8  and  9  and  right-of-way  across 
Broadway"  $16,500.  It  was  held  that  fixing  in  the  ag- 
gregate the  amount  of  the  assessment  was  not  a  com- 

71 — Warren  v.  Chicago,  <Xt7  of,  OnKruitee  ft  TruHt  Oo.  at  >1.,  Be- 

118  111.  3£g   (R.  R.);   Cram  et  aL  ceiTet  t.  Chicago,  Citj  of,  162  IIL 

V.    (Aieago,   Cit;    of,    139    111.    265  505    (B.   R.);    Biekerdike  et   aL   t. 

(R.).  Chicago,   at?   of,   IBS   lU.  280    (R. 

72 — East  St  Louie,  Citj  of  v.  Al,-  R.) ;   Berdel  et  sL  t.   Chicago,  (SI7 

breeht  et  aL,  150  III.  506  (Af.).  of,  217  111.  429  (R.  R.). 

73 — Edwards   et    al.  t.   Chicago,  71 — Chiettgo,  Citj  of  v.  CamiimigB 

Citr  of,  140  lU.  440  (B.  B.) ;  TiUe  et  aL,  144  10.  446  (Af.). 
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pliance  with  section  140,  article  9,  chapter  24  of  the  re- 
vised statutes  of  1874,  which  provided  that  the  commis- 
sioners in  making  an  assessment  roll  should  give  a  de- 
scription of  each  lot  and  the  amonnt  of  benefit  charge- 
able to  that  specific  lot.''^ 

BAILBOAD  BIGHT  OF  WAY 

Property  included  in  an  assessment  roll  was  described 
as  "ni.  Cent.  R.  K.,  part  of  section  23,  T.  38  N.  E.  14, 
being  a  strip  of  land  200  ft.  in  width  and  1,080  ft.  m 
length  •  •  •  occupied  by  said  railroad  company  as 
right-of-way  for  its  main  and  side  tracks"  •  •  • 
$3,665.80.  It  was  held  error  for  the  county  court  to  re- 
fuse the  following  instruction: 

"The  court  instructs  the  jury  that  the  right-of-way  of 
the  III.  Cent.  Railroad  Co.,  which  is  assessed  for  the 
improvement  of  Madison  Avenue,  is  held  by  said  com- 
pany only  for  railroad  purposes  and  uses,  and  the  said 
company  cannot  lawfully  apply  said  right-of-way  to  any 
other  use  or  purpose  than  such  as  is  necessary  for  the 
operation  and  maintenance  of  its  railroad.*'" 

The  right-of-way  of  the  Chicago  &  Northwestern  Rail- 
way Co.  was  specially  assessed  $389.40  for  the  improve- 
ment of  two  avenues  in  the  Village  of  River  Forest  and 
the  following  objection  was  sustained:  "Said  prop- 
erty is  not  benefited  by  said  proposed  improvement.'"^ 

Where  railroad  property  is  restricted  by  grant  or  by 
the  statute  to  a  particular  use,  the  benefit  to  be  derived 
by  said  property  must  be  determined  by  answer  to  the 
qnestion:  "Will  the  property  for  its  restricted  use  be 
enhanced  ia  market  value!  ^* 

75 — LoDiiTtlla  A  NashTille  B.  B.  '    77— Biver   Forest,   Village  of  v. 

Co.  et  aL  T.  Eut  St.  LoniB,  Cit^  of,  Ctiicago   k   NortbweBteTn   B7,   Oo., 

134  m.  858  (a).  197  III.  344  (Af.). 

7« — ^L  C  B.  B.  Co.  V.  Chicago,  78 — Uueoln,  (Sty  of.  Appellee  ». 

Citj  of,  141  m.  509  (B.  B.).  C.  *  Alton  B.  Co.,  262  HI.  11  (B. 
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Chicago,  City  of,  Appellee  v.  Chicago  &  North  West- 
em  Railway  Co.,  278  111.  86,  was  reversed  becanse  the 
county  court  overruled  an  objection  to  the  effect  that  the 
railroad  right-of-way  was  not  benefited.  (Team  yard 
and  elevated  right-of-way.) 

MAIfTTEKANCE  OF  BOABD  OF  LOCAL  IMPBOVEMENTS — EBBOB  TO 


An  assessment  that  includes  an  item  of  costs  for  main- 
taining the  board  of  local  improvements,  confirmed  by 
the  county  court,  reversed  because  not  authorized  by 
section  94  amended  (Laws  of  1901,  p.  117).'" 

IMPBOVEMBNT  BOABD 's  BBCOBD 

The  improvement  board's  record  was  successfully  at- 
tacked because  the  petition  addressed  to  the  board  was 
not  signed  by  one-half  the  property  owners  on  the  line" 
of  the  improvement.*" 

It  was  held  fatal  to  jurisdiction  that  the  improve- 
ment board's  record  did  not  show  that  any  time  had 
been  fixed  for  a  public  meeting,  or  an  estimate  of  the 
cost  of  the  improvement.** 

It  was  held,  where  no  itemized  estimate  of  the  cost 
by  the  engineer  appeared  in  the  resolution,  an  ordinance 
based  on  such  resolution  would  be  declared  void.** 

Likewise,  an  assessment  wonld  be  void  that  contained 
an  item  of  expense  for  maintaining  the  improvement 
board.*' 

R.) ;  b1k>  Highwood,  City  of,  Appel-  81 — Bass  et  aL  v.  Chieago,  Cl^ 

lee  V.  Cbic&go  ft  Northwestern  BaU-  of,  165  lU.  109  (B.). 

way  Co.,  278  III,  98  {B,  B.),  82— Becker  v.  Cldeago,  City   rf, 

79 — Chicago    ConBolidated    Trac-  £08  ID.  1S6  (B.  B.). 

tioD   Co.  T.  Oak  Park,  Village  of,  83 — Becker  y.   Cbicago,  City   •t, 

22S  III.  9  (B.  B.).  208  111.  126  (B.  B.}. 

SO — Trail   v.  Grant  Park,  Village 
of,  192  lU.  3S1  (&  R.). 


itizecoy  Google 


Special  Absesbhentb  309 

Where  the  commissionerEi  who  levied  the  asseBBment 
received  as  eompenaation  a  percentage  of  the  amonnt 
assessed,  it  was  held  that  they  were  incompetent  to 
act" 

Wh^re,  under  the  Act  of  1897,  the  engineer's  estimate 
was  not  itemized,  bnt  a  sum  in  gross  stated,  it  was  held 
erroneoQs  to  c(Hifirm  the  assessment.^^ 

The  requirement  of  section  7,  Act  of  1897,  that  the 
estimate  of  the  engineer  should  be  made  a  part  of  record 
of  the  first  resolntiou,  ia  jurisdictional  and  its  absence 
therefrom  will  render  a  confirmation  judgment  errone- 
ous." 

The  provisions  of  section  7,  Act  of  1897,  with  refer- 
ence to  the  board  fixing  the  time  that  shall  elapse  be- 
tween the  date  of  the  adoption  of  the  resolation  and  its 
submission  to  the  city  coundl  are  mandatory  and  juris- 
dictional." 

JURISDICTION 
PBOPEBTY  OWNEE'b  PETITION 

A  petition,  under  section  4,  Act  of  1897,  of  property 
owners  filed  with  the  improvement  board  June  23,  1902 
and  held  on  Aug.  11,  1902  by  the  connty  conrt  to  be  in- 
sufficient to  invest  the  board  of  local  improvements  witb 
jurisdiction,  was  re-filed  Sept.  26,  1902  to  support  a  sec- 
ond recommendation  of  said  board,  under  which  a  con- 
firmation judgment  was  entered. 

The  supreme  court  in  reversing  and  not  remanding 
observes : 

S4— Oue,  EZT.,  et  al.  T.  Etmu-  at^  of,  203  lU.  636  (B.  B.);  Chi- 

tOB,  CM7  of,  172  m.  403    (B.  B.);  eago  Union  Traction  Co.  t.  Cbicago, 

Hiirr  Bt  aL  *.  NaparvUle,  Ci^  of,  (^tj  of,  209  in.  444  (B.  B.) ;  EU-  ■ 

210  W.  371   (B.  B.).  gallen   et   al.   t.   Chicago,   Cltj   of, 

85— PaorU,  Cit7  of  t.  OU  at  al.,  208  HL  6G7    (B.  B.). 

20»  DL  S2  (At.)  and  Chiea^,  Cltr  87— duke  et  aL  t.  (Aieago,  Oi^ 

of.  Appellee  t.  HL  Malleable  Iron  of,  185  lU.  3H  (B.  B.);  Ba«  et  aL 

Co.  etaL,  293  111.  109  (R.  B.).  t.   Chicago,   dtj   of,   19S   IlL   109 

8ft— Bkkerdike  et  al.  v.  <%ieago,  (B.). 
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"The  petition  had  served  its  purpose,  and  had  no 
further  validity  to  endow  the  board  of  local  improve- 
ments with  authority  and  jurisdiction  to  act  in  Septem- 
ber and  recommend  the  ordinance  now  sought  to  be  en- 
forced.   •    •    •    ■ 

"A  petition  which  had  the  requisite  number  of  qual- 
ified petitioners  in  June,  1902,  may  or  may  not  have 
contained  the  names  of  the  requisite  number  of  persons 
who  were  residents  of  the  village  and  owners  of  prop- 
erty abutting  on  or  to  be  affected  by  the  improvement 
in  September  of  that  year."** 

E8TIMATB  OF  ENOINBEB 

After  a  public  hearing  held  pursuant  to  notice,  the 
estimate  of  the  engineer  cannot  be  increased  without 
notice  to  the  property  owner." 

Estimate  referred  to  in  section  10  must  be  itemized 
substantially  the  same  as  that  required  by  section  7. 
Marion,  Ci^  of.  Appellant  v.  Sisney  et  al.,  252  El.  421 
(Af.). 

In  Chicago,  City  of,  Appellee  v.  Illinois  Malleable  Iron 
Co.  et  al.,  293  HI.  109  (B.  B.),  an  attack  was  made  upon 
a  judgment  confirming  a  special  assessment  "for  grading, 
curbing  and  paving  with  asphalt  North  Paulina  street" 
in  the  City  of  Chicago. 

The  point  of  attack  was,  that  neither  the  resolution  nor 
the  engineer's  estimate  furnished  the  information  re- 
quired by  sections  7  and  8  of  the  improvement  act.  The 
description  in  the  resolution  and  estimate,  so  far  as  it 
related  to  the  "combined  curb  and  gutter"  was:  "Gran- 
ite concrete  combined  curb  and  gutter  on  cinders,  gravel 
or  sand  5,180  lineal  feet  at  $0.95,  $4,921."  The  conrt 
held  (citing  the  Huleatt  case,  276  HI.  466,  Bickerdike 

SB— Vennuni   v.   MUford,  Village  89— Chicago,   City   of   v.   Wilder, 

of,  aoa  m.  423  (b.).  m  ui.  397  (Af.). 
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ease,  203  id.  636 ;  Ohl  case,  209  id.  52,  and  the  Doran  case, 
225  id.  514)  that  the  items  which  "are  to  enter  into  the 
improvement  and  the  cost  and  character  of  each  of  them 
are  facts  material  to  be  considered  by  the  property  owner 
in  determining  whether  he  will  consent  to  or  oppose  the 
improvement,  and  for  his  protection  the  requirements  of 
the  statute  must  be  observed.  These  reqnirements  are 
jurisdictional,  and  if  the  authorities  do  not  comply  with 
the  statute  in  carrying  out  the  preliminary  steps  no  valid 
ordinance  can  be  passed  and  consequently  no  valid  assess- 
ment can  be  made." 


BBCOBD  NOT  8TTFFICIEKI  TO  COMPEL  AFFBABANCB 

The  property  owner  did  not  appear  on  the  applioa- 
tion  for  a  confirmation,  and  the  record  showed  that  the 
assessment  was,  in  fact,  made  before  the  correct  date 
of  the  time  of  a  public  meeting  of  the  corporate  author- 
ities had  been  given.  It  was  held  that  the  confirmation 
was  erroneous.^ 

Again  the  record  did  not  show  that  publication  had 
been  made  for  five  successive  days  as  required  by  the 
statute,  and  a  judgment  by  default  was  reversed  for  that 
reason.*^ 

Again  on  a  record  in  whidi  it  appeared  that  the  prop- 
erty owner  had  been  defaulted,  it  was  held  that  the  con- 
firmation judgment  was  erroneous  because  only  two,  of 
three  commissioners  appointed,  had  signed  the  estimate 
of  cost.*" 

In  Chicago,  City  of,  Appellee  v.  Stein,  252  111.  409 

•0— -Derby  v.  Weat  Chicago  Park  t.   Hattoou,   Cit;  of,   163   HL   628 

OoBik.,  154  HL  213  (B.).  (B.);  Mwkl^  y.  Cliicago,  CTty  of, 

01— Toberg  et  kL  V.  (Me^o,  Gtj  170  HI.  858  (B.  B.) ;  HinUe  et  iJ. 

of,  164  m.  572  (B.  B.).  v.  Uattoon,  Cit;  of,  170  Dl.  316  (B. 

92 — AAeotk  t.  ChiMgo,  01^  of,  B.}. 
190  m.  611  (B.  B.) ;  iSaon  et  al. 
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(B.  B.),  the  question  arose  whether  a  certificate  of  a 
pnblicatiou  notice  signed:  "David  E.  Town,  secretary, 
Chicago  Evening  Post  Co."  was  sufficient  to  give  juris- 
diction of  the  person  and  warrant  a  judgment  confirm- 
ing the  assessment  roll.  As  there  were  no  facta  in  evi- 
dence showing  that  the  secretary  had  any  authority  to 
sign,  it  was  held  that  it  would  not.  In  so  holdini?  the 
court  observes: 

"lit  statutory  proceedings  like  those  provided  in  the 
Local  Improvement  Act,  where  the  property  of  the  citi- 
zen may  be  taken  upon  notice  hy  publication  and  witfa- 
ont  personal  notice  to  the  property  owner,  no  presmnp- 
tion  can  be  indulged  in  support  of  the  jurisdiction  of 
the  court  in  which  the  proceedings  are  carried  on,  but 
the  proceedings  must  be  in  strict  conformity  to  the  stat- 
ute ;  and  this  must  be  made  to  appear  upon  the  face  of 
the  record  of  the  proceedings.    •    •    • 

"David  E,  Town  was  an  officer  of  the  corporation, 
but  was  he  its  authorized  agent  for  the  purpose  of  mak- 
ing such  certificate?    "We  think  not.    •    •    • 

"In  view  of  what  has  been  said  by  text  writers  and 
in  the  adjudicated  cases  upon  the  subject,  we  are  of  the 
opinion  that  David  E.  Town,  as  secretary  did  not  possess 
the  implied  power,  as  a  matter  of  law  to  make  such  a 
certificate,  an.d  that  for  want  of  proof  of  the  publication 
of  the  notice  required  by  the  statute  the  court  was  with- 
out jurisdiction  to  confima  said  special  assessment." 

SUBJECT  MATTES 

In  Casey,  City  of,  Appellee  v.  Cincinnati,  Hamilton 
&  Dayton  Railway  Company,  263  HI.  352  (R.  R.),  four 
successive  applications  had  been  made  to  the  county 
court  for  judgment  against  lands  that  had  been  reported 
delinquent  by  the  collector  of  special  assessments  in  the 
City  of  Casey.  After  the  improvement  had  been  com- 
pleted, the  city  council  passed  another  ordinance,  which 
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resulted  nltiiiiately  in  a  judgment  of  confirmation  against 
the  same  property  in  the  sum  of  $1,620.11. 

The  ordinance  (section  5)  provided:  "Wilber  H. 
Hickman  is  hereby  authorized  to  follow  the  proper 
legal  proceedings  in  the  name  of  the  City  of  Casey,  111. 
if  any  farther  proceedings  are  required,  for  the  collec- 
tion of  the  amounts  herein  stated,  according  to  the  pro- 
visions of  the  ordinance  and  as  by  statute  in  such  cases 
made  and  provided." 

In  holding  that  the  county  court  lacked  jurisdiction 
of  the  subject  matter  the  court  observes : 

"The  levying  of  a  special  assessment  under  the  Local 
Improvement  Act  is  purely  statutory.  Jurisdiction  can 
be  acquired  only  in  strict  conformity  with  the  statute, 
and  this  must  appear  upon  the  face  of  the  record,  for 
no  presumption  will  be  indulged  in  support  of  the  juris- 
diction. •  •  *  The  petition  in  this  case  shows  only 
that  the  petitioner  is  the  City  of  Casey.  It  is  signed, 
"City  of  Casey,  Illinois,  by  Wilber  H,  Hickman,  Attor- 
ney." Hickman  is  not  stated  to  be  city  attorney  or  any 
other  officer  of  the  city,  but  it  is  said  in  argument  that  it 
is  to  be  presumed  he  is  an  officer  of  the  city.  As  has  been 
said,  however,  there  is  no  presumption  in  favor  of  the 
jurisdiction  of  a  court  proceeding  under  specif  statutory 
authority.    The  record  must  show  its  jurisdiction. 

"It  is  also  argued  that  the  objection  was  waived  be- 
cause other  objections  were  filed  at  the  same  time  and 
after  the  objection  to  the  jurisdiction  was  overruled. 
An  objection  to  the  jurisdiction  of  the  subject  matter 
cannot  be  waived.  Such  jurisdiction  cannot  be  conferred 
by  consent" 

SECTION  56,  ACT  OF  1897 

Section  56  of  the  Act  of  1897  does  not  apply  to  pro- 
ceedings begun  before  the  act  took  effect.*^ 

93 — Cbiemgo,  Ci^  of  v.  Nieholes 
et  al,  1B2  HL  489  (Af.)- 
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Section  56  does  not  permit  a  city,  when  it  discovers 
that  the  money  to  be  derived  from  the  assessment  spread 
will  not  be  sofBeient  to  pay  the  cost  of  the  improvement, 
to  dismiss  the  proceeding  and  relitigate  in  another  pro- 
ceeding the  question  of  benefits.  The  city  must  proceed 
with  the  work,  and  if  there  is  a  deficiency  of  funds  found, 
when  the  contract  is  completed,  apply  for  a  new  assess- 
ment under  section  59."* 

VACATION  OF  ASSESSMENT — NEW  ASSESSUENI — UNDER 
SECTION  57 

Section  46,  article  9,  Statute  of  1872,  re-enacted  as 
section  57,  Act  of  1897.  That  section  as  originally  passed 
was  as  follows:  "If  any  assessment  shall  be  annnlled 
by  the  city  council,  or  board  of  trustees,  or  set  aside 
by  any  court,  a  new  assessment  may  be  made  and  re- 
tnmed,  and  like  notice  given  and  proceedings  had  as 
herein  required  in  relation  to  the  first;  and  all  parties 
in  interest  shall  have  like  rights,  and  the  city  cooncil, 
or  board  of  trustees,  and  the  court  shall  perform  like 
duties  and  have  like  powers  in  relation  to  any  subse- 
quent assessment  as  hereby  given  in  relation  to  the  first 


This  section  was  construed  by  the  court  in  McChesney 
V.  Chicago,  City  of,  161  ni.  110  {B.  B.).  Here  the  first 
ordinance  was  passed  July  11,  1892 ;  petition  filed  Aug. 
25,  1892 ;  confirmation  judgment  entered  January,  1893 ; 
this  confirmation  judgment  on  appeal  to  the  supreme 
court  was  affirmed  Oct.  29,  1894. 

Pending  the  appeal,  the  city  council  on  November  20, 
1893,  repealed  the  ordinance;  Dec.  7,  1893,  the  county 
court,  without  notice  to  the  land  owner,  vacated  its  judg- 
ment and  dismissed  the  first  petition. 

M— MeChesnej  et  aL  t.  Okago, 

catr  of,  1S8  hl  423  (b.). 
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December  21,  1893,  the  city  council  filed  its  petition 
for  assessing  cost  of  construction  and  laying  of  a  water 
supply  pipe  on  Yates  Avenue.  The  land  owners  made 
a  motion  to  dismiss  the  petition,  on  the  ground  that  the 
matters  sought  to  be  litigated  had  already  been  adjudi- 
cated in  the  prior  proceeding.  The  motion  was  over- 
ruled, and  the  supreme  court,  in  holding  this  error,  and 
construing  section  57,  observed:  "That  section  57 
o(mtemplateB  cases  where  the  proceedings  are  still  in 
fieri.  As  was  said  by  this  court  in  Union  Buildiog  Assoc. 
V.  Chicago,  City  of,  61  III  439  (p.  444) :  "We  will  not 
impute  to  the  legislature  the  intention  of  nullifying  the 
judgments  and  decrees  of  courts  of  general  jurisdiction 
in  advance,  when  it  would  be  beyond  the  constitutional 
power  of  that  body  to  do  so  after  they  were  made,  and 
especially  in  relation  to  statutory  proceedings  to  divest 
the  (utizen  of  his  property  without  his  conaent." 

"This  is  not  an  abandonment  of  the  improvement,  but 
aa  attempt  to  abandon  a  valid  assessment  after  judg- 
ment and  after  the  term  and  to  substitute  another  assess- 
ment for  the  same,  or  subetantiaUy  the  same  improve- 
meot" 

Further  in  support  of  its  holding  the  court  observed : 
"A  judgment  cannot  be  vacated  by  the  court  which  ren- 
dered it,  after  the  term  at  which  it  was  rendered,  except 
in  obedience  to  the  mandate  of  an  appellate  court  on 
reversal.  The  repeal  of  an  ordinance  for  a  special  as- 
sessment pending  an  appeal  from  a  judgment  confirming 
the  assessment  does  not  justify  the  court  in  vacating  the 
judgment  after  several  terms  of  court  have  passed,  not- 
withstanding the  provisions  of  the  City  and  Village  Act 
that  if  an  assessment  shall  be  annulled  or  set  aside  a  new 
assessment  may  be  made.  Judgment  of  confirmation 
affirmed  on  appeal  bars  a  second  judgment  under  a  new 
ordinance  for  the  same  improvement,  notwithstanding 
the  repeal  of  the  former  ordinance  and  the  attempted 
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setting  aaide  of  the  former  judgment  at  a  subsequent 
term,  pending  the  appeal."" 

In  order  to  present  a  case  within  the  provisions  of 
section  57,  there  must  have  been,  prior  to  the  first  assess- 
ment, a  valid  ordinance,  or  one  susceptible  of  being  made 
so  by  amendment.  An  improvement  made  prior  to  the 
passage  of  an  ordinance  authorizing  it  cannot  there- 
after be  validated  by  passing  an  ordinance  under  the 
provisions  of  said  section  57.** 

Section  57,  Act  of  1897,  provides:  "If  any  aBsessment 
shall  •  •  ■  be  set  aside  by  any  court,  a  new  assess- 
ment may  be  made  and  returned,  etc."  A  confirmation 
judgment  that  is  "reversed  and  remanded,"  does  not  of 
itself  warrant  a  new  assessment  onder  this  section. 

The  construction  that  should  be  placed  upon  this 
clause  of  section  57  was  brought  to  the  attention  of  the 
supreme  court  in  Holden  v.  Chicago,  City  of,  212  111. 
289  (E.). 

In  Chicago,  City  of  v.  Holden  et  al.,  194  DI.  213,  the 
confirmation  judgment  was  reversed  and  the  cause  re- 
manded, because  the  court  below  had  refused  to  allow  the 
city  "to  prove  that  the  term  'flat  stones,'  as  used  in  the 
ordinance,  had  a  definite,  well  known  and  established 
meaning  in  the  city  of  Chicago  with  reference  to  street 
improvements."  The  remanding  order  was  duly  filed 
in  the  county  court  but  the  cause  was  "not  re-tried,  dis- 
missed or  in  any  manner  disposed  of." 

The  city  proceeded  under  section  57  to  have  levied 
and  confirmed  "a  new  special  assessment  to  pay  an  al- 
leged deficiency  for  the  paving  of  a  part  of  Ogden  Ave- 
nue, in  the  City  of  Chicago."  The  supreme  court  in 
reversing  but  not  remanding  this  judgment  observes : 

"The  judgment  of  this  court  remanding  the  cause 

9S — DoremuB   at    al.  v.    Chicago,  Eart  St.  liOnis,  Citj  ot  v.  Albreeht 

Gtj  of,  212  111.  613  (B.  B.).  et  al.,  150  HI  506  (Af.) ;  Chicago, 

96 — St.  John  et  al.  t.  East  St  Cit;  of  t.  BicbardsoD,  213  DL  M 

Lonia,  Cit;  of,  136  111.  207  (B.  B.) ;  (Af.). 
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was  not  a  final  judgment  disposing  of  the  cause,  or  hold- 
ing that  the  assesament  was  annulled  or  set  aaide,  or 
that  the  ordinance  was  so  insufficient  that  the  collection 
of  the  assesament  made  under  it  was  impossible,  but, 
on  the  contrary,  it  was  said  that  if  the  proof  which  it 
was  proposed  by  the  city  to  make  upon  the  second  hear- 
ing, that  the  term  'flat  stones'  had  a  well  known  and 
eommercial  meaning  among  people  engaged  in  the  busi- 
ness of  constructing  such  improvements,  could  be  made, 
it  was  not  only  possible,  but  aitirely  proper,  that  the 
assesament  should  be  sustained,  and  to  determine  that 
question  the  canse  was  remanded.  *  *  *  We  think 
the  action  of  the  city  in  passing  the  ordinance  and  mak- 
ing the  levy  of  the  new  assessment  was  improvidently 
done,  and  that  the  judgment  of  the  county  court  con- 
firming the  same  should  be  reversed."*^ 

eUTVLKMMSTAlj  AS8B88MBHT — ^UNDBB  SECTION  59,  ACT  OF  1897 

The  amount  that  can  be  levied  upon  property  once 
assessed  to  meet  a  deficiency  rests  upon  the  existence 
of  two  facts,  as  shown  by  the  record:  to  wit:  that  the 
property  is  still  subject  to  assessment,  because  it  has 
not  been  found  in  some  prior  proceeding  that  the  prop- 
erty will  not  be  benefited  more  than  it  has  already  been 
assessed;  that  the  contract  already  let  has  been  per- 
formed.'" 

In  Sheriffs  v.  Chicago,  City  of,  213  111.  620,  a  supple- 
mental assessment  was  levied  to  pay  a  claimed  deficiency 
for  a  street  improvement.  The  error  assigned  was  that 
the  court  "refused  to  hold,  upon  the  trial  of  the  question 
of  benefits,  the  judgment  of  confirmation  in  the  original 

97 — Holdea  rt  at  t.  Chicago,  CUf  ChicaEO,  Citr  of  v.  Hurford  et  aL, 

of,  212  m.  289  (B.).  AppeUoM,  238  IlL  S62  {At.). 

Ae  intwwt  on  toudien  omms  08 — CUcago,  Gtj  of  t.  Biehard- 

whan  tfco  mmuj  applicable  to  nld  son  213  HL  9S  (Af.)- 
vonehcra   la   rMcivad    bj   the   d^. 
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proceeding  was  prima  facie  and  adjudication  that  the 
property  of  appellant  had  been  assessed  in  that  proceed- 
ing as  much  as  it  wouid  he  benefited  by  the  improve- 
ment." The  court  in  its  opinion  reversing  carefully 
distinguishes  the  case  from  Cody  v.  Cicero,  203  HI.  322, 
where  the  "judgment  was  entered  by  default,  and  the 
question  of  benefits  was  not  espressly  determined,"  and 
hold  that  the  two  cases  are  not  in  conflict. 

Under  section  59  as  first  enacted,  it  was  held  that  there 
conld  be  no  supplemental  assessment  to  pay  for  a  de- 
fitnency  until  after  the  contract  had  been  performed.*^ 

This  position  taken  by  the  supreme  court  led  to  the 
amendment  by  the  legislature  of  section  59  wherein  it 
was  provided  that  a  supplemental  assessment  for  an 
estimated  defioieney  of  the  cost  of  the  work  might  be 
had  at  any  time  after  bids  had  been  received.* 
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221  (B.  B.). 

Des  Plaines,  Village  of,  Appellee  v.  Winkehnan,  270 
m.  149  (B.  B.). 

Downers  Grove,  Village  of,  Appellee  v.  Findlay  et  al., 
237  m.  368  (E.  B.). 

East  St.  Lonis,  City  of,  Appellee  v.  Vogel  et  al,  276 
ni.  490  (E.  E.). 

Bast  St.  Louis,  Appellee  v.  111.  Cent  E.  B.  Co.,  238 
■  HI.  296  (B.  E.). 

Grand  Ridge,  Village  of.  Appellee  v.  Hayes  et  aL,  271 
nl.  431  (B.  E.). 

GreenTille,  Def.  in  Error  v.  Miller  et  al.,  239  El.  323 
(Dis.). 

Olencoe,  Village  of.  Appellee  v.  Uthe  et  al.,  253  HL 
518  (B.  B.). 

Hanunond,  Village  of  v.  Leavitt  et  al.,  181  HI.  416 
(Af.). 

Harris  et  al.,  impleaded,  etc.  v.  Chicago,  City  of, 
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Highland  Park,  City  of.  Appellant  v.  Gail  et  aL,  276 
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as  to  what  is  an  adoption  nnder  Act  of  1897,  Sec.  97  of 
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SPECIAL  ASSESSMENTS 

DIBEGT  ATTACK :  UN8TJCCBB8FTJI. 

PBdCIFAL  POINTB  OF  ATTACK — COUBT  FBACTICB — OBDINANOE 

AND  mFBOYEMBNT  BOABD  BEOOBD 

The  cases  in  which  confirmation  judgments  have  been 
rendered  for  the  municipality  and  sustained,  or  that 
bave  been  reversed  in  favor  of  the  munidpalities,  are 
more  nnmerons  than  those  in  which  the  municipalities 
have  been  defeated ;  and  the  points  of  objection  that  have 
been  raised  by  the  property  owners  and  overruled  by 
the  courts  are  still  more  nnmerons. 

The  principal  points  of  attack  have  been  the  ordinance 
and  the  improvement  board  record.  The  members  of 
the  supreme  court  have  not,  in  all  cases,  agreed  with 
reference  to  the  epithet  that  should  be  applied  to  ordi- 
nances on  review."  *  There  is  agreement,  however,  on 
the  proposition  that  ordinances  that  are  susceptible  of 
amendment  are  not  void.  The  position  that  the  city 
council  occupied,  under  the  law,  prior  to  1870,  was  anal- 
ogoufl  to  a  court  of  record,  and  under  those  circum- 
stances, it  would  be  proper,  under  the  liberal  rules  of 
amendment,  in  equity  and  under  the  statute  to  speak  of 
the  city  comual  as  "amending  its  ordinances."  But, 
under  the  Constitution  of  1870,  the  county  court  was  sub- 
stituted for  the  city  council,  to  whom  all  questions  of 


r  e%  ti.  r.  Chicago,  Oltj  See  itatntorr  reriew  of  Terdiets. 

<  187  HL  21  (Beveiaed,  eonrt  dl-      Bpeoidl  antitmenU. 
fidea) ;  Uch  et  >1.  V.  Chiesp>,  CUj 
ef,  1ST  m  398  (H.  B.}. 
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law  arising  between  the  property  owner  find  the  munic- 
ipality must  be  addressed. 

Courts  of  record  have  power  to  amend  their  record 
and  to  determine  jurisdictional  questions.  An  ordinance 
of  a  municipality  is  rather  a  record  of  that  body  than 
a  record  of  the  county  court,  and  whatever  amendments 
are  made  would  have  to  be  made  by  the  municipality. 
It  is,  therefore,  extending  the  doctrine  of  amendments 
in  these  special  assessment  cases  further,  than  it  has 
ever  been  done  under  the  common  law  and  equity  prac- 
tice, to  speak  of  amending  an  ordinance  as  though  it 
were  a  part  of  the  record  of  the  county  court. 

When  the  supreme  court  reviews  a  confirmation  judg- 
ment upon  questions  of  law,  the  record  is  viewed  as  is 
a  decree  in  equity  on  appeal.  The  court  seeks  to  deter- 
mine what  is  equitable  and  just,  between  the  petitioning 
municipality  and  the  land  owner,  rather  than  rule  upon 
technical  propositions  of  law.  No  objections  unless  they 
are  jurisdictional  ones,  such  as  an  attempt  of  the  mnmc- 
ipality  to  act  outside  the  legislative  grant  of  power  or 
a  neglect  to  perform  some  -duty  required  by  statute  to' 
bring  itself  within  the  sphere  of  action,  can  be  raised  on 
review  that  were  not  made  and  passed  npon  by  the  court 
below.  When  the  county  court  makes  a  finding  of  fact, 
or  questions  of  benefit  and  damage  are  submitted  to  a 
jury,  unless  the  evidence  is  preserved  as  is  required  in 
law  under  the  statute  of  1837,  such  findings  of  fact  will 
not  be  disturbed  on  review;  and  only  questions  of  law, 
properly  saved,  will  be  considered.  The  same  can  be 
said  of  motions;  unless  the  evidence  is  preserved  upon 
which  the  court  below  acted,  there  can  be  no  review  of 
fact.  See  Chicago,  City  of  v.  Ogden,  Sheldon  &  Co.  et  al., 
227  ni.  595  (Af.). 

OBDINANCE — DESCBIPTIVE  WORDS  UNDEB — BBC.  8,  STATUTE  OF 
1897 

The  Statute  of  1897  (sec.  8,  p.  107,  provides:  "Such 
ordinance  shall  prescribe  the  nature,  character,  locality 
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and  description  of  such  improvement,  and  shall  provide 
whether  the  same  shall  he  made  wholly  or  in  part  by 
special  assessment,  or  special  taxation  of  conti^ous 
property;  and  if  in  part  only  shall  so  state."  The  same 
requisites  were  required  to  be  stated  in  the  ordinance 
nnder  the  former  statnte.  (Sec.  134,  Ch.  24,  B.  S.  1874, 
p.  234.) 

The  object  of  these  requirements  is  to  give  the  prop- 
erty owner  a  general  idea  of  what  the  improvement  is 
to  be,  and  bow  his  property  stands  related  to  it,  and  to 
enable  an  engineer  to  know,  or  by  measurement  to  deter- 
mine, its  exact  location  and  to  estimate  the  amount  of 
material  necessary  to  complete  it  and  its  cost. 

WHAT  WILL  AMOUHT  TO  SUFFICIENT  DBSCBIPTIOH 

Without  entering  into  detail  a  substantial  compliance 
with  the  statute  is  all  that  is  required.'  The  difficulty  is 
to  apply  the  rule  to  the  facts  proven  or  admitted  in  each 
case.' 

It  has  been  held  that  an  ordinance  in  which  indefinite 
and  uncertain  terms  are  used,  will  be  within  the  stat- 
utory requirements,  if  it  can  be  shown  by  oral  proof  that 
these  terms  have  a  definite  and  certain  meaning  to  civH 
engineers  in  the  locality  where  the  improvement  is  to 
be  made.* 

S— Petree    et   (0.    v.    Hyao   Puk,  Citr  of,  135  lU.  GS2  (A2.) ;  Chicago 

THlace  of,  120  HI.  287  (Al.) ;  Bu-  Union  Tract.  Co.  et  &1.  t.  Ctiiwgo, 

tar  rt  al  ¥.  CSiicago,  City  of,  1S2  City  of,  215  lU.  410  (Af.) ;  Chicago 

in.  37    (Af.) ;    DanTille,   (Sty  of  v.  Union    Trac    Co.    \.    Chiugo,    Oitj 

HeAdams  «t    aL,    153    lU.    216    (B.  of,  E22  lU.  144  (Af.)  ;  Ogden,  fflul- 

B.) ;  Chicago,  City  of,  Appellant  t.  don  ft  Co.  t.  Chicago,  (»^  of,  224 

LeHo7n«  st  al.,  B43  UL  379  (S.  B.) ;  lU.  294  (Af.) ;   Haley  et  aL  v.  id- 

Springfield,  aty  of  r.  Sale  et  al.,  ton.   City  of,   152   III.  113    (Af.); 

U7  m  360  (B.  R.).  Ohicago,  C!^  of  t.  Binger  et  al.,  202 

3— B«neviUe,  aty  of  r.   Henler  lU.  76  (B.  B.). 

et  aL,  225  IlL  404  (B.  B,) ;  BeUe-  4— Levy  t.  Chicago,  aty  of,  113 

TiOe,  Cl^  of  T.  Pflngeten  et  al,  286  in.  650  (Af .) ;  Oiieago  Union  Trae. 

□L  2B3  <B.  B.);  Woods  t.  Obioago,  Co.   v.    Chicago,   aty   of,   222   HL' 
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An  ordinance  declared  that  a  brick  pavement  should 
be  "laid  on  a  foundation  of  cinders,  sand,  gravel,  or 
other  material  equally  suitable."  It  was  held  that  the 
kind  of  nraterial  was  not  thereby  rendered  uncertain, 
as  "other  material  equally  suitable"  could  be  rejected 
as  surplusfige.' 

An  ordinance  that  provided  for  the  construction  of  a 
sewer  with  "necessary  man-holes"  was  held  to  be  suf- 
ficiently descriptive  of  the  location  and  number,  because 
an  engineer  could  determine  the  number  and  location." 

WiUi  reference  to  the  quality  of  brick  that  should  be 
used  in  a  street  improvement,  an  ordinance  that  called 
for  the  "best  quality  of  brick  made"  was  held  sufficient, 
as  their  selection  was  to  be  made  by  the  city  engineer 
and  street  committee.^ 

An  ordinance  provided:  "Curbstones  now  placed  on 
each  side  of  the  roadway  of  said  Ashland  Avenue  and 
on  each  side  of  said  roadways  of  all  intersecting  streets 
and  alleys,  extending  from  the  curb  line  to  the  street 
line,  produced  on  each  side  of  said  Ashland  Avenue  be- 
tween said  points,  to  the  extent  of  1,810  lineal  feet  shall 
be  reset."  There  was  also  a  provision  for  paving  the 
roadways  of  South  Ashland  Avenue  between  said  points 
and  of  aU  intersecting  streets.  It  was  held  that  the  fact 
that  curb  lines  had  not  been  established  on  one  of  the 
intersecting  streets  would  not  render  the  ordinance 
uncertain  as  "the  ordinance  is  designed  to  provide  for 
the  improvement  of  Ashland  Avenue,"  and  not  the  inter- 
secting streets,' 

An  objection  to  an  ordinance  was:  "That  it  did  not 

144  (Af.);  Bbannou  et  al.  t.  HIub-  For  deflnitioB  of  "  intersecting" 

dale,  Village  of,  180  111.  202  (Af.).  see  Gage  et  sL  t.  Chicago,  Git;  of, 

5— JacbouTille  a,j.  Co.  t.  Jack-  203  ni.  26  (Af.). 

Bonville,  City  of,  114  IlL  562  (Af.).  8— Beero  et  «L  v.  Chicago,  dtj 

6 — Sprin^eld,  City  of  v.  Mathus  of,  22S  DL  376  (Af.). 
et  aL,  124  lU.  6S  (B.  B.). 

7 — Kimble  et  aL  t,  Peoria,  Oi^y 
of,  140  111.  157  (Af.). 


itizecoy  Google 


Spbcial  Assessments  335 

describe  the  thickness  of  the  vitrified  tile-pipe  to  be 
nsed."  The  court  in  sustaining  the  ordinance  observes: 
"The  ordinary  and  usual  tile-pipe  as  nsed  in  commerce 
and  trade,  of  a  standard  thickness  as  recognized  by  man- 
ufacturers, would  be  included  in  the  term  'vitrified  tUe- 
pipe,*  as  its  thickness  is  usually  determined  by  its  in- 
ternal dimensions."  ^ 

Though  an  ordinance  does  not  state  the  specific 
amount  to  be  raised  by  special  tax  and  amount  to  be 
raised  by  general  tax,  it  will  not  be  declared  void  if  the 
daia  is  given  whereby  these  amounts  can  be  deter- 
mined.'" 

OBDINANCES — NBCESSABY  AVEBMBNTB — ^PBBSUUPTIONS 

An  ordinance  provided  that  a  sewer  should  be  laid 
along  certain  streets,  naming  them,  bat  did  not  aver  that 
"the  locus  in  quo  of  the  proposed  improvement  is  within 
the  City  of  Chicago."  The  court  in  holding  that  the 
presumption  will  be  indulged  that  the  city  was  acting 
within  its  territorial  jurisdiction,  observes:  "The  ordi- 
nance was  passed  by  the  city  council  in  the  exercise  of 
its  statutory  authority  to  make  local  improvements  by 
special  assessment,  and  we  are  of  the  opinion  that  the 
same  intendments  in  favor  of  its  validity  should  be  in- 
dulged in,  which  usually  prevail  in  relation  to  the  acts 
of  other  legislative  bodies,  viz. :  that  such  body  has  not 
intended  to  exceed,  and  has  not  in  fact  exceeded,  its  ter- 
ritorial jurisdietion."  " 

OBDtHAKOE — BBASOKABLB — DBFINIIB 

Ordinance  not  open  to  attack  because  unreasonable, 
because  it  provides  that  ^here  shall  be  placed  on  both 

9 — B^fam  t.  Obieago,  Citj  of,  17S  11— I>«laiiuit«r  at  aL  t.  Ohieago, 

in.  56  (Af.).  Ci^  of,  158  HL  576  (Af.) ;  Stanton 

lO—KinUo  «t  aL  V.  Peoria,  dtj  et  al  r.  Obieago,  (Stj  of,  154  lU. 

o^  140  HL  IS7  (Af.).  23  (Af.). 
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sides  of  a  sewer  opposite  each  25  feet  of  lot  frontage 
"house  connection  slants."  This  does  not  amount  to  an 
arbitrary  subdivision  of  the  property  assessed.  Chioago, 
City  of  V.  Corcoran,  196  111.  146  (B.  B.)." 

Oirdinance  not  indefinite  whii^  provides  for  paving  a 
street,  if  it  fnniishes  the  data  by  which  the  exact  width 
can  be  ascertained.  It  is  not  necessary  to  state  the  width 
of  the  street,  if  from  specifications  in  the  ordinance  it 
can  be  determined." 

An  orcKnanoe  that  provides  for  sodding  a  part  of  a 
street,  graveling  a  part  and  a  sewer  under  it,  is  not  open 
to  the  charge  of  combining  three  improvements.'*  Nor 
is  one,  that  unites  several  streets  and  parts  of  streets, 
invalid,  if  so  related  tiiat  they  can  be  considered  as  one 
entire  scheme  of  improvement.*" 

Ordinance  not  invalid  that  refers  to  an  ordinance  on 
file  in  the  city  clerk's  office  that  establishes  the  grade 
of  a  street." 

In  Belleville,  City  of  v.  Miller,  257  El  244  (Af.),  it  is 
held,  that  an  ordinance  will  not  be  declared  unreasonable 
unless  the  evidence  clearly  shows  it. 

In  determining  whether  a  sidewalk  ordinance  is  rea- 
sonable the  facts  to  be  considered  are:  Width  and  ma- 
terial of  the  sidewalk  to  be  constructed;  width  of  the 
street;  locality  (business,  residence  or  both) ;  its  present 
condition  (as  to  its  being  in  or  out  of  repair,  safe  or 
nnsafe) ;  value  of  abutting  property.^^ 

12 — Doaue   t.    Chic&gv,  Ci^  of,  16 — CulinTille,    (Htj    of   t.    He- 

108  m.  471  (Af.) ;  Walker  «t  al.  v.  aura,  1S6  BL  492  (B.  B.) ;  CMcago 

Chicago,  atj  of,  20S  111.  531  (Af.).  ft  Northern  PacUe  K.  B.  Go.  t.  Chl- 

13— Woods  T.   Chieago,   City  of,  eago.  City  of,   172  lU.  66   (Af.); 

135  111.  682  (Af.).  Steele  et  a1.  t.  Biver  Forest,  Til- 

14— Murphy  t.   Peoria,  City   of,  lage  of,  141  IlL  302  (Af.);  Shan- 

110  m.  500  (Af.  in  pt,  B.  in  pt.).  nan  et  aL  t.  Hinsdale,  Village  of, 

IS— Springfleld,  City  of  t.  Qieea  180  IlL  802  (Af.). 
et  aL,  120  TO.  260  (B.  B.) ;  Wilbur  17— Oiicago,  Oity  of  v.  WiUon  et 

et  aL  T.  SpriDgfleld,  City  of,  123  lU.  al.,  105  HI.  10  (B.  B.). 
305  (Af.). 
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A  description  in  a  paving  ordinance  is  sufficient  if  con- 
sidered within  the  terms  of  a  general  ordinance  given  in 
evidence.  Any  contractor,  or  person  experienced  in  con- 
structing pavements,  could  substantially  comply  mth  the 
improvement  ordinance  according  to  its  intent.*" 

DEFECTIVE  OEDIMANCE  AS  DISTINGUISHED  FBOM  A  VOID 
OBDINANCB 

McOiesney  v.  Chicago,  City  of,  201  HI.  344,  was  re- 
versed because  the  court  below  sustained  an  ordinance 
that  provided  that  the  cost  of  the  assessment  should  be 
pnt  on  the  property.  It  was  held,  when  the  cause  was 
re-docketed  that  a  new  ordinance  was  not  required,  but 
the  assessment  might  be  recast  and  the  error  elim- 
inated.'" 

OBDIVANCE   MAT  BBQUIBE  BIDDBBS  TO  SUBMIT  BPBCIHBNB  OF 

BATBEUL  TO  BE  USED 

An  ordinance  is  not  void  that  requires  bidders  to  sub- 
mit spedmen  bricks  to  be  subjected  to  a  "specified  ab- 
sorption and  abrasion  test"  by  the  board.^ 

LOCAL   IHFBOVEUENT   DEFINED 

An  ordinance  provided  for  constrncting  a  reservoir, 
sinking  a  well,  erecting  stand  pipes  and  pumping  works. 
It  also  provided  for  laying  pipes  for  the  conveyance  of 
water  along  the  streets.  It  was  held  that  the  latter  pro- 
vision could  be  made  a  charge  upon  the  property 
specially  benefited.*' 

18 — Chiugo  Union   Tr«.   Co.   «t  20 — Chicago,  City  of  v.  Bingn  flt 

aL  T.  CUeago,  City  ol,  21S  ni.  410  bL,  202  111.  7S  (R.  B.), 

(Af.).  21— Hughes   et   bL 

19—MeCbemtj  et  al.  v.  Chietgo,  atj  of,  163  III  B$6  (.At.). 
City  at,  205  HL  SSS  (Af.). 
B.F.—22 
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A  local  improTement  may  be  defined  as  one  that  en- 
hances the  value  of  property,*'  in  a  territory  not  co- 
extensive with  the  boondaries  of  the  monicipality. 

OBOmAKCB WHEN  ESEOB  UAT  BE  ELUmTAIBD 

McChesney  et  al.  v.  Chicago,  City  of,  205  111.  528  (Af.). 
This  case  was  first  in  the  supreme  conrt  as  McChesney 
V.  Chicago,  City  of,  201 II!.  344,  and  reversed  becanse  the 
ordinance  illegally  required  the  costs  of  making  and 
levying  the  assessment  to  be  included  in  the  assessment 
against  the  property. 

When  the  case  was  re-docketed  the  city  made  a  motion 
to  have  the  assessment  recast  and  the  error  of  costs 
eliminated,  which  the  conrt  did. 

On  appeal  it  was  contended  that  the  ordinance  was 
void  because  this  item  of  costs  was  included  in  the  orig- 
inal estimate  and  that,  therefore,  the  error  could  not 
be  cured,  but  there  should  be  a  new  estimate.  That  the 
court  was  without  jurisdiction  to  enter  the  confirmation 
order. 

Court:  "If  an  ordinance  for  a  special  assessment  is 
void  it  is  a  nullity,  and  a  court  can  not  acquire  juris- 
diction to  confirm  an  assessment  by  virtue  of  it.  An 
ordinance  by  which  a  city  attempts  to  levy  a  special 
assessment,  not  authorized  by  law,  is  of  that  nature,  as 
where  it  provides  that  the  cost  of  paving  approaches 
to  a  viaduct  or  other  space  which  it  is  the  duty  of  a  rail- 
road company  to  pave,  shall  be  paid  by  special  aasese- 
ment  levied  upon  the  property  of  individuals."  Citing 
the  Nodeck  case,  202  HI.  257;  203  111.  451.  "If  an  im- 
provement cannot  in  law  be  paid  for  by  specif  assess- 
ment, an  ordinance  providing  that  it  shall  be  so  paid 
is  void,  because  not  within  the  power  of  the  city." 

22 — Illinoia  Cent  B.  B.  Co.  t.  De- 
eatur,  C5ty  of,  154  111.  173  (Af.). 
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a  sttpplbmbntal  ordinance  and  new  assessment 
tjndeb  section  46,  abticle  9,  1872 

A  confirmation  judgment  was  reversed  (Markley  v. 
Chicago,  City  of,  170  lU.  358,  December  22,  1897)  be- 
cause the  estimate  of  tiie  cost  of  the  improvement  was 
not  signed  by  the  commissioners  appointed  by  the  city 
council-  Pending  the  review  of  the  confirmation  judg- 
ment, the  improvement  was  completed,  accepted  by  the 
dty  and  vonchers  issued  for  its  payment.  After  the 
remanding  order  had  been  filed  in  the  county  court,  the 
city  council  passed  a  supplemental  ordinance  and  a  new 
petition  was  filed  under  which  the  county  court  fm- 
nuUed  its  former  order  confirming  the  first  assessment 
and  appointed  three  men  to  make  a  new  assessment. 
The  same  party,  who  had  secured  a  reversal  of  the 
former  judgment,  appeared  and  filed  objeetions  to  the 
confirmation  of  the  new  assessment. 

Jn  overruling  the  objections,  the  court  held  that 
"the  order  of  the  county  court  setting  aside  the  first 
assessment"  was  not  open  to  the  objection  that  it  was 
done  "many  terms  after  the  judgment  was  entered," 
because  the  court  was  acting  in  obedience  to  the  man- 
date of  the  supreme  court.  Further,  it  was  held,  that,  as 
the  improvement  had  been  completed  under  an  ordinance 
that  snfficiently  specified  its  "nature,  character,  etc.," 
the  same  details  need  not  be  repeated  in  the  supple- 
mental ordinance. 

To  the  objection  that  the  supplemental  ordinance  had 
not  been  recommended  by  the  board  of  local  improve- 
ments, as  required  by  the  Act  of  1897,  it  was  held,  that 
section  99  of  the  Act  of  1897  provided  that  actions  pend- 
ing at  the  date  of  the  passage  of  the  Act  of  1897,  would 
be  controlled  and  governed  by  the  former  act. 

The  original  ordinance  (for  curbing,  grading  and 
paving)  provided  "that  the  curbstones  shall  not  be  less 
than  four  feet  long,  three  feet  deep  and  five  inches  in 
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thickness,"  to  be  "embedded  apon  flat  stones,  the  size, 
quality  and  kind  of  which"  were  not  given.  It  was  con- 
tended that  this  description  was  not  sufficient  to  meet 
the  statutory  requirements.  But  it  was  held  in  over- 
mling  the  objection  that  the  legislature,  in  declaring 
"the  ordinance  shall  prescribe  the  nature,  character, 
locality  and  description  of  such  improvement"  had  in 
mind  "the  protection  of  the  property  owner"  and  the 
data  necessary  for  the  commissioners"  to  make  an  in- 
telligent estimate  of  the  cost."  But  after  an  improve- 
ment has  been  completed,  the  details  witb  reference  to 
size,  material,  quality,  locality,  etc.,  are  of  no  further 
use,  to  property  owner  or  commissioner." 

DEFBCTIVB  AND  VOm  ORDINANCE  DISTINOUISHBD 

In  Chicago,  City  of  v.  Gait,  225  DL  368,  the  question 
arose  whether  the  ordinuice  under  which  tiie  assessment 
had  been  levied  was  void.  The  conrt  below  held  that  it 
was  relying  upon  Clarke  v.  Chicago,  City  of,  185  lU-  354; 
BasH  V.  Idem,  195  111.  109;  Bickerdike  v.  Idem,  203  111. 
636 ;  and  Becker  v.  Idem,  208  HI.  126.  The  supreme  court 
in  reversing,  observes : 

"In  those  cases  it  was  held,  that  the  particular  mode 
provided  by  the  statnte  for  the  levy  of  a  special  assess- 
ment must  be  pursued,  and  that  an  ordinance  will  not 
antliorize  an  assessment  until  all  the  preliminary  re- 
quirements of  the  statute  have  been  complied  with.  Lan- 
guage was  used  to  the  effect  that  the  proceedings  prior 
to  the  adoption  of  the  ordinance  are  jurisdictional,  with- 
out which  no  valid  ordinance  can  be  passed,  and,  in 
effect,  that  the  ordinances  involved  were  void  and  the 
court  without  jurisdiction  to  proceed,  but  in  none  of 
them  was  the  question  whether  the  ordinance  was  void 

83— Harkler  v.  Chicago,  Citj  of,  B.) ;  Chicago,  City  of  t.  Gait,  2S5 
ISO  m.  276  (Af.);  Chicago,  at;  of  lU.  308  (B.  B.);  Chicago  Ci^  of, 
T.  Hnlbert  et  aL,  SOS  III.  346  (B.      Appellee  v.  Gage,  237  HL  328  (Af.). 
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and  a  nullity,  or  merely  insufficient  or  defective,  in  any 
manner  involved.  The  actual  decision  in  each  case  was 
that  the  provision  of  the  statute  for  the  protection  of 
the  property  owner  are  mandatory  and  must  be  strictly 
complied  with.  The  preliminary  requirements  of  the 
law  are  jurisdictional  in  the  sense  that  they  are  essential 
steps  in  the  proceeding,  culminating  in  a  special  assess- 
ment, but  it  was  not  held  in  any  case  that  the  county 
court  had  no  jurisdiction  to  act  at  all  or  to  hear  and 
determine  the  controversy." 

"plat  stones"  and  "height  of  ctjhb"  obdikance 

Judgments  of  confirmation  of  assessments  made  under 
the  provisions  of  the  Act  of  1872  were  reversed  by  the 
mpreme  court  after  the  Act  of  1897  went  into  force, 
because  of  the  omission  from  the  ordinance  bf  the  data 
from  which  the  height  of  the  curb  could  be  determined. 
(See  note  under  24.) 

sufflembhtai.  obdinance  to  cube  fobueb  defects 

After  the  reversal  of  the  several  confirmation  judg- 
ments, the  city  council  of  Chicago  passed  a  supplemental 
ordinance  and  made  a  new  assessment  under  the  pro- 
visions of  sections  57,  58  and  60  of  the  Act  of  1897.  It 
was  held,  that  a  new  assessment  could  be  made  under 
the  new  act,  without  an  estimate  being  made,  as  re- 
quired in  the  first  instance  under  the  ordinance.  And 
further,  it  was  held,  that  it  was  the  duty  of  the  city  coun- 
cil to  make  a  new  asBessment  when  the  confirmation 
judgment  is  reversed,  regardless  of  whether  the  cause  is 
remanded  or  not" 

24— Gnrtcin  et  ftL  v.  Chicago,  City  et  al.  v.  Idem,  178  III  560  (B.  B.) ; 

of,  201  HL  534  (Af.).  Lusk  et  aJ.  v.  Id«m,  176  Id.  ZOT  (B. 

Note:     Holden  et  aL  t.  Chicago,  R.);   Dickey   t.   Idem,   179   Id.   184 

at;  of,  178  nU  263  (B.  B.) ;  Jacob  (B.  B.)  i  Newkirk  et  aL  t.  Idem,  180 
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ABSESSMBKra — 60LE  CONDITION  FOB  MAKING 

The  sine  qua  non  of  a  special  aseessment  or  a  special 
tax. 

The  one  condition  upon  which  a  special  assessment 
or  a  special  tax  can  repose  upon  public  or  private  prop- 
erty is  "benefit."  Some  benefit  must  be  bestowed  upon 
the  property  of  the  individual,  that  is  not  shared  by 
the  community  at  large.  The  test  to  be  applied  is :  Will 
the  proposed  improvement  enhadee  the  market  value 
of  the  property?  **  An  apportionment  of  benefits  between 
life  estates  and  remainders  does  not  enter  into  the 
question." 

If  the  property  is  limited  to  some  special  use,  as  for 
instance  right  of  way  of  a  railway  company,  the  question 
is:  Will  the  property,  under  its  restricted  use,  be  en- 
hanced in  value! ''' 

Public  property  ^  and  church  property  ^*  are  liable 
to  be  specially  assessed. 

It  is  not  a  valid  objection  against  confirming  an 
assessment  roll  that  a  right  of  way  has  not  been  con- 
demned."" 

cago,  atj  of,  158  m.  18  (Af.  in  pt, 
B.  ill  pt);  lUinoiB  Gent.  IL  "R.  (Jo. 
V.  Deeatar,  at;  of,  12fl  SL  82 
(Af.);  lUiDois  Gent.  B.  B.  Oo.  v. 
Mattoon,  dtj  of,  UI  DL  32  (Af.) ; 
IQinoia  Cent.  B.  B.  Co.  t.  Decatur, 
atr  of,  1S4  m  173  (Af.)  -,  Chicago 
&  N.  W.  Bj.  Co.  V.  Elmhnrst,  165 
la  148  (Af.) ;  Cicero  ft  Proviso  8t 
By.  Co.  T.  Chieago,  City  of,  17«  IH. 
501    (Af.). 

28 — Adams,  County  of  v.  QuiiKy, 
City  of,  130  HI.  566  (Af.)  ;  McLeui, 
County  of  V.  Bloamington,  (Sty  of, 
106  m  20S  (Af.). 

29 — Cliicago,  City  of  t.  Baptist 
Thedogical  Union,  115  HL  245  (B. 
B.). 

30— Huncrberg  v.  Hyde  Park,  Vil- 


Id.  142  (B.  B.)  {  Cruiekfthonk  et  al. 
V.  Idem,  181  Id.  415  (B.  K.) ;  Jar- 
rett  et  a),  t.  Idem,  181  Id.  242  (B. 
B.) ;  Libby  et  aL  t.  Idem,  187  Id. 
18»  (B.  E.). 

29 — Thomas  v.  Chicago,  City  of, 
162  DL  292  (Af.)j  Ligbtner  v.  Peo- 
ria, City  of,  150  lU.  80  (Af.) ;  Clark 
V.  Chicago,  aty  of,  166  lU.  84 
(Af.). 

26 — CMcago  Union  Trae.  Co,  et 
al.  V,  Chicago,  City  of,  204  IlL  363 
(Af.). 

27 — Chicago  Union  Trac.  Co.  et 
aL  T.  Chicago,  City  of,  204  HI.  363 
(Af.);  Chicago  Union  Trac  Co.  v. 
Chieago,  aty  of,  207  111.  544  (Af.) ; 
Washbarn  t,  Chicago,  CSty  of,  198 
111.  d06  (Af.);  Bich  et  al.  v.  Chi- 
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coniiquoub  pbopebtt 

The  term  "contignous  property"  aa  used  in  the  stat- 
nte  applies  to  special  tax  and  not  to  special  assessment.^* 

A  special  tax  upon  contiguous  property  will  be  sus- 
tained." 

DIVISION   IKTO   INSTAI^MENTS 

In  1887  the  legislature,  in  amending  article  nine  of  the 
Act  of  1872  by  adding  thirteen  more  sections  thereto, 
provided : 

Section  55:  "That  the  amount  of  any  special  assess- 
ment for  any  local  improvement  in  any  city,  incorpo- 
rated town  or  village  may  be  divided  into  instalments, 
when  BO  provided  by  the  ordinance  providing  for  the 
said  improvement,  tbe  first  of  which  shall  not  exceed 
the  sum  of  25  per  cent  of  the  total  of  said  assessment, 
and  which  shall  he  due  and  payable  from  and  after  con- 
firmation of  said  assessment  The  remaining  portion  of 
said  assessment,  after  deducting  the  said  first  instal- 
ment, shall  be  divided  into  fonr  equal  annual  instal- 
ments, which  said  instalments  shall  he  payable  umually 
thereafter,  and  collected  in  the  same  manner  that  other 
assessments  are  now  collected.  Each  of  said  fonr  last 
named  instalments  shall  bear  interest  at  the  rate  of  six 
per  cent  per  annum  from  and  after  the  first  day  of  July 
next  succeeding  the  confirmation  of  said  assessment." 
Sec.  55,  Ses.  Laws,  p.  104,  1887. 

In  1891  the  statute  was  amended  and  provision  was 
made  to  collect  special  assessments  in  five  instalments. 

In  1893  the  le^slature  passed  an  act  authorizing  the 
division  of  special  assessments  in  cities,  towns  and  vil- 

hge  of,  130  m.  156  (Af.);  HoImM  Sl—Onild,  Jr.  t.  Ohiesgo,  0!^  of, 

T.  Hfde  Fuk,  Tillage  of,  121  lU.  S2  IlL  472  (Af.). 

in  (Af.) ;  Holt  et  ti.  V.  EMt  St.  32— LigiitDer  t.  Peoria,  Ot^  of, 

LMii^  a^  of,  150  HI.  530  (Af.).  150  ni.  80  (Af.). 
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lages  into  InstalmentB,  authorizing  the  issue  of  bonds  to 
anticipate  the  collection  of  the  deferred  instalments. 

Section  1:  "That,  whenever  the  corporate  authorities 
of  any  city,  town  or  village,  have  heretofore  levied,  or 
shall  hereafter  levy,  any  special  aBsesament  pursuant  to 
law,  it  shall  be  lawful  for  such  corporate  authorities  at 
any  time  prior  to  the  commencing  the  collection  thereof, 
to  provide  by  ordinance  that  said  assessment  be  divided 
into  instalments,  not  more  than  seven  in  number,  the 
first  of  which  instalments  shall  be  due  and  payable  on 
and  after  confirmation  thereof,  and  the  second  instal- 
ment one  year  thereafter,  and  so  on  until  all  are  paid. 
But  such  division  shall  be  so  made  that  the  first  instal- 
ment shall  include  all  the  fractional  amounts,  leaving 
each  of  the  remaining  instalments  equal  in  amount  and 
multiples  of  $100,  which  said  assessment  and  instalments 
shall  bear  interest  from  and  after  30  days  succeeding 
the  date  of  confirmation  at  the  same  rate,  and  be  col- 
lected in  like  manner  as  is  now  provided  by  law."  Ses. 
Laws,  p.  78,  1893.  As  this  statute  did  not  refer  to  the 
Amendments  of  1887  and  1891  and  did  not  mention 
special  tax,  the  question  in  its '  construction  arose 
whether  it  was  a  part  of  the  9th  art.,  ch.  24,  of  the  Stat- 
ute of  1872  and  whether  It  was  the  intention  to  include 
under  the  term  "assessment,"  "special  tax,"  as  well  as 
"special  assessment" 

In  English  v.  Danville,  City  of,  150  111.  92,  it  was  held, 
that  this  act  should  be  considered  a  part  of  article  9  and 
that  the  term  "assessment"  should  include  "special 
tax."" 

In  Charleston,  City  of  v.  Cadle  et  a!.,  166  111.  487,  it 
was  held  that  the  Act  of  1893  authorizing  the  division 
of  a  special  i^sessment  into  instalments,  could  not  be 
resorted  to  for  a  support  of  a  special  assessment  levied 

33 — Lightner  ▼.  Peoria,  OLij  of,  t.  Chiemgo,  (Stj  of,  21S  HI.  18 
ISO   IlL  80    (Af.);    Goodrich  flt  «1.       (Af.}. 
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to  constmct  a  drain  under  the  Act  of  June  22,  1885, 
Laws  of  1885,  p.  60. 


No  constitational  right  is  invaded  by  statute  fixing 
rate  of  interest  on  the  deferred  payments  of  special 


KBW  AND  SnPPLEHENTAL  ASSESSMENT 

The  Statute  of  1872,  section  46,  article  9,  Chapter  24, 
R.  S.  1874,  provided  for  a  new  assessment,  when  a 
former  assessment  had  been  set  aside  by  any  court  or 
annulled  by  a  city  council.'* 

Section  47  provided  for  a  supplemental  assessment,  in 
case  the  first  assessment  proved  insufficient. 

Section  48  provided  for  a  new  or  supplemental  assess- 
ment, any  time  within  five  years  from  the  date  of  the 
original  confirmation  judgment,  in  case  the  "city  or  vil- 
lage shall  fail  to  collect  the  whole  or  any  portion  of  any 
special  assessment  that  may  be  levied." 

This  section,  as  held  by  the  court  in  Chicago,  City  of, 
AppeUee  v.  Willoughby  et  al.,  249  HI.  249,  substantially 
re-appears  in  section  60,  Act  of  1897  (p.  122). 

In  the  Local  Improvement  Act  of  1897,  section  46  re- 
appears as  section  57  (Ses.  Laws,  p.  121) ;  section 
47  re-appears  as  section  59  with  a  slight  change. 

In  the  Act  of  1897  a  new  section  (sec.  58)  appears 
which  provided  that  no  special  assessment  shall  be  held 
void  because  levied  for  work  already  done,  if  it  shall 
appear  that  such  work  was  done  in  good  faith,  etc" 

34— Onge  et  aL  t.  Chicago,  dtj  Harklej  v.  Chicago,  CSt;  of,  190  111. 

of,  SIC  la  107  (Al.  in  pt).  276  (Af.) ;  Unrrajr  et  al.  t.  Chicago, 

S5— FiMport  at.  Bj.  Co.  et  aL  t.  Citj  of,  176  ni.  340  (Af.) ;  Qoodrieh 

Piwport,    Clt7    of,    Ifil    m    4S1  et  aL  t.  Chuago,  City  of,  218  HL  18 

(Af.);  Mo^an  Park,  Village  of  v.  (Af.)- 
Oaku  et  aL,  138  III.  CIS  (B.  B.) ; 
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Section  58  received  a  construction  of  the  supreme 
court  in  Chicago,  City  of  v.  Hnlbert  et  al.,  205  IlL  346. 
Wherein  the  court  observes: 

"To  authorize  an  ordinance  for  a  new  assessment 
under  the  foregoing  section  it  must  appear  (a)  that  the 
work  was  done  in  good  faith  by  contract  duly  let  and 
executed  pursuant  to  an  ordinance  providing  that  such 
improvement  should  be  paid  for  by  special  assessment; 
(b)  that  the  prior  ordinance  shall  be  held  insufficient  for 
the  purpose  of  bu<^  assessment,  or  otherwise  defective, 
so  that  the  collection  of  the  assessment  therein  provided 
for  becomes  impossible;  (o)  that  the  original  assessment 
be  set  aside  by  some  court;  (d)  that  a  new  or  special 
ordinance  be  passed  providing  for  such  new  assessment; 
(e)  that  a  new  assessment  be  made  and  returned  and 
like  notice  given  and  proceedings  had  as  are  required 
in  relation  to  the  first  ordinance  and  assessment,  except 
that  the  same  need  not  be  originated  or  presented  by  the 
board  of  local  improvements."" 

Sections  57  and  58  were  construed  by  the  supreme 
court  in  Lincoln,  City  of,  Appellee  v.  Harts,  et  aL,  256 
HI.  253  (B.),  and  it  was  held  that  if  the  ordinance, 
under  which  the  former  work  was  done,  was  void  and 
not  merely  defective,  a  supplemental  assessment  could 
not  be  levied. 

To  meet  this  holding,  the  legislature  in  1913  (Laws 
of  1913,  p.  166)  amended  sections  57  and  58.  The  pur- 
pose of  the  amendment  was  that  cities  might  provide 
for  the  payment  of  the  cost  of  improvements  that  had 
been  constructed  under  void  ordinances. 

Section  59  was  again  amended  in  1919.  See  Ses.  Laws, 
p.  644. 

3(1 — C!hl»go,  CStj;  of  t.  Oalt,  ZZ6      B.) ;  Chicago,  Ci^  of,  AppellaB  t, 
HL  368  (B.  B.);  ChicAgo,  Cltj  of      CUrk,  S33  HL  404  (Af.). 
T.  Hnlbert  et  mL,  205  lU.  340  (B. 
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ckbtiiricatb  of  impbovbmbnt  boaed — bbctiob  84 

The  statute  provides  that  within  30  days  after  the  final 
completion  and  acceptance  of  the  work  the  board  shall 
certify  to  the  court  in  which  the  assessment  was  con- 
firmed the  cost  of  the  same,  together  with  the  amonnt 
"estimated  by  the  board  to  be  required  to  pay  the  accru- 
ing interest  on  bonds  or  vouchers  issued  to  anticipate 
collection,  and  thereupon,  if  the  total  amount  assessed 
for  said  improvement  upon  the  public  and  private  prop- 
erty exceeds  the  cost  of  the  same,  all  of  said  excess, 
excepting  the  amount  required  to  pay  such  interest  as 
herein  provided  for,  shall  be  abated  and  the  judgment 
reduced  proportionately  to  the  public  and  private  prop- 
erty owners,  and  shall  be  credited  pro  rata  upon  the  re- 
spective assessments  for  said  improvements  under  direc- 
tion of  the  conrt,  and,  in  case  the  assessment  is  collectibW 
in  instalments,  such  reduction  shall  be  made  so  that  all 
instalments  shall  be  equal  in  amount,  except  that  all 
fractional  amomits  shall  be  added  to  the  first  instalment, 
so  as  to  leave  the  remaining  instalments  in  the  aggre- 
gate equal  in  amount  and  each  a  multiple  of  one  hundred 
dolian.'* 

The  statute  further  provides  that  the  board,  when  an 
assessment  is  divided  into  instalments,  certify  to  the 
court  whether  or  not  the  improvement  conforms  sub- 
stantially to  the  requirements  of  the  original  ordinance 
and  to  make  an  application  to  the  court  to  hear  and 
determine  that  question  in  a  summary  mamier,  after 
giving  property  owners  15  days  notice  of  the  time  and 
place  of  the  hearing.  The  statute  provided  that  the 
order  made  by  the  court  shall  be  conclusive  upon  the 
parties  and  no  appeal  therefrom  or  writ  of  error  there- 
to shall  be  allowed. 

In  Peoria,  City  of,  Appellant  v.  Smith,  232  III.  561 
(Af.),  it  was  held,  that  the  provision  of  the  statute  with 
reference  to  the  conclusiveness  of  the  county's  court 
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judgment  did  not  apply  to  the  question  of  dividing  the 
rebate  among  the  several  property  owners. 

See  People  ei  reL  v.  Cohen  et  al.,  219  HL  200  (E.  B.), 
and  People  ex  reL,  Appellee  v.  Martin  et  al.,  243  DL  284 
(Af.),  where  an  unsuccessful  attadt  was  made  upon  the 
validity  of  section  84. 

IMPBOVEMBNT   BOARD 

The  Act  of  1897,  section  6,  aa  finally  amended  in  1901, 
provided  that  in  cities  of  100,000  or  more  there  was 
created  a  "board  of  local  improvements,"  consisting  of 
the  superintendent  of  special  assessments  and  four  other 
members.  In  cities  having  more  than  50,000  and  less 
than  100,000  the  board  consists  of  five  members,  to  wit: 
Commissioner  of  public  works,  superintendent  of  streets, 
superintendent  of  sewers,  superintendent  of  special 
assessment  and  the  city  engineer. 

In  cities  of  less  than  50,000  the  mayor,  the  public  engi- 
neer and  the  superintendent  of  streets  constitute  the 
board,  except  where  the  commission  form  of  government 
has  been  adopted.  Sec.  23  of  Art.  13,  as  amended  in  1917, 
p.  284,  discontinues  the  board  of  local  improvements,  as 
held  in  Chrisman,  Appellee  v.  Cusick,  290  lU.  297  (E.  R.). 

DSSCBimON  OF  IMPBOVEMBNT 

Description  of  an  improvement  in  a  resolution  may 
be  less  specific  than  in  the  ordinance  based  thereon. 

An  improvement  ordinance  provided  for  "curbing, 
grading  and  paving  with  asphalt  Cornelia  Avenue  from 
Eobey  Street  to  West  Ravenswood  Park  in  the  City  of 
Chicago." 

The  record  of  the  improvement  board  was  attached 
because:  "(a)  No  width  of  roadway  is  established;  (b) 
the  thickness  of  the  asphalt  wearing  surface  is  not  given ; 
(c)  the  public  hearing  resolution  is  not  for  the  same 
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improvement  shown  in  the  first  resolution;  (d)  nothing 
is  shown  as  to  the  establishment  of  the  grade  lines  to 
which  the  completed  improvement  most  conform. ' ' 

The  court  in  sustaining  tiie  indefiniteness  of  descrip- 
tion in  the  improvement  board  record  declare:  "The 
manifest  object  of  creating  each  a  board,  and  of  the  pro- 
ceedings before  it,  is  to  prevent  hasty,  ill-advised  or 
secret  action  by  city  antiiorities  without  giving  to  the 
property  owners  whose  interests  are  involved  an  oppor- 
tunity to  be  heard.  It  is  the  duty  of  a  board  of  local 
improvements  to  hear  the  objections  of  property  owners 
and  to  consider  their  rights  and  protect  their  interests, 
and  that  is  the  object  of  a  public  hearing."  *  •  * 
"The  object  of  the  statute  is  attained  if  the  descrip- 
tion of  the  improvement  is  such  as  to  give  property 
owners  a  general  understanding  of  what  is  proposed  to 
be  done  and  the  estimated  cost,  and  that  is  all  the  lan- 
guage of  the  statute  requires.  {Walker  v.  City  of  Chi- 
cago, 202  111.  531;  Lanphere  v.  City  of  Chicago,  212 
III  440;  McLennan  v.  City  of  Chicago,  218  111.  62.)  If 
it  is  finally  decided  to  make  the  improvement  and  an 
ordinance  is  prepared  under  which  contracts  are  to  be 
let  and  an  assessment  levied,  a  description  more  in 
detail  must  necessarily  be  given,  and  the  provision  of 
the  statute  as  to  such  description  is  quite  different." 
"The  improvement  proposed  in  this  case  is  the  curb- 
ing, grading  and  paving  with  asphalt  of  the  roadway 
of  Cornelia  Avenue  and  the  roadways  of  intersecting 
streets  and  alleys.  The  width  of  the  roadway  is  not 
specified  in  the  proceedings,  and  the  objection  is,  that 
the  width  is  therefore  indefinite  and  incapable  of  beinx 
ascertained.  The  width  of  the  street  is  fixed  and  cer- 
tain. •  •  •  Wten  reference  is  made  to  an  object 
or  thing  as  fixed  and  existing  which  has  locality,  width 
and  dimensions,  the  presumption  is  that  it  can  be  found 
and  located  and  there  is  no  patent  ambiguity  in  the  de- 
scription." 
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To  the  point  that  the  thickness  of  the  asphalt  wear- 
ing surface  is  not  given,  the  court  replies:  "In  the 
case  of  Gage  v.  City  of  Chicago,  207  El.  56,  a  resolu- 
tion for  grading  and  paving  a  street  was  considered 
sufficient  although  it  did  not  specifically  mention  the 
binder  coarse  of  broken  limestone  or  the  wearing  sur- 
face of  asphalt,  and  under  that  decision  failure  to  men- 
tion the  thickness  of  the  wearing  surface  in  this  case 
is  not  a  good  objection." 

To  the  point  that  the  resolution  contained  no  refer- 
ence to  the  grade  at  which  the  pavement  should  be  laid, 
the  reply  of  the  court  was;  "The  estimate  of  cost  con- 
tains an  item  of  600  cubic  yards  of  grading."  This 
gave  the  property  owners  information  of  the  amonnt 
of  grading  and  the  cost.  The  grade  would  be  determined 
by  reference  to  some  other  ordinance,  when  the  loca- 
tion of  the  improvement  is  definitely  settled  and  fixed 
upon.  This  is  information  needed  by  the  engineer,  in 
making  the  apecifications  for  the  improvement  and  could 
be  obtained  from  the  records  of  the  city,  other  than  that 
of  the  improvement  board."^ 

POWEBB  OF  THE  IMPBOVBMBNT  BOABD 

The  improvement  board  has  power  and  its  duty  is 
(a)  to  originate  a  scheme  for  any  local  improvement 
with  or  without  a  petition  of  the  property  owners ;  (b) 
to  adopt  a  resolution  deseribiag  the  proposed  improve- 
ment; (c)  to  fix  a  day  and  hour  for  a  public  hearing  not 
less  than  ten  days  after  adoption  of  the  resolution;  (d) 
to  cause  an  estimate  of  the  cost  of  the  improvement  to 
be  made  in  writing  by  the  engineer  (or  its  president  in 
the  absence  of  such  an  officer)  and  over  bis  signature; 
(e)  to  publish  notice  of  the  public  meeting  by  posting 

37— Ogd«n,  Kieldon  ft  Co.  t.  Obi- 
Cftgo,  Cit7  of ,  284  HL  2M  (Af.). 
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notices  in  at  least  foar  conspicuoas  places  in  the  vicinity 
of  the  proposed  improvement;  (f)  when  the  board  acts, 
upon  its  own  initiative  and  withont  a  petition  of  prop- 
erty owners,  to  send  by  mail  a  like  notice  to  persons  pay- 
ing the  "general  taxes  for  the  last  preceding  year  on 
each  parcel  fronting  on  the  improvement  proposed;'* 
(g)  at  the  public  meeting,  to  hear  objections,  if  any, 
of  property  owners  to  the  "proposed  improvement  or 
any  of  the  elements  thereof;"  (h)  if  property  owners 
do  interpose  objections,  to  abandon,  modify  or  adhere 
to  the  proposed  scheme  (provided  change  does  not  in- 
crease cost  20  per  cent) ;  (i)  if  the  scheme  of  improve-' 
ment  is  not  abandoned,  to  draft  tmd  submit  to  the  city 
eonndl  an  ordinance  and  with  it  "a  recommendation  of 
such  improvement  by  the  said  board,  signed  by  at  least 
a  majority  of  the  members  thereof;"  (j)  together  with 
the  ordinance  and  the  recommendation,  to  snbmit  an 
itemized  estimate  of  the  cost  of  the  improvement.  Sec- 
tions 7  and  8.»» 

Failure  to  receive  the  notice  does  not  affect  rights 
of  property  owner  in  a  proceeding  under  sections  57 
and  58,  Act  1897  to  assess  "unpaid  balance  of  the  cost 
of  a  cement  sidewalk."  So  held  in  Chicago,  City  of  v. 
Gait,  225  HL  368. 

Appearing  and  filing  objections  is  a  waiver  of  the 
defects  in  the  notice. 

BBCOMUEKDATION    OF  THE  BOABD 

The  recommendation  by  said  board  shall  be  prima 
facie  evidence  that  all  preliminary  requirements  of  the 
law  have  been  complied  with,  and  if  a  variance  be  shown 
on  the  proceedings  in  the  court,  it  shall  not  affect  the 
validity  of  the  proceedings  unless  the  court  shall  deem 

W—ObSie»fo,  atj  ot  y.  Kfxtoot  t      HL  811    (.At.);    Waahbum  t.   Chi- 
On.,  £08  HL  387  (B.  B.);  UeC3ieB-      ugo,  City  of,  108  lU.  606  (Af.). 
aey  at  d.  t.  OhiMgo,  01^  of,  2DB 
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the  same  wilful  or  substantial.  Section  9,  1897.  The 
reoommendation  of  the  board  is  prima  facie  evidence  of 
the  presentation  of  a  petition  by  property  owners.  Kch- 
ards  V.  Jerseyville,  City  of,  214  111.  67  {Af.).»» 

CONTENTS  OF  THE  lUPBOTBMBNT  BOABD's  BBCOBD 

The  resolution  must  contain,  (a)  a  description  of  the 
proposed  improvement ;  (b)  if  private  property  is  to  be 
taken  or  damaged,  it  must  contain  a  description  of  such 
property;  (c)  it  must  show  the  "day"  and  "hour"  of 
the  public  meeting;  (d)  it  must  show  the  itemized  esti- 
mate of  the  cost  of  the  improvement.  Section  7,  Act 
of  1897. 

Sufficient  if  resolution  describes  improvement  in  gen- 
eral terms  and  not  as  much  in  detail  as  in  the  ordinance 
to  follow." 

With  reference  to  variance  between  resolution  and 
ordinance  see :  Chicago,  City  of,  Appellant  v.  MacChes- 
ney  et  al.,  240  lU.  174  (B.  R.). 

Resolution  need  not  contain  as  detailed  description 
as  the  ordinance :  Chicago,  City  of  v.  Sonkup,  Appellee, 
245  lU.,  page  634  (B.  B.). 

VABIANCB 

Not  a  variance  between  resolution  and  ordinance  be- 
cause the  latter  and  not  the  former  describes  the  district 
to  be  drained,** 

39— <»iieaga,   City   of,  Appellant  phere  t.  Chloago,  a^  of,  212  ID. 

T.  LeMofDe  et  oL,  243  lU.  379  (B.  lU  (Af.) ;  MeCheniej  et  si.  v.  Ghi- 

B.).  cago,   Citf  of,  227  111.   215   (Af.); 

40 — McLeiunui  et  >1  t.  GUeago,  Walker  et  ol.  t.  Ohicago,  <St7  of, 

Ci^  of,  218  HI.  62  (Af.);  Ogden,  202  Dl.  531  (Af .) ;  Oage  T.  Ca>ie«go. 

Sheldon  &  Oo.  v.  Chicago,  Cit;  of,  Cltr  of,  201  IIL  03  (Af.). 

S2i  in.  2H  (Af.);  Gage  t.  Chicago,  41— -UaeOhwner  et  aL  v.  Chiisa«o, 

Cit7  of,  207  HI.  ES6    (Af.) ;    l«n-  CilT  of,  227  ID.  21S  (Af.). 
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appointment  of  commissionebs 

The  statute  was  silent  (section  23,  article  9,  chapter  24, 
Act  1872)  as  to  ^e  term  at  which  the  commissioners 
sfaonld  be  appointed  hy  the  county  court.  An  appoint- 
ment made  at  the  probate  term,  though  it  had  been  pre- 
viously held  that  Uie  application  for  confirmation  of  the 
assessment  must  be  at  a  law  term,  was  sustained.*' 

COUMISBIONERS — P0WEB8  AND   DUTIES 

The  act  of  the  commissioners  in  fixing  the  relative 
amoimt  of  the  cost  of  an  improvement  between  the  mu- 
nicipality and  the  owners  of  property  is  condasive.*' 

The  statute  has  not  prescribed  any  basis  on  which  the 
commissioners  shall  estimate  benefits  and  the  cost  of 
an  improvement  and  they  cannot  be  called  to  impeach 
their  own  report.** . 

Not  necessary  that  all  members  of  the  improvement 
board  be  present  when  the  board  acts.  Nor  that  there 
be  unanimity  among  them.*' 

Commissioners  appointed  by  the  court  to  levy  a  spe- 
cial tax  are  not  employees  of  the  city  but  officers  of  the 
ooort  and  their  fees  can  be  taxed  as  other  costs  in  the 
case.** 

CO  NSTITUTION 

To  the  point  that  the  Local  Improvement  Act  does  not 
provide  for  notice  to  be  sent  to  the  land  owner  and  does 
therefore  deprive  him  of  his  property  "without  due 

iA-lSiajihT  V.  Peoria,  fflt^  of,  VilUge    of,    168    IlL    103    (Af.); 

11*  m.  509  (Af.  in  pL,  B.  in  pL).  Quick  t.   Biver   Forut,  Village   of, 

43— Walters  et  aL  t.  Lake,  Town  130  lU.  323  (Af.). 

of,  lee  IlL  S3  (Af.) ;  Billings  et  aL  45— Oage  et  al.  t.  CUcsgo,  CItr 

*.  Chiogo,  a^  of,  167  ni.   387  of,  192  m.  G8«  (Af.). 

(Af.).  46— Eimble  et  aL  t.  Peoria,  City 

44— Latben   et  aL   t.  Wilmette,  of,  140  HI.  157  (Af.)- 
&P.-2S 
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procesB  of  law,"  the  ooart  replies:  "The  Local  Im- 
provement Act  provides  for  notice  of  the  time  and  place 
of  the  public  hearing  to  be  sent  by  mail  to  the  person 
who  paid  the  taxes  on  the  property  assessed  for  the  last 
preceding  year;  also  notice  of  the  passage  of  the  ordi- 
nance for  the  improvement  to  be  sent  by  mail  to  the 
person  who  paid  the  taxes  for  the  last  preceding  year 
and  a  like  notice  to  the  occupant  of  the  premises ;  also 
a  notice  of  the  pendency  of  the  proceeding  for  confirma- 
tion to  be  sent  by  mail  to  the  person  who  paid  the  taxes 
during  the  last  preceding  year  in  which  taxes  were  paid; 
and  for  a  further  notice,  by  posting  the  same  and  pub- 
lication in  a  newspaper,  giving  notice  of  the  proceed- 
ing to  all  persons  interested  and  notifying  them  that 
they  may  file  objections.  These  notices  satisfy  the  re- 
-  qoirements  of  the  constitution,  and  afford  to  the  owner  of 
the  property,  and  all  persons  interested  in  it,  an  oppor- 
tunity to  appear  and  contest  the  justice,  legality  and 
propriety  of  the  proposed  improvement."" 

OBDIKANCB  IK  BBFEBENCB  TO  SmEWALKS 

It  is  not  imconstitntional  for  the  legislature  to  pro- 
vide that  in  case  of  sidewalks,  the  improvement  board 
"may  submit  to  the  city  council  or  board  of  trustees,  as 
the  case  may  be,  an  ordinance,  together  with  its  recom- 
mendation and  the  estimated  coat  of  the  improvement" 
without  the  intervention  of  a  public  hearing.*" 

Where  an  ordinance  is  susceptible  of  two  construc- 
tions, one  of  which  will  defeat  and  the  other  support 
the  ordinance  that  conatmction  that  will  support  the  ordi- 
nance should  be  adopted.  Benton,  City  of  v.  Blake  et 
aL,263I11.358(E.R.). 

47 — Gage  t.  Cbieago,  at?  of,  2SS  48 — Gage  et  mi  t.  CUuga,  CSt; 

HL    218    (Ai.) :    atizens'    Saviagi  of,  203  Dl.  S«  (At.). 
Bank  ft  Tr.  Co,  et  aL  v.  Chicago, 
raty  of,  216  111.  174  (Af.). 
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Under  the  Constitution  of  1870  "the  power  to  make 
special  assessments  for  local  improvements  cannot  be 
referred  to  and  sustained  under  the  right  of  endnent 
domain.**  Both  special  assessments  and  special  taxa- 
tion are  a  branch  of  the  taxing  power.  In  construing 
Btatntes  that  exempt  from  general  taxation,  it  is  held 
that  "special  assessmeiit"  and  "special  taxation"  are 
not  included.*' 

bnginbeb's  BSTIMATB 

The  engineer's  estimate  of  the  cost  of  the  improve- 
ment must  be  itemized  "to  the  satisfaction  of  said 
board,*'  in  writing  signed  by  him.  See  form  of  estimate 
set  out  in  the  resolution.'" 

An  estimate  is  snflSciently  itemized  if  it  gives  the  com- 
ponent elements  of  the  improvement;  gives  a  general 
idea  without  particularizing.*' 

The  estimate  need  not  appear,  from  the  improvement 
board  record,  to  have  been  approved.'* 

It  does  not  amount  to  a  variance  between  the  engi- 
neer's estimate  and  the  ordinance  that  the  estimate 
names  a  definite  number  of  lineal  feet  of  curb  stone  at 
a  certain  price  per  foot  including  "labor,  material  and 
all  other  expenses  attending  the  same,"  but  does  not 
"itemize  the  cost  of  filling  a  space  at  the  back  of  the 

49 — Adams,  Countj  of  t.  Qoiner,  Chicago,  City  of,  213  lU.  4G2  (Af.) ; 

atj  at,  130  lU.  sea  (Af.).  Lanphere   v.   Chicago,   Cit^   of,   218 

50— JoBW  rt  aL  T.  Chicago,  Oi^  lU.  440   (Af.);   McChean^  et  aL  t. 

of.  213  HL  92   (Af.).  Chicago,  CSty  of,  227  m.  E16  (Ai.)j 

51 — Chicago,    (Sty    of    t.    Singer  NorthweBtem    UniTerBity    et   al.   t. 

et  ml.,  202  10.  75  (R  B.) ;  Chleago,  Wilmette,    Village   of,   £30   IlL   80 

Gtj  ot  -v.  Soukap,  245  UL  634  (B.  (Af.);    Oak    Park,    Village    of   v. 

B.) ;  dark  t.  CUeago,  (Mj  of,  214  Oalt,  Appellant,  231  lU,  365  (Af.) ; 

in.    318    (Af.);    Coua.    Hot.    Life  231   III.  4S2    (Af.) ;   Bollo  et  al.  t. 

iBi.  Co.  ».  Chicago,  Ctty  of,  217  HI.  Chicago,  City  of,  187  lU.  417  (Af.). 

352   (At);   Gage  t.  Chicago,  City  52— Chicago,  City  of  *,  Kerfoot 

of,  207  in.  56   (Af.);    Hulbert  t.  A  Co.,  208  IU.  387  (B.  B.). 
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curb  stones  with  earth  filling,"  as  provided  in  the  ordi- 
nance." 


The  noticses  sent  (section  7,  Act  1897,  amended  1901, 
p.  103)  by  the  improvement  board  must  contain:  (a) 
The  snbstance  of  the  resolntion  adopted  by  the  board; 
(b)  the  estimate  of  the  cost  of  the  proposed  improve- 
ment; (c)  a  notification  that  the  extent,  nature,  kind, 
character  and  estimated  cost  of  such  proposed  improve- 
ment may  be  changed  by  said  board  at  the  pnblic  coa- 
sideration  thereof. 

A  notice  is  sufficient  that  contains  the  substance 
of  the  resolution;  the  engineer's  signature  may  be 
omitted." 

The  notice  need  not  contain  the  words:  *'If  upon  such 
hearing  the  board  shall  deem  such  improvement  desir- 
able it  shall  adopt  a  resolntion  therefor," "' 


A  judgment  in  a  condeomation  proceeding  brought 
to  have  determined  "the  just  compensation  for  prop- 
erty taken  or  damaged"  is  collateral  to  the  supplemental 
proceeding  under  section  53,  article  9,  Act  of  1872. 

In  a  supplemental  proceeding  brought  for  the  pur- 
pose of  having  a  special  assessment  spread  to  raise  an 
amount  sufficient  to  pay  the  damages,  etc.,  the  affidavit 
that  supported  the  publication  notice  stated :  defendanttt 
A.,  B.,  and  C,  *'after  diligent  search  and  inquiry**  can- 
not be  found  within  the  State  of  Illinois  and  "that  the 

C3 — ChieftEO,  Citj  of  t.  Singer  et  212  10.  440  (Af.) ;  Gage  v.  Chicago, 

■L,  S03  lU.  75   (B.  R);   Chiugo,  Citj  of,  201  lU.  93  (Af.). 

Oitf  of  T.  Souknp  et  al.,  245  lU.  634  55— Oage  v.  (Aicago,  dtr  at,  801 

(B.  R).  m.  93  (Af.) ;  Walkei  et  bL  t.  Chi- 

H— Lauphere  t.  Chicago,  Citj  of,  cago,  dtj  of,  208  HL  531  (Af.). 
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places  of  residence  of  the  said  above  named  defendants 
are  to  said  deponent  unknown,  and  eannot  after  diligent 
search  and  inquiry  be  ascertained." 

It  was  held  that  though  the  affidavit  did  not  aver  that 
the  defendEuits  were  non-residents,  on  collateral  attack 
it  was  sufficient  to  authorize  a  publication.'^ 

A  judgment  in  a  condemnation  proceeding  is  several 
as  to  each  piece  of  land.'^ 

A  judgment  confirming  a  special  assessment  is  in  rem 
and  the  benefits  cannot  be  apportioned  between  the  lease- 
hold estate  and  the  freehold  estate.''^ 

juarsDiCTlON 

SUPFLEHENTAL  ASSESSMENT — NO  FITBUC  HEABINO  NBCB8SABY 

Preliminary  steps  to  supplemental  assessment:  Un- 
der section  59  of  the  Act  of  1897,  under  a  peti- 
tion for  a  supplemental  assessment  to  raise  the  amount 
of  a  deficiency  cost  of  curbing,  grading,  and  pav- 
ing a  street,  it  is  not  fatal  to  the  jurisdiction  of  the  court 
that  the  Board  of  Local  Improvement  has  failed  to  give 
notice  of  a  public  bearing,  as  none  of  those  preliminary 
steps  leading  up  to  the  order  of  the  court  are  practical 
or  essential  to  the  rights  of  the  individuals.'* 

SBcnoKs  57  AND  58,  new  assessment 

111  Chicago,  City  of  v.  Gait,  225  111.  368,  the  question 
arose,  in  an  application  for  a  new  assessment  under 
sections  57  and  58  of  the  Act  of  1897,  of  the  affect  of  a 
failure  of  the  engineer  to  properly  itemize  the  estimate 
of  cost  of  a  cement  sidewalk,  upon  the  ordinance  there- 
after passed  by  the  city  council, 

56— Allen  et  al.  t.  Chicago,  Cit;  si.  v.  Chicago,  Citj  of,  204  m.  363 

of,  176  m.  113   (.At.).  (At.). 

S7 — Allen  et  al.  v.  Chicago,  Gitj  50 — <^e«go.   City   of   t.   Noouan 

of,  176  III  113   (Af.).  et  al.,  210  lU.  18  (B.  B.). 

58— Chicago   Union   Trsc    Co.   et 
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It  was  contended  on  behalf  of  the  property  owner  that 
the  ordinance  was  tiiereby  rendered  void  for  the  reason 
that  this  requirement  of  the  statute  waa  mandatory  and 
reliance  waa  had  upon  Clarke  v.  Chicago,  City  of,  185 
HI.  354;  Basa  v.  Chicago,  City  of,  195  HI.  109;  Bicker- 
dike  V.  Chicago,  City  of,  203  HI.  636;  and  Becker  v.  Chi- 
cago, City  of,  208  HI.  126. 

To  this  contention  the  court  replies:  "In  those  cases 
it  was  held  that  the  particular  mode  provided  by  the 
statute  for  the  levy  of  a  special  assessment  must  be  pur- 
Bued,  aad  that  the  ordinance  will  not  authorize  an  assees- 
meut  until  all  the  preliminary  requirements  of  the  stat- 
ute have  been  complied  with.  Language  waa  used  to 
the  effect  that  the  proceedings  prior  to  the  adoption  of 
the  ordinance  are  jurisdictional,  without  which  no  valid 
ordinance  can  be  passed,  and,  in  effect  that  the  ordinances 
were  void  and  the  court  without  juriadiction  to  pro- 
ceed, but  in  none  of  them  was  the  question  whether 
the  ordinance  was  void  and  a  nullity,  or  merely  insuffi- 
cient and  defective,  in  any  manner  involved.  The  actual 
decision  in  each  case  was,  that  the  provisions  of  the 
statute  for  the  protection  of  the  property  owner  are 
mandatory  and  must  be  strictly  complied  with.  The 
preliminary  requirements  of  the  law  are  jurisdictional 
in  the  sense  that  they  are  essential  steps  in  the  proceed- 
ing culminating  in  a  special  assessment,  but  it  waa  not 
held  in  any  case  that  the  county  court  had  no  jurisdiction 
to  act  at  all  or  to  bear  and  determine  the  controversy." 

GALT  CASE  AHD  8TBIN  CASE  DIsnNOtnSHED 

This  case  is  to  be  carefully  distingnished  from  Chi- 
cago, City  of  V.  Stein,  252  IB.  409,  where  it  waa  held 
on  direct  attack  there  waa  no  jurisdiction  of  the  sub- 
ject matter,  because  there  was  no  legal  and  proper  evi- 
dence of  the  publication  of  the  statutory  notice  of  the 
application  to  have  the  assessment  roll  confirmed. 
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In  the  Stein  case,  the  pablisher'a  certificate,  wMeh 
is  analogous  to  a  sheriff's  return  on  process,  was  absent 
from  the  record;  in  the  Gait  case  an  estimate  of  the 
engineer  with  defects  tiiat  might  have  been  corrected  or 
amended  at  the  time,  if  the  court's  attention  had  been 
called  thereto,  did  appear  in  the  record.  The  mle  is 
that  objections  that  raise  preliminary  questions  must 
be  made  in  the  coart  below  and  at  the  earliest  oppor- 
tonity. 

OBJECTIONS 

Objections  filed,  nnless  to  matter  appearing  of  record, 
nnut  be  sustained  by  proof.'"  The  proof  to  be  reviewed 
on  error  or  appeal  mast  be  preserved  by  bill  of  excep- 
tions." When  the  lower  court  refuses  to  allow  proof 
upon  any  subject,  the  party  against  whom  the  ruling  is 
made  should  offer  the  evidence  to  be  incorporated  in  the 
record  in  order  to  have  a  review  of  the  ruling. 


On  application  to  set  aside  a  default,  it  must  appear 
"by  affidavit  or  otherwise"  that  there  has  been  no  negli- 
gence and  that  there  exists  a  meritorioua  defense.  Gage 
V.  Chicago,  City  of,  211  HI.  109  (Af.)." 

PBiLCnCB — PBIHA  FAOIE  OASB 

In  meeting  the  objection:  "That  it  was  error  for  the 
court  to  instruct  the  jury  that  the  asaeBBment  roll  was 
prima  facie  evidence  to  sustain  the  assessment,"  the 
court   observes:     "The  assessment  roU  makes   out  a 

so— EnM    et    al.    v.    Springfield,  62 — Citiutui'  Sftvinga  Bank  A  Tr. 

COj  at,  113  m.  65  (AJ.).  Co.  ct  ta  V.  Chiugo,  Oitj  of,  2U 

n— Trigger    t.    Drainage    Dial.,  IlL  174  (Af.)- 
193  m.  830  (Af.). 
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prima  facie  case,  and  the  cosunisBioners  are  not  re- 
qnired  to  resort  to  other  evidence,  except  such  as  may 
be  necesBary  to  meet  the  evidence  introduced  by  the  ob- 
jectors to  impeach  the  assessment."" 

The  petition,  with  certified  copy  of  the  ordinance  at- 
tached, the  assessment  roll  with  the  affidavit  of  mailing 
and  posting  notices  and  the  proof  of  publication  con- 
stitnte,  when  introduced,  in  evidence,  a  prima  fade 
case.'* 

A  commissioners'  report  is  prima  facie  evidence  of  a 
valid  assessment.'" 

In  determining  whether  a  prima  facie  case  has  been 
made,  a  certified  copy  of  an  ordinance  is  sufGcient.  The 
burden  is  on  the  objector  to  offer  evidence  showing,  or 
tending  to  show,  any  statutory  omissions  in  the  passage 
of  the  ordinance."' 

The  point  was  raised,  whether  the  court  had  ruled 
properly  in  directing  the  jury  to  return  a  verdict  for 
the  petitioner.  After  the  petitioner  had  made  a  prima 
facie  case,  the  court  inquired  of  the  defendants  to  the 
petition  whether  they  desired  to  offer  any  evidence. 
The  reply  was:  "We  have  no  witnesses."  The  court 
prior  to  the  hearing  before  the  jury  had  declined  to  grant 
a  continuance  on  affidavits  filed  by  the  land  owners  but 
said  at  the  same  time  that  the  petitioner  would  be  re- 
quired to  admit  that  the  witnesses,  on  the  strength  of 
whose  absence  a  continuance  was  sought,  would  testify 
to  the  facts  stated  in  the  affidavits  filed  for  continuance. 
As  these  affidavits  were  not  offered  before  the  jury,  it 

63— Lovell  et  aL  t.  Bnj  Idutd  Oreen  et  aL  *.  Springildd,  CI^  of, 

Levee    Di«in.    Diat,    1S9    BL    IBS  130  HL  SIS  <AfO;  MeVej  et  iL  t. 

(Af.).  DanTiSe,  Citf  of,  IBS  m.  42S  <Af.>: 

04 — Porter   t.   Chicago,   Oil;  of,  Briggs   et    aL    v.    Union  Drainage 

17eiU.e0S  (Af.);  MeCbemer  et  at.  DUt.,  140  ID.  S3  (At.);  Tiiggsr  t. 

T.    Chicago,    atj    of,    SOS   HL    611  Drainage  Dirt.,  193  III   230   (Af.). 

(Af.).  66— Lindaay  v.  Chicago,  CH^  of, 

65— Chicago,  B.  I.  *  P.  By.  Co.  T.  115  HI.  120  (Af.). 
Chicago,  City  of,  139  lU.  $73  (Af.); 
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was  held  on  review  that  the  coart  did  not  err  in  directing 
a  verdict  for  the  petitioner."' 


When  the  ordinance  provides  for  the  taking  of  pri- 
vate property  the  statute  requires  a  petition  to  be  filed 
by  "some  officer"  named  by  "ordinance"  or  "order" 
in  a  court  of  record.  The  petition  must  contain  (a)  a 
reasonably  accurate  description  of  lots,  blocks,  tracts 
and  parcels  of  land  which  shall  be  taken  or  damaged; 
(b)  there  shall  be  filed  with  or  attached  to  the  petition 
a  certified  copy  of  the  ordinance  (if  the  ordinance  pro- 
vides for  the  levying  of  a  special  assessment) ;  (e)  a 
copy  of  the  recommendation  of  the  board  of  local  im- 
provements; (d)  an  estimate  of  the  cost,  as  approved 
by  the  legislative  body.'* 

It  is  not  necessary  that  the  petition  aver  that  the  com- 
pensation for  land  taken  could  not  be  agreed  upon  by 
the  parties  in  interest. 

A  default  confirmation  judgment  was  reviewed  otf 
error.  A  defect  in  the  certificate  of  the  clerk  to  the  ordi- 
nance attached  to  the  petition  was  assigned  as  error. 
Hie  court  held  the  certificate  of  the  clerk  was  no  part 
of  the  ordinance,  and  in  the  absence  of  a  bill  of  excep- 
tions the  presumption  would  be  indulged  that  other  proof 
was  heard  to  establish  the  validity  of  the  ordinance.^ 

Supplemental  petition  under  section  53,  article  9,  Act 
1872,  for  an  assessment  need  not  recite  ordinance  for 
improvement.'" 

67— FnuUin    Park,    Appellee    ¥.  TrOBtee  v.  Chicago,  Citj  of,  164  lU. 

FnnUiii  et  ■!.,  231  BL  380  (Af.).  37  (Af.)- 

flS— Wmlkar  et  ftL  v.  Anrora,  Oi^  70 — Peaison    et   al.    t,    Chicago, 

«f,  140  HL  402  (Al.).  at?  of,  UZ  lU.  383  (Af.) ;  Allen 

W— Wadlow  V.  Chicago,  atj  of,  et  al.  t.  Chicago,  City  of,  176  HI. 

1S>  m.    178    (Af.)j    Dictoy,    Ji.,  118  (Al.). 
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A  grade  ordinance  may  be  referred  to  in  the  petition 
without  being  set  oot^^ 
Filing  petition  gives  court  jurisdiction.'''-  ''* 

pBBsvuirrioNs 

Though  the  petition  does  not  aver  that  the  conunis- 
sioners  who  were  appointed  to  make  the  estimate,  were 
competent,  it  will  be  presumed  that  the  city  did  its  duty 
ia  appointing  persona  who  were  competent^* 

The  presumption  arising  from  the  report  of  the  super- 
intendent of  special  assessments  is,  that  the  omitted 
property  will  not  be  benefited  and  this  presumption  is 
not  overcome  by  the  fact  that  lot  46  abuts  on  the  pro- 
posed improvement.^" 

The  statute  requires  the  commissioners  in  the  assess- 
ment roll  to  state  the  names  of  the  owners.  In  one  case 
they  stated  as  owners  "Thomas  Middleton  heirs"  and 
"J.  Flack  estate."  It  was  held  that  the  presumption 
would  be  indulged  that  they  did  not  know  the  names, 
nor  were  they  able  to  ascertain  them  by  the  exercise 
of  reasonable  diligence.''" 

An  ordinance  provided  that  a  granite-concrete  com- 
bined corb  and  gutter  shall  be  constructed  on  each  side 
of  the  roadway  of  a  street.    The  presumption  will  be 

n— Pukar   et  ti.   v.   LaOnage,  74— Walker  et  sL  v.  AQrara,  dtj 

VUUce  of,  171  IlL  344  (At.) ;  Ctar-  of,  140  IlL  402  (Af .) ;  White  at  aL 

linville.  City  of  t.  UoGlnn,  109  lU.  t.  Alton,  City  of,  14B  IlL  flS6  (Af.). 

402   (B.  R.);   Hs1b]>  et  aL  ▼.  Alton,  75 — Sheedj   v.   Chicago,   Citj   of, 

CStT'  of,  1C2  m.  113  (Af.).  SEl  HI.  Ill  (Af.). 

72— Bieh  «t  «L  T.  Chicago,  City  78— Whito  ot  al  v.  Alton,  CHty  of. 

Of,  152  IlL   IS   (Af.  in  pt.,  E.  In  149  IlL  026  (Af.). 

pt).  If  an  ordinance  haa  been  properlj 

73 — Bieh  et  aL  T.  Chicago,  fhtj  passed  all  presumptions  are  ia  favor 

of,  152  IIL  IS  (Af.  in  pL,  B.  in  pt).  of  its  reasonableness.    C3iicago,  City 

Whether '  property     it     specialty  of  t.  Uarah,  238  IlL  854. 
benefited  hj  an  impravement  is  a 
question  of  fact.    C.  B.  L  ft  P.  B. 
Co.  T.  Chicago,  atj  of,  130  HL  573. 
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indulged  that  the  engineer  excepts,  though  he  does  not 
say  BO,  the  street  and  alley  intersections  from  the  amount 
of  carbing  in  lineal  feet  required.^' 

NO  BIU.  OF  BXCBFTIONB 

In  the  absence  of  a  bill  of  exceptions,  it  wiU  be  pre- 
sumed that  the  court  below  had  before  it  evidence  that 
the  commissioners  had  taken  the  oath  required  by  stat- 
ute, notwithstanding  that  the  one  copied  into  the  record 
is  defective.''" 

A  motion  was  made  to  have  an  assessment  re-cast, 
becanse  the  commissioners  had  omitted  property  "bene- 
fited abont  $2,500."  The  denial  of  the  motion  was  sus- 
tained, because:  "Commissioners  appointed  to  spread 
an  assessment  roll  are  required  to  exercise  their  judg- 
ment and  discretion  in  so  doing.  The  power  of  spread- 
ing an  assessment  roll  is,  by  the  statute,  conferred  on 
them  under  their  appointment  by  the  court.  The  pre- 
sumption will  be  that  they  discharged  their  duty  and 
exercised  a  sound  judgment  and  discretion."" 

If  an  ordinance  has  been  properly  passed  all  presnmp- 
tions  are  in  favor  of  its  reasonableness.  Chicago,  Cii? 
of  T.  Marsh.  238  lU.  254. 

The  presumptions  are  all  in  favor  of  the  reasonable- 
ness of  an  ordinance,  and  it  will  not  be  declared  void 
therefore  unless  it  is  manifestly  so.*' 

When  a  variance,  if  any,  between  the  proposed  im- 
provement and  the  ordinance  can  only  be  ascertained 
from  evidence  not  in  the  record,  the  presumption  will 
be  indulged  that  there  was  no  substantial  variance.*^ 

77— BoHo  et  ■!.  t.  Qhiesgo,  Citj  80— -Urera  et  al.  T.  (Aleago,  Ottj 

«f,  1S7  SL  417  (Ai.).  ol,  19S  DL  S91   (Ai.);  Joiim  at  at 

7S— Otom  t.  Villitge  of  Grondale,  t.    C»ilcago,    (Htj    at,    213    tH    B8 

17<  m.  972   (Af.);   Kellj  ot  &L  t.  (A1.). 

Chicago,  Cl^  of,  148  HL  90  (At.).  81— DeUmateT  et  al.  t.  OUeago, 

7»— Allen  «t  aL  v.  Olikago,  City  CUy  ot,  158  DL  S75  (Af.). 
of,  17«  m.  113  (Al). 
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kecoed  of  impeovement  boabd 

The  improvement  board  record  is  more  especially  for 
the  benefit  of  the  property  owner,  so  that  he  can  obtain 
a  general  idea  of  what  is  to  be  done  and  an  estimate  of 
the  cost"' 

The  ordinance  is  more  especially  for  the  benefit  of  the 
engineer  and  the  description  therein  mast  be  sufficiently 
definite  to  enable  a  contract  to  be  let 

Becitals.  Not  necessary  that  the  improvement  board 
record  contain  recital  of  facts  showing  that  notices  as 
required  by  statute  have  been  sent.*' 

Improvement  board  record.  Contents :  The  record  of 
the  improvement  board  will  be  sustained  although  the 
resolution  does  not  show  the  several  items  of  cost  in 
the  engineer's  estimate.  Under  section  9  of  the  Act  of 
1897  the  presumption  is  that  these  preliminary  require- 
ments have  been  performed.'* 

The  improvement  board  may  limit  the  extent  of  the 
field  of  improvement  without  calling  another  public  hear- 
ing; though  it  can  lessen  the  cost  bat  cannot  increase 
it  to  exceed  20  per  cent." 

The  engineer's  estimate  must  be  made  a  part  of  the 
record  but  it  is  not  necessary  that  the  "preamble  and 
the  engineer's  signature"  should  be  embodied  in  the 
record." 

BBCOBD  PBOPEB — ^PRACTICE 

Objections  were  made  to  the  introduction  of  certain 
ordinances.    The  court  held  that  the  ruling  of  the  lower 

62— Gage  v.  Chicago,  Olty  of,  225  85— Waahbam    v.    Oiieago,    CSty 

UL  218  (Af.).  of,  198  lU.  G06  (Af);  McChenej' 

83— Chicago  Union  Trac  Co.  et  et  a),  v.  Chicago,  City  of,  205  UL 

al.  T.  Chicago,  OUj  of,  202  lU.  576  611  (Af.). 

(Af.).  se — Laophere  y.  Chicago,  Gtj  of, 

84— WelU  T.  Chicago,  Ci^  of,  202  212  111.  UD  (Af.). 
JU.  448  (Af.). 
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court  oonld  not  be  reviewed  because  tbe  record  did  "not 
purport  to  contain  all  the  evidence"  heard  below. ^^ 

In  a  proceeding  to  levy  and  collect  a  special  tax,  the 
city  made  a  motion  to  amend  which  was  denied.  On  re- 
view the  supreme  court  held  that  the  amendment  should 
be  allowed  and  reversed  the  case  with  directions  to  allow 
the  amendment  and  proceed  iu  conformity  with  the  views 
expressed. 

When  the  cause  was  reinstated  in  the  conrt  below  and 
the  amendment  allowed,  the  property  owners  interposed 
objections.  In  sustaining  the  right  to  interpose  further 
objections,  the  supreme  court  observes:  "In  so  far  as 
the  remanding  order  contfiined  speciBc  directions,  the 
court  below  had  no  discretion,  but  was  bound  to  carry 
out  the  mandate  of  this  court.  •  •  •  Beyond  that, 
the  county  court  was  at  liberty  to  take  further  proceed- 
ings, with  this  limitation  that  in  so  doing,  it  should  be 
cootrolled  and  guided  by  the  rules  of  law  established 
by  this  court  in  its  decision.  That  certainly  did  not 
preclude  tbe  parties  from  raising  questions,  if  any  ez- 
iated,  which  had  not  been  submitted  to  and  had  not  re- 
ceived the  consideration  of  the  court."  "^ 

The  reversal  of  the  confirmation  judgrment  in  favor 
of  one  property  owner  will  have  no  effect  upon  those 
who  did  not  join  in  the  proceeding  for  a  review. *• 

SPECIAL  TAX  DEFINED 

The  first  position  the  court  took  in  defining  a  special 
tax  was  that  it  must  be  levied  upon  contiguous  property 
without  regard  to  the  question  whether  the  benefit  would 
equal  the  assessment." 

tfl—Onj  et  aL'T.  dcero.  Town  TTader   See.  51,  Act  of   1897,  a 

«(,  1T7  ID.  450   (Af.).  apecial  aMeument  ma;  be  confirmed 

88 — Green    et   aL    t.    Springfield,  at   a   law   or   probate   term   of   the 

(Sir  of,  130  in.  515  (Af.).  eoniity  court.     Boseville,  Village  of 

8»— KeBj  et  Bl.  v.  Cbieago,  at;  v.  Smith,  SSe  111.  30e. 

of,  148  DL  90  <Af.).  90— Galesburg,  CS^  of  v.  Bearlei 
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"The  object  of  special  taxation  is  not  to  have  each 
lot  pay  for  the  actual  cost  of  what  is  done  in  front  of 
it,  but  its  proportionate  share  of  the  whole.*'" 

Special  tax  may  be  made  payable  in  instalments.  Sec- 
tion 17  of  the  Act  of  1872  (Art.  9,  Ch.  24,  E.  S.  1874, 
p.  234),  provided  that  a  special  tax  should  be  "levied, 
assessed  and  collected"  in  the  same  manner  as  special 
assessments.  Under  the  amendments  (Laws  of  1887,  p. 
107,  1891,  p.  91,  and  1893,  p.  78)  to  article  9  (Act  of 
1872),  allowing  a  special  aasessment  to  be  divided  into 
in8talm.ents,  it  ia  held  that  a  special  tax  can  be  divided 
into  instalments.*^ 

See  distinction  between  spedal  tax,  special  assess- 
ment and  general  tax  pointed  ont  by  reference  to 
Judge  Cooley's  work  on  Taxation  in  Crane  et  al.  v.  West 
Chicago  Park  Com.,  153  III.  348. 

"Contiguous,"  as  used  in  the  statute  may  be  defined 
as  "in  actual  or  close  contact,"  "touching,"  "adjacent" 
or  "near."" 

BPBOUL  TAX  PBB-BUPPOSBS  BPBCUL  BBHBFIT 

Whether  a  special  tax  exceeded  the  actual  benefits  was 
not  a  material  question,  prior  to  the  amendment  to  sec- 
tion 17,  article  9,  E.  S.  1874.  The  city  council's  deter- 
mination to  impose  the  tax  was  considered,  of  itself,  a 
finding  that  the  benefits  to  fiow  therefrom  would  equal 
the  burden  inflicted."* 

et  al.,  Ill  m.  217  (B.  B.);  Enot  93 — Adanu,  Oonn^  of  v.  <)dU^, 

«t  al.  *.  Springfleld,  CAtj  of,  118  Citj  of,  130  m.  fi6e  (Af.). 

HL  69   (Af.) ;   Springfield,  CSt^  of  04— White  T.  People,  »4  m.  604 

T.  Green  et  si.,  120  DL  809  (&.  B.).  (Af.);  Cnw  t.  Tolono,  96  lU.  255 

91— Green   et   bL   •«.  Springfield,  (B.  B.);  Adanu  v.  (juinej,  130  HL 

atf  of,  130  111.  CIS  (Af.).  666  (Af.) ;   Chicago  &  Alton  Bail- 

92— Englidi  v.  DuiTiUe,  dtj  of,  road  Co.  t.  Joliet,  Ci^  of,  1S3  lU. 

150  m  02  (Af.) ;  Li^tner  j.  Pea-  640  (Af.) ;  Bnot  v.  Spring&dd,  CS^ 

ria,  atj  at,  150  lU.  80  (Af.).  of,    113    in.    65    (Af.);    Green    v. 
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Se«  special  tax  differentiated  from  special  assessment 
under  number  "^  nnsnccessfid  direct  attack. 

BBOIION  17,  ABTIOLB  9,  B.  B.  1874 

In  1895  the  legislature  (Ses.  Laws,  p.  100)  amended 
the  17th  section  of  article  9,  under  which  clause,  prior 
to  that  time  the  findingfs  of  city  cotmcils  with  reference 
to  the  amount  of  a  special  tax  that  could  be  imposed 
open  the  property,  had  been  held  conclnslve.  On  that 
date  to  this  clause,  as  it  had  formerly  read,  was  added: 
"Provided,  that  no  special  tax  shall  be  levied  or  assessed 
upon  any  property  to  pay  for  any  local  improvement, 
in  an  amount  in  excess  of  the  special  benefit  which  such 
property  shall  receive  from  such  improvement.  Such 
ordinance  shall  not  be  deemed  conclusive  of  such  bene- 
fit, bnt  the  question  of  such  benefit  and  the  amount  of 
such  special  tax  shall  be  subject  to  the  review  and  de- 
termination  of  the  county  court,  and  be  tried  in  the  same 
manner  as  in  proceedings  by  special  assessment." 

In  the  revision  of  the  Local  Improvement  Statute  of 
1897,  section  17,  of  the  Act  of  1872,  as  amended  appears 
as  section  35  (Ses.  Laws,  p.  114). 

The  only  change  that  this  amended  section  has  made 
in  the  practice  of  levying  assessments  is :  To  allow  the 
property  owner  to  have  the  question,  whether  the  prop- 
erty is  benefited  to  the  extent  of  the  special  tax  imposed, 
submitted  to  a  jury.    The  fixing  by  the  city  council  of 

^ringfleld,  Cl^  of,  180  IlL  OIB;  dty  of,  192  DL  IM  (Af.);  Jonca  T. 
U^tMT  V.  PMrift,  City  of,  ISO  XU.  Ohieftgo,  Gitj  of,  208  HI.  374  (At) ; 
■0  (Al);  8priiicB«ld,  Olfy  of  t.  Aduna,  Connt^  of  v.  Quiniir,  Ct^ 
Ontm,  UO  m.  269  (B.  B.) ;  WiUmr  of,  130  lU.  S«6  (Af.) ;  QnlU,  Jr. 
A  *L  T.  SpiiBgfieU,  123  m.  39S  t.  Ctdugo,  Citj  of,  82  HL  472 
(A£).  (Af.);  Lingle  v.  WeM  OhL  Fuk 
W— rU«r  «t  at  T.  CUesgo,  Cify  Com'n,  222  HL  384  .  (Af.) ;  Chi- 
ef, SIS  HL  268  (Af.) ;  8L  John  ▼.  eago  k  N.  W.  By.  Co.  t.  Chieago, 
Bait  8t  Lonia,  Ci^  of,  SO  lU.  »2  diy  of,  148  lU.  141  (Af.). 
(B.  B.);  Taggj  et  aL  t.  (Aleago, 
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the  proportion  of  the  cost  of  the  improvement  hetween 
the  pnhlic  and  the  property  owner  is  conclusive,  as  it 
was  prior  to  the  amendment  in  1895,  and  is  not  now 
sobgeet  to  review  by  the  conrt." 
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nmECT  ATTACK — UKSDCCBSSPUL 

Adams,  County  of  v.  Qulncy,  City  of,  130  HL  566  (Af.). 

Allen  et  al.  v.  Chicago,  City  of,  176  Dl.  113  (Af.). 

Barber  et  al  v.  Chicago,  City  of,  162  111.  37  (Af.). 

Bass  V.  Chicago,  City  of,  201  111.  402  (Af.). 

Beers  et  aL  v.  Chicago,  City  of,  225  111.  376  (Af.). 

Belleville,  City  of  v.  Herzler  et  al.,  225  111.  404  (B.  E.). 

BeUeville,  City  of  v.  Perrin  et  al,,  225  ID.  437  (B.  B.). 

Belleville,  City  of  v.  Pflngsten  et  aL,  225  111.  293  (B. 
E.). 

Berry  et  al.  v.  Chicago,  City  of,  192  HL  154  (Af.). 

Bigelow  et  al.  v.  Chicago,  City  of,  90  111.  49  (Af.). 

Billings  et  al.  v.  Chicago,  City  of,  167  111.  337  (At.). 

Birket  et  al.  v.  Peoria,  City  of,  185  HI.  369  (Af.). 

Brethold  et  al.  v.  Wilmctte,  168  111.  162  (Af.). 

Briggs  et  aj.  v.  Union  Drainage  Dist,  140  HI.  63  (Af.). 

Brooks  et  aL  v.  Wilmctte,  168  HL  162  (Af.). 

Burhans  et  al  v.  Norwood  Park,  Village  of,  138  Bl. 
147  (Af.). 

Bnsh  et  al  v.  Peoria,  City  of,  215  HI.  615  (Af.). 

Gallon  V.  Jacksonville,  City  of,  147  III  113  (Af.). 

Carlinville,  City  of  v.  McClure,  156  III  492  (E.  E.). 

Charleston,  City  o£  v.  Johnston  et  al.,  170  lU.  336  ( Af ). 

96 — Birket  et  al.  v.  Peoria,  Oitj  eial  tax  under  Sidewalk  Act  (Iaw 

of,  185  111.  36B  (Af.) ;  Peru,  City  of  of  1875,  p.  83). 

T.  Bartela  et  al.,  214  111.  515   (B.  See  Eaat  St  Louia,  Appellee  r. 

B.).  HI.  cent.  B.  Co.,  838  HI.  296  (B. 

The  amendmeat  of  See.    IT  did  B.). 
not  affect  the  prariaionB  for  a  ape- 


,1,1.1,  Google 


Special  A^bsshents  369 

Chicago,  Bnr.  &  Q.  B.  B.  Co.  v.  Qnincy,  City  of,  136 
21.  563  (Af.). 

CMcagD,  City  of  v.  Baptist  Theological  Union,  115  HI. 
245  (B.  B.). 

Chicago,  City  of  v.  Becker,  233  lU.  189  (Af.). 

Chicago,  City  of,  Appellant  v.  Chichester,  243  111.  577 
(B.K.). 

Chicago,  City  of  v.  Clark,  233  lU.  404  (Af.). 

Chicago,  Ci^  of.  Appellee  v.  Gage  et  al.,  232  IQ.  169 
(Af.). 

Chicago,  City  of  v.  Gait,  225  El.  368  (B.  E.). 

Chicago,  City  of.  Appellee  y.  Gage,  237  111.  328  (Af.). 

Chicago,  City  of  y.  Goodwillie  et  al,  208  111.  252  (E.  E.). 

Chicago,  City  of  v.  Holden  et  al,  194  lU.  213  (E.  E.). 

Chicago,  City  of  y.  Hnlhert  et  al.,  205  HI.  346  (E.  B.). 

Chicago,  City  of  y.  Kerfoot  &  Co.,  208  111.  387  (E.  E.). 

Chicago,  City  of.  Appellant  t.  LeMoyne  et  al.,  243  HI. 
379  (E.  E.). 

Chicago,  City  of  y.  MacChesney  et  al.,  240  111.  174  (B. 
E.). 

Chicago,  City  of.  Appellant  y.  Marsh  et  al.,  238  HI.  254 
(Af.). 

Chicago,  City  of,  Appellee  v.  Marsh  et  al.,  250  HI.  514 
(Af.). 

Chicago,  City  of  y.  Nodeck  et  al.,  202  HI.  257  (E.  E.). 

Chicago,  Ci^  of  y.  Noonan  et  al.,  210  HI.  18  (B.  E.), 

Chicago,  City  of  v.  Eiohardson,  213  111.  96  (Af.). 

Chicago,  City  of  y.  Sherwood  et  al.,  104  111.  649  (E.  E). 

Chicago,  City  of  y.  Silyerman,  156  111.  601  (E.  B.). 

Chicago,  City  of  v.  Singer  et  al.,  202  HI.  75  (B.  E.). 

Chicago,  City  of  y.  Souknp,  245  HI.  634  (E.  B.). 

Chicago,  City  of  y.  Wilson  et  al.,  195  111.  19  (E.  E.). 

Chicago,  City  of.  Appellee  y.  Wilshirc,  243  HI.  123 
(Af.). 

Chicago  &  Alton  B.  E.  Co.  y.  Joliet,  City  of,  153  HI. 
649  (Af.). 
a  p.— 24 


,,  Google 


370  Stattttobt  Pboceedjhqs 

Chicago  City  Ry.  Co.  v.  Cliioago,  City  of,  90  El.  573 
(Al.). 

Chicago  &  Northern  Pacific  B.  B.  Co.  v.  Chicago,  City 
of,  172  ni.  66  (Af.). 

Chicago  &  N.  W.  By.  Co.  y.  Chicago,  City  of,  148  111 
141  (Af.). 

Chicago  &  N.  W.  By.  Co.  t.  Elmhnrst,  165  TO.  148 
(Af.). 

Chicago,  E.  I.  &  P.  By.  Co.  v.  Chicago,  City  of,  139  111 
673  (Af.). 

Chicago,  E.  I.  &  P.  By.  Co.  t.  Moline,  City  of,  158  111 
64  (Af.). 

Chicago  Union  Trac  Co.  et  al  v.  Chicago,  City  of,  202 
HI  576  (Af.). 

Chicago  Union  Traa  Co.  et  al  v.  Chicago,  City  of,  204 
HI.  363  (Af.). 

Chicago  Union  Trac.  Co.  et  al  v.  Chicago,  City  of,  215 
lU.  410  (Af.). 

Chicago  Union  Traction  Co.  v.  Chicago,  City  of,  207 
Dl.  544  (Af.). 

Chicago  Union  Trac.  Co.  v.  Chicago,  City  of,  222  Dl. 
144  (Af.). 

Chicago  Union  Trac.  Co.  v.  Chicago,  City  of,  223  111. 
37  (Af.). 

Chytrans  v.  Chicago,  City  of,  160  III  18  (Af.). 

Cicero  &  Proviso  St,  By.  Co.  v.  Chicago,  City  of,  176 
111  501  (Af.). 

Citizens*  Savings  Bank  &  Tr.  Co.  et  al  v.  Chicago,  City 
of,  215  111  174  (Af.). 

Claflin  el  al  v.  Chicago,  City  of,  178  lU.  549  (Af.). 

Clark  V.  Chicago,  City  of,  166  lU.  84  (Af.). 

Clark  et  al  v.  Chicago,  City  of,  229  lU.  363  (Af.). 

Clark  V  Chicago,  City  of,  214  lU.  318  (Af.). 

Close  et  al  v.  Chicago,  City  of,  217  111  216  (Af.). 

Cochran  et  al  v.  Park  Bidge,  Village  of,  138  111.  295 
(Af.). 

Cody  et  al  v.  Cicero,  Town  of,  203  111.  322  (Af.). 


,1,1.1,  Google 


Special  Assebsuents  371 

Conn.  Mut  Life  Ins.  Co.  v.  Chicago,  City  of,  217  111. 
352  (Af.). 

Cram  et  al.  v.  Chicago,  City  of,  138  111.  506  (Af.). 

Cram  et  al.  v.  Chicago,  City  of,  139  HI.  265  (Af  &  B.). 

Cramer  et  al.  v.  Charleston,  City  of,  176  111.  507  (Af.). 

Cmnmings  et  al.  v.  Chicago,  City  of,  144  HI.  563  (Af.). 

Cnimingham  et  al.  v.  Peoria,  City  of,  167  HI.  499  (Af). 

Curry  v.  Mt  Sterling,  Town  of,  15  III.  320  (Af.). 

Danforth  et  al.  v.  Hinsdale,  Village  of,  177  HI.  579 
(Af.). 

Danville,  City  of  v.  McAdams  et  al.,  153  HI.  216  (B. 
E.). 

Da™  et  al.  v.  Litchfield,  156  HI.  384  (Af ). 

Delamater  et  al.  v.  Chicago,  Oty  of,  158  HI.  576  (Af ). 

Dickey,  Jr.,  Tmetee  v.  Chicago,  City  of,  164  HI.  37 
(Af.). 

Donovan,  Village  of.  Appellee  v.  Donovan  et  al.,  236 
HL  636  (Af.). 

Drainage  Com.  v.  HI.  Cent  E.  E.  Co.,  158  HI.  353  (E. 

Dreiel  et  al.  v.  Lake,  Town  of,  127  111.  54  (Af.). 

Dnane  v.  Chicago,  City  of,  198  HI.  471  (Af ). 

Dnnham  v.  Hyde  Park,  Village  of,  75  HI.  371. 

English  v.  Danville,  City  of,  160  HI.  92  (Af). 

Enos  et  al.  v.  Springfield,  City  of,  113  HL  65  (Af.), 

Fagan  et  al.  v.  Chicago,  City  of,  84  HI  227  (Af.). 

Field  et  al.  v.  Chicago,  City  of,  198  HI.  224  (Af ). 

Fiaher  et  al.  v.  Chicago,  City  of,  213  Dl.  268  (Af.). 

Fitzpatrich  et  al.  v.  JoUet,  City  of,  87  HI.  58  (Af.). 

Foster  v.  Alton,  City  of,  173  111.  587  (Af.). 

Franklin  Park,  AppeUee  v.  Franklin  et  al.,  231  HI.  380 
(Af.). 

Freeport  St.  By.  Co.  et  al.  v.  Freeport,  City  of,  151  HL 
451  (Af.). 

Gage  v.  Chicago,  City  of,  146  HI.  499  (Af ). 

Gage  et  al.  v.  Chicago,  City  of,  164  HI.  576  (Af.). 

Gage  et  al.  v.  Chicago,  City  of,  192  HI.  586  (Af.). 


,1,1.1,  Google 


372  Statutoby  Pbocebdings 

Gage  V.  Chicago,  City  ot,  193  HI.  108  (Af.). 

Gage  V.  Chicago,  City  of,  201  III.  93  (At). 

Gage  el  aL  y.  Chicago,  City  ot,  203  HI.  26  (Af.). 

Gage  V.  Chicago,  City  of,  207  HI.  56  (Af.). 

Gage  et  al.  v.  Chicago,  City  of,  216  lU.  107  (Af.  in  pt., 
B.  in  pt.). 

Gage  et  al.  v.  Chicago,  City  of,  223  HI.  602  (Af.). 

Gage  y.  Chicago,  City  of,  225  El.  218  (Af.). 

Gage  y.  Chicago,  City  of,  225  lU.  136  (Af.). 

Gage  et  al.  y.  Wilmettc,  230  HI.  428  (Af.). 

Galeehnrg,  City  of  y.  Searles  et  al.,  114  HI.  217  (B.  E.). 

Gait  et  aL  y.  Chicago,  City  of,  174  El.  606  (Af.). 

Ganlt  et  al.  y.  Glen  BUyn,  Village  of,  226  111.  520  (Af.). 

Gibler  et  al.  y.  Mattoon,  City  of,  167  HL  18  (Af.). 

Qiyins  et  aL  y.  Chicago,  City  of,  188  IlL  348  (Af.). 

Goodrich  y.  Minonk,  City  of,  62  IlL  121  (Af.). 

Goodrich  et  aL  y.  Chicago,  City  of,  218  111.  18  (Af.). 

Ooodwillie  et  aL  y.  Lake  View,  City  of,  137  IlL  51 
(Af.). 

Gorton  y.  Chicago,  City  of,  201  IlL  534  (Af.). 

Green  et  al.  y.  Springfield,  City  of,  130  111.  516  (Af.). 

Grey  et  al.  y.  Cicero,  Town  of,  177  IlL  459  (Af.). 

Griffin  y.  Chicago,  City  of,  67  IlL  317  (Af.). 

Gross  y.  Grossdale,  Village  of,  176  DL  572  (Af.). 

Guild,  Jr.  y.  Chicago,  City  of,  82  IlL  472  (Af.). 

Gayer  et  aL  y.  Bock  Island,  City  of,  215  HL  144  (Af.). 

Haley  et  al.  y.  Alton,  City  of,  162  lU.  113  (Af.). 

Halsey  y.  Lake  View,  Town  of,  188  HI.  640  (Af.). 

Harmon  y.  Chicago,  City  of,  140  IlL  374  (Af.). 

Heiple  et  al.  y.  Washington,  City  of,  219  HI.  604  (Af.). 

Hinsdale,  Village  of  y.  Shannon,  182  HL  312  (B.  B.). 

Hintze  et  aL  y.  Elgin,  City  of,  186  HL  251  (Af ). 

Hohnes  y.  Hyde  Park,  ViUage  of,  121  HI.  128  (Af.). 

Holt  et  al.  y.  East  St.  Louis,  City  of,  150  HL  530  (Af.). 

Hosmer  y.  Hunt  Drainage  Dist.,  136  HL  61  (Af.). 

Houston  y.  Chicago,  City  of,  191  IlL  669  (Af.). 

Howe  y.  Chicago,  City  of,  224  HL  95  (Af.). 


D,  Google 


Special  Assesshbhts  373 

Hughes  et  al.  v.  Momenoe,  City  of,  163  III.  535  (Af.). 

Hulbert  v.  Chicago,  City  of,  213  El.  452  (Af.). 

Hnnerberg  v.  Hyde  Pari,  ViUage  of,  130  III.  156  (Af.). 

Hyde  Park,  VUlage  of  v.  Borden  et  al.,  94  lU.  26  (B. 
K.)  See  this  case  in  reference  to  Chicago,  City  of,  Ap- 
pellee V.  Oreen,  238  HI.  258  (B.  B.). 

Hynes  v.  Chicago,  City  of,  175  HI.  56  (Af.). 

lUinois  Cent  E.  B.  Co.  v.  Chicago,  City  of,  141  111.  509 
(B.B.). 

niinois  Cent.  E.  B.  Co.  v.  Decatnr,  City  of,  126  HI.  92 
(Af.). 

Ulinois  Cent.  E.  E.  Co.  v.  Decatur,  City  of,  154  HI.  173 
(Af.). 

niinois  Cent.  B.  E.  Co.  v.  Kankakee,  164  111.  608  (Af.). 

Dliuois  Cent.  E.  E.  Co.  v.  Mattoon,  City  of,  141  III.  32 
(Af.). 

Jacksonville  Ey.  Co.  v.  Jacksonville,  City  of,  114  111. 
562  (Af.). 

Jones  V.  Chicago,  City  of,  206  111.  374  (Af.). 

Jones  et  al.  v.  Chicago,  City  of,  213  111.  92  (Af.). 

Jones  et  al.  v.  Lake  View,  Town  of,  151  111.  663  (Af.). 

Kalish  V.  Chicago,  City  of,  219  HI.  133  (At). 

Kelly  et  al  v.  Chicago,  City  of,  148  lU.  90  (Af.). 

Kimble  et  al.  v.  Peoria,  City  of,  140  III.  157  (Af.). 

Kreigh  et  al.  v.  Chicago,  City  of,  86  HI.  407  (Af.). 

Lake  et  al.  v.  Decatur,  City  of,  91  HI.  596  (Af.). 

I/amb  V.  Chicago,  City  of,  219  II!.  229  (Af.). 

Lanphere  v.  Chicago,  City  of,  212  Hi.  440  (Af.). 

Ijatham  et  al.  v.  Wilmettc,  Village  of,  168  111.  153  ( Af.) . 

Lehmera  et  al.  v.  Chicago,  City  of,  178  HI.  530  (Af.). 

I^itch  V.  LaOrange,  ViUage  of,  138  HI.  291  (Af.). 

liCman  v.  Lake  View,  City  of,  131  111.  388  (Af.). 

LeMoyne  et  al.  v.  West  Chi.  Park  Oomrs.,  116  HI.  41 
(Af.). 

Levy  V.  Chicago,  City  of,  113  HI.  650  (Af.). 

liightner  v.  Peoria,  City  of,  150  HI.  80  (Af.). 

Lindsay  v.  Chicago,  City  of,  115  HI.  120  (Af.). 


,1,1.1,  Google 


374  Statutoet  Peocbbdinqs 

Lingel  v.  Chicago,  City  of,  172  111.  170  (Af.). . 

Lingle  v.  West  Chi.  Park  Comrs.,  222  111.  384  (Af.). 

Lovell  et  al.  v.  Sny  Island  Levee  Drain.  Dist.,  159  Dl. 
188  (Af.). 

Lnsk  et  al  v.  Chicago,  City  of,  211  111.  183  (Af.). 

Markley  v.  Chicago,  City  of,  190  111.  276  (Af.). 

Mason  v.  Chicago,  City  of,  48  111.  420  (E.  E.). 

Mason  et  al.  v.  Chicago,  City  of,  178  III  499  (Af.). 

Maywood  Co.  et  al.  v.  Maywood,  Village  of,  140  111. 
216  (Af.), 

Mead  et  al.  v.  Chicago,  City  of,  186  111.  64  (Af.). 

Melrose  Park,  Village  of  t.  Duonebecker  et  al.,  215  111. 
422  (E.  B.). 

Mix  V.  Eoss  et  al.,  57  111.  121  (E.  E.). 

Morengo,  City  of,  Appellee  v.  Eichler  et  al.,  245  DL 
47  (Af.). 

Morgan  Park,  Village  of  v.  Oahan  et  al.,  136  HI.  515 
(E.  E). 

Mnrphy  v.  Peoria,  City  of,  119  Dl.  509  (Af.  in  pt.,  E. 
in  pt). 

Mnrr  et  al.  v.  NaperviUe,  City  of,  210  111.  371  (E.  E.). 

Murray  et  al.  v.  Chicago,  City  of,  175  HI.  340  (Af.). 

Myers  et  al.  v.  Chicago,  City  of,  196  HI.  691  (Af.). 

McChesney  et  al.  T.  Chicago,  City  of,  162  111.  643  (Af.). 

McChesney  v.  Chicago,  City  of,  159  111.  223  (Af.). 

McChesney  et  al.  v.  Chicago,  City  of,  173  111.  75  (Af.). 

McChesney  et  al.  v.  Chicago,  City  of,  206  111.  528  (Af ). 

McChesney  et  al.  v.  Chicago,  City  of,  206  111.  611  (Af.). 

McChesney  v.  Hyde  Park,  Village  of,  151  Dl.  634  ( Af.). 

McChesney  et  al.  v.  Chicago,  City  of,  227  Dl.  215  (Af.). 

McLaughlin  v.  Chicago,  City  of,  198  III.  518  (Af.). 

McLean,  County  of  v.  Bloomington,  City  of,  106  Dl. 
209  (Af.). 

McLennan  et  al.  v.  Chicago,  City  of,  218  Dl.  62  /Af.). 

MoVey  et  al.  v.  Danville,  City  of,  188  Dl.  428  (Af.). 

Newman  et  al.  v.  Chicago,  City  of,  153  Dl.  469  ( Af.). 


,1,1.0,  Google 


Special  Ajbsesbubnts  375 

Northwestern  University  et  al.  v.  "Wilmette,  Village  of, 
230  HI.  80  (Af.). 

Oak  Park,  ViUage  of  v.  Gait,  Appellant,  231  lU.  365 
(Af.). 

Oak  Park,  Village  of  v.  Gait,  Appellant,  231  HI.  482 
(Af.). 

Ogden,  Sheldon  &  Co.  v.  Chicago,  City  of,  224  lU.  294 
(Af.). 

Ottawa,  City  of  v.  Colwell,  260  lU.  548  (Af.). 

Pardridgc  et  al.  v.  Hyde  Park,  Village  of,  131  lU.  537 
(Af.). 

Parker  et  al.  y.  LaGrange,  Village  of,  171  111.  344 
(Af.). 

Paiton,  City  of  v.  Bngardns  et  al.,  188  111.  72  (B.  B.). 

Pearce  et  al.  v.  Hyde  Park.  Village  of,  126  HI.  287 
(Af.). 

Pearson  et  al.  v.  Chicago,  City  of,  162  HI.  383  (Af.j. 

People  el  feL  v.  Nibbe  et  al.,  150  El.  269  (Af.). 

People  ei  reL  v.  Gary  et  al.,  105  111.  332  (Af.).  (Man- 
damus Awarded.) 

Pern,  City  of  v.  Bartels  et  al.,  214  lU.  515  (B.  K.). 

Peters  v.  Chicago,  City  of,  192  HI.  437  (Af.). 

Philadelphia  &  Reading  Coal  Co.  v.  Chicago,  City  of, 
158  El.  9  (Af.). 

Pike  et  al.  v.  Chicago,  City  of,  156  HI.  656  (Af.). 

Porter  v.  Chicago,  City  of,  176  ni.  605  (Af.). 

Quick  T.  Biyer  Forest,  Village  of,  130  HI.  323  (Af.). 

Rich  et  al.  v.  Chicago,  City  of,  152  HI.  18  (Af.  in  pt., 
B.  in  pt.). 

Richards  v.  JeraeyviUe,  City  of,  214  HI.  67  (Af.). 

Bicketts  y.  Hyde  Park,  VUlage  of,  86  HI.  110  (Af.). 

BoUo  et  al.  v.  Chicago,  City  of,  187  H.  417  (Af.). 

Bne  et  al.  v.  Chicago,  City  of,  66  111.  266  (Af.). 

Sargent  et  al.  y.  Chicago,  City  of,  154  HI.  268  (At.). 

Schemick  v.  Chicago,  City  of,  151  HI.  336  (Af.). 

Shannon  et  al.  v.  Hinsdale,  Village  of,  180  HI.  202 
(Af.). 


,1,1.1,  Google 


376  Statvtoby  Fboceedinos 

Spear  v.  Drainage  Comrs.,  113  HL  632  (Af.). 

Sheedy  v.  Chicago,  City  of,  221  III.  Ill  (Af.). 

Sheridan  v.  Chicago,  City  of,  175  111  421  (Af.). 

Shreve  et  al.  v.  Cicero,  Town  of,  129  111.  226  (Af.). 

Sitnpkin  et  al.  v.  Comrs.  Sny  Island  Levee  Drainage 
Dist.,  223  lU.  67  (Af.). 

Sisson  et  al.  v.  Drainage  Comrs.,  163  HI.  295  (Af.). 

Smith  et  al.  t.  Chicago,  City  of,  57  HI.  497  (Af.). 

Snydacker  et  ah  v.  West  Hammon,  Village  of,  225  SI. 
154  (Af.). 

Springfield,  City  of  r.  Green  et  al.,  120  111.  269  (B.  B.). 

Springfield,  City  of  v.  Mathns  et  al.,  124  la  88  (B.  R). 

Springfield,  City  of  v.  Sale  et  al.,  127  111.  359  (B.  E.). 

St.  John  V.  East  St.  Louis,  City  of,  50  111  92  (E.). 

Stonton  et  al.  v.  Chicago,  City  of,  154  111.  23  ( Af.). 

Steele  et  al.  v.  Eiver  Forest,  Village  of,  141  III  302 
(Af.). 

Storrs  et  aL  v.  Chicago,  City  of,  208  111.  364  (Af.). 

Snmner  v.  Milford,  Village  of,  214  111.  388  (Af.). 

Taylorville,  City  of  v.  Johnson,  242  111  175  (B,  B.). 

Terminal  Transfer  Co.  v.  Chicago,  City  of,  178  Dl.  429 
(Af.). 

Thomas  v.  C!hicago,  City  of,  152  Dl.  292  (Af.). 

Ton  et  al.  v.  Chicago,  City  of,  216  Dl.  331  (Af.). 

TopUff  et  al.  v.  Chicago,  City  of,  196  lU.  215  (Af.). 

Trigger  v.  Drainage  Dist.,  193  HI.  230  (Af.). 

Trimble  et  al.  v.  (Jhicago,  City  of,  168  HI.  567  (Af.). 

Vane  et  al  v.  Bvanston,  City  of,  150  El.  616  (Af.). 

Wadlow  V.  Chicago,  City  of,  169  111.  176  (Af.). 

Walker  et  al  v.  Anrora,  City  of,  140  111  402  (Af.). 

Walter  et  al.  v.  Chicago,  City  of,  202  111.  531  (Af.). 

Walters  et  al.  v.  Lake,  Town  of,  129  111.  23  (Af.). 

Washbnrn  t.  Chicago,  City  of,  198  lU.  506  (Af.). 

Washington  Park  Club  et  al.  v.  Chicago,  City  of,  219 
m.  323  (Af.). 

Watson  T.  Chicago,  City  of,  115  HI.  78  (Af.). 

Watts  V.  Bivor  Forest,  Village  of,  227  HI,  31  (Af.). 


,1,1.1,  Google 


Special  Assessments  377 

Wells  y.  Chicago,  City  of,  166  lU.  148  (Af.). 

Wells  V.  Chicago,  Ci^  of,  202  lU.  448  (Af.). 

West  Chicago  Park  Comrs.  v.  Farber  et  al.,  171  HI. 
146  (Af.). 

White  et  al.  v.  Alton,  City  of,  149  DL  626  (Af.). 

White  v.  The  People  ex  rel.  of  Bloomington,  94  HI.  604 
(Af.). 

WUbnr  et  al.  v.  Spriiig«eld,  City  of,  123  HI.  395  (Af.). 

Wihnette,  Village  of  v.  People,  214  111.  107  (E.). 

Woods  V.  Chicago,  City  of,  135  111.  582  (Af.). 

Yaggy  el  al.  v.  Chicago,  City  of,  192  111.  104  (At). 

Ziegler  et  al.  v.  Chicago,  City  of,  213  Bl.  61  (Af.).       . 

UNStrCOESSFUL  DIRECT  ATTACK — ^ADDITIONAl.  UST 

Bradley,  Village  of.  Appellant  v.  New  York  Cent.  K. 
Co.  et  al.,  277  El.  608  (E.  E.). 

Benton,  City  of.  Appellee  v.  Blake  et  al.,  259  111.  211 
(Af.). 

Benton,  City  of.  Appellant  v.  Blake  et  al.,  263  111.  358 
(E.  E.). 

Belleville,  City  of.  Appellee  v.  Miller  et  al.,  257  Hi.  244 
(Af.). 

BelleviUe,  City  of.  Appellee  v.  Mitchell,  273  111.  136 
(Af.). 

Catlin,  Village  of,  AppeUee  v.  Tilton  et  al.,  281  HI.  601 
(Af.). 

Carbondale,  City  of.  Appellee  v.  Walker  et  al.,  240  HI. 
18  (Af.). 

Chicago,  City  of.  Appellee  v.  Clark,  233  111.  404  (Af.). 

Chicago,  City  of  v.  Corcoran,  196  111.  146  (E.  E.), 

Chicago,  City  of.  Appellee  v.  Orozier,  246  111.  511 
(Af.). 

Chicago,  Appellee  v.  Davis  et  al.,  253  111.  404  (Af.). 

Chicago,  City  of,  AppeUee  v.  Gage,  237  111.  328  (Af.). 

Chicago,  City  of.  Appellee  v.  Hirschel,  275  111.  60  (Af.). 


:,  Google 


378  Statutoby  Proceedings 

Chicago,  City  of  v.  Holden  et  al.,  194  HI.  213  (E.  K.). 
(flat  stones.) 

CSiicago,  City  of,  Appellee  t.  HnlbeTt,  234  HI.  321 
(M.). 

Chicago,  CSty  of,  Appellee  t.  Hulbert,  236  El.  204 
(Al.). 

Chicago,  City  of.  Appellee  v.  Mandel  et  al.,  239  HI.  559 
(Af.). 

Chicago,  City  of.  Appellee  v.  Marsh  et  al.,  238  111.  254 
(Af.). 

Chicago,  City  of,  Appellee  v.  Marsh  et  al.,  250  111.  512 
(Af.). 

Chicago,  City  of,  Appellee  v.  Marsh  et  al.,  251  111.  298 
(Af.). 

Chicago,  City  of.  Appellant  v.  MacChesney  et  al.,  240 
HI.  174  (R.  E.). 

Chicago,  City  of  v.  Mecartney,  216  III.  377  (B.  R.). 

Chicago,  City  of  v.  Ogden  &  Co.  et  al.,  227  lU.  596  (Af.). 

Chicago,  City  of,  Appellant  v.  Partridge,  248  111.  442 
(R.  E.). 

Chicago,  City  of,  Appellee  v.  Race  et  al.,  256  III.  209, 
(Al.). 

Chicago,  City  of.  Appellant  v.  Sonknp,  245  111.  634 
(R.  R.). 

Chicago,  City  of  v.  Sullivan  Machinery  Co.  et  al., 
AppeUees,  269  111.  58  (R.  R.). 

Chicago,  City  of,  Appellee  v.  Underwood,  258  111.  166 
(Al.). 

Chicago,  City  of.  Appellee  v.  Wells  et  al.,  274  HI.  360 
(Af.). 

Chicago,  City  of.  Appellee  v.  Weber  et  al.,  260  111.  105 
(Al.). 

Chicago,  City  of.  Appellee  v.  Willoughby  et  al.,  249 
HI.  249  (Al.). 

Chicago,  City  of.  Appellee  v.  Wilshire  et  al.,  238  HI. 
317  (Af.). 

Conway  et  al.  v.  Chicago,  City  of,  219  HI.  303  (R.  R.). 


,1,1.1,  Google 


Special  Assessments  379 

Donahne  P.  in  error  v.  LaQrange,  Village  of,  263  DL 
607  (Af.). 

Ewart  et  al.  v.  Western  Springs,  Village  of,  180  111. 
318  (Af.). 

Bvanaton,  City  of,  Appellee  t.  Knox  et  al.,  241  111.  460 
(Af.). 

East  St.  Lonis,  City  of.  Appellee  v.  Franklin  et  al.,  231 
m  380  (Af.). 

Ganlt  et  al.  y.  Glen  BUyn,  Village  of,  226  ni.  520  (Af.). 

Graham  v.  CUcago,  City  of,  187  lU.  411  (Af.). 

Gage  T.  Chicago,  City  of,  162  El,  313  (Af.). 

Gage  V.  Chicago,  City  of,  211  111.  109  (At.). 

<}eneseo,  City  of.  Appellee  v.  Schultz  et  al.,  257  111. 
273  (Af.). 

Gordon  et  al.  v.  Chicago,  City  of,  201  HI.  623  (Af.). 

Hallett  et  al.  v.  Elgin,  City  of,  Appellee  et  al.,  254  111. 
343  (Af.). 

Highwood,  City  of.  Appellee  v.  Chicago,  Mil.  El  Rail- 
road Co.  et  al.,  268  lU.  482  (Af.). 

Highland  Park,  City  of.  Appellee  y.  MoMnllen,  249 
m.  568  (Af.). 

Hillsboro,  City  of,  Appellant  y.  Grassel,  249  111.  190 
(E.  E.). 

Homevood,  Village  of  y.  Granniss,  Appellant,  265  III 
135  (Af.). 

Hynes  y.  Chicago,  City  of,  175  lH  56  (Af.). 

Illinois  Central  Bailroad  Co.  y.  Kankakee,  City  of, 
164  Dl.  608;  right-of-way  assessed  $1,500  (Af.). 

Kankakee,  City  of,  Appellee  y.  lU.  Cent.  E.  E.  Co.,  257 
111  298  (Af.). 

Ladd,  Village  of,  def.  in  error  y.  Chicago,  Ottawa  & 
Peoria  Railway  Co.  et  al.,  283  111.  260  (Af.). 

Lamby.  Chicago,  City  of,  219  HI.  229  (Af.). 

Lincoln,  Appellant,  City  of  y.  Harts  et  al.,  266  lU.  405 
(B.  B.). 

Madderom  y.  Chicago,  City  of,  194  111.  572  (Af.). 


,1,1.1,  Google 


380  SiATUTOBT  Pbocbedinqb 

Marengo,  City  of,  Appellee  v.  Eichler  et  aL,  245  HL  47 
(Af.). 

Ut.  Cannel,  Appellee  v.  Bisley  et  aL,  263  BL  299  (At.). 

Nitsche  et  al.,  Appellants  v.  Chicago,  City  of,  280  BL 
268  (Af.). 

Nokomis,  Appellee  v.  Zepp,  246  LIL  159  (Af.). 

Noyes  v,  Chicago,  City  of,  218  HL  46  (Af.). 

Ottawa,  City  of.  Appellee  v.  ColweU  et  al.,  260  111.  548 
(Af.). 

Oak  Park,  Village  of.  Appellant  v.  Eldred,  265  Bl.  205 
(B.  E.). 

Oak  Park,  Village  of,  Appellant  v.  Swigert  et  aL,  262 
DL  611  (B.  B.). 

Oak  Park,  Village  of.  Appellant  v.  Swigert,  266  DL 
60  (B.  E.). 

Odell,  Village  of.  Appellant  v.  Chicago  &  Alton  Rail- 
road Co.,  261  m.  372  (E.  E.). 

Pana,  City  of.  Appellee  v.  Baldwin  et  al.,  265  BL  119 
(Af.). 

Paxton,  City  of  v.  BogarduB  et  aL,  201  DL  628  (E.). 

Peoria,  City  of.  Appellee  v.  Tichenor  et  aL,  251  III. 
496  (Ap.  Dis.). 

Bawson  et  al.  v.  Chicago,  City  of,  185  HI.  87  (Af.). 

Eyder,  Estate  v.  Alton,  City  of,  176  BL  94  (Af.). 

Sanitary  District  of  Chicago  v.  Joliet,  City  of,  189 
in.  270  (Af.). 

Smythe  et  al.  v.  Chicago,  City  of,  197  BL  311  (Af.). 

South  Park  Com'sioners,  Appellee  v.  Wood  et  al.,  270 
lU.  63  (Af.). 

"Watseka,  City  of.  Appellee  v.  Orebangh  et  aL,  266  111. 
579  (Af.). 

Wankegan,  Appellee  v.  Burnett  et  al.,  268  III  448 
(Af.). 


:,  Google 


CHAPTER  XIX 
SPECIAL  ASSESSMENTS 

SXrccssSFTJL  OOIXAIEBAL  ATTACK  UPON   CONFIBMATIOIT 
JUDGMBNT 

Prior  to  the  Statute  of  1857,  amending  the  Charter 
of  the  City  of  Chicago,  it  was  not  neeessary  for  cities 
to  resort  to  a  court  of  law  for  the  purpose  of  collecting 
their  general  and  special  taxes.  The  only  way  prior  to 
1857  for  'reviewiDg  the  action  of  the  city  council  was 
by  a  writ  of  certiorari. 

In  the  case  of  Pease  v.  City  of  Chicago,  21  111.  500, 
the  question  was  presented  to  tiie  supreme  court  whether 
the  proi)erty  owner  could  interpose  any  defense  to  a 
special  assessment  on  an  application  for  a  judgment 
under  the  law,  as  amended  in  1857.  In  holding  that  the 
property  owner  could  interpose  a  defense,  the  court  used 
this  language: 

"Here  (referring  to  Amendment  of  X857,  page  892), 
there  is  an  express  provision  that  the  owner  or  person 
interested  in  the  land  may  make  a  defense  and  it  cannot, 
we  think,  be  reasonably  contended  that  such  defense  shall 
not  embrace  everything  which  shows  that  the  tax  or  as- 
sessment, to  collect  which  the  proceeding  was  instituted, 
ought  to  be  collected.  Less  than  this  would  be  a  mockery 
of  justice.  Anything,  which  a  court  of  law  could  ex- 
amine into  under  a  writ  of  certiorari  may  be  considered 
on  this  trial,  and  even  more,  for  the  court  may  inquire 
de  hors  the  proceeding  of  the  common  council  and  see 
if  any  facta  exist  which  render  tiie  tax  or  assessment 
illeg^  as  well  as  into  any  substantial  irregularity  in 
381 
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the  mode  of  assessing  it,  for  which  a  conrt  of  law  would 
set  them  aside." 

Defense:  "It  was  proved  on  the  trial  that  a  part  of 
the  improvement,  for  which  the  assessment  was  levied, 
had  already  been  made  by  private  parties,  without  any 
contract  with  or  liability  by  the  city  anthorities,  and 
this  assessment  was  levied  in  part  for  the  purpose  of 
coUecting  money  to  pay  for  such  improvements  already 
TolnntarUy  executed.  For  this  purpose  the  law  gave 
the  common  council  no  authority  to  levy  a  special  as- 
sessment upon  property  deemed  benefited  by  the  im- 
provement already  executed.  "As  that  assessment  was 
levied  in  part  to  pay  for  improvements  already  executed, 
without  the  order  or  direction  or  liability  of  the  com- 
mon council,  it  was  not  warranted  by  the  law,  and  the 
court  erred  in  rendering  judgment  for  it"      * 

In  City  of  Chicago  v.  Burtice  et  al.,  24  111.  489,  the 
court  reconsiders  its  holding  in  the  Pease  case,  and  ad- 
heres to  its  former  ruling. 

In  City  of  Chicago  v.  Laraed  et  al.,  34  111.  203,  the 
court  in  sustaining  an  attack  upon  a  confirmation  judg- 
ment held,  under  the  Statute  of  1848,  that  the  right  to 
levy  a  special  assessment  rested  upon  the  constitutional 
provision  of  equality  and  uniformity  of  burden  throngh- 
ont  the  field  of  benefit. 

In  Rich  et  al.  v.  City  of  Chicago,  59  111.  286,  the  court 
sustained  a  collateral  attack  upon  a  confirmation  judg- 
ment on  the  further  ground  that  it  appeared  from  the 
record  of  the  confirmation  proceeding  introduced  in  evi- 
dence, that  the  improvement  was  not  ordered  by  three- 
fourths  of  the  aldermen  present  in  council,  as  required 
by  the  charter;  and  for  the  further  reason  that  the  pub- 
lisher's certificate  to  the  printed  notice  of  the  meeting 
to  make  the  assessment,  did  not  state,  as  required  by 
statute,  the  date  of  the  last  paper  containing  the  notice. 
And  farther  held  that  the  city  council,  in  issuing  special 
assessment  warrants  and  making  them  the  basis  for  ap- 
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I>Ucation  to  sell  land,  transcended  its  powers  because  it 
is  a  branch  of  the  legislative  and  not  the  judicial  depart- 
ment of  the  goyernment,  and  declined  to  put  the  decision 
npon  that  ground,  as  thereby  an  innumerable  number  of 
sales  that  had  been  made  theretofore  would  have  been 
invalidated  without  any  corresponding  good  resulting  to 
the  tax  payer. 

Prior  to  the  Constitution  of  1870,  it  was  held  that  a 
special  assessment  that  was  not  spread  co-extensive  with 
the  field  of  benefit,  was  fatally  defective.*  That  a  pub- 
lic square  in  a  city  was  within  the  field  of  benefit  and 
liable  to  be  assessed.'  Further,  it  was  held  that  a  con- 
firmation judgment  rendered  on  an  application  of  the 
city  collector  of  Chicago,  in  place  of  an  officer  of  the 
oonnty  who  had  authority,  under  section  4,  article  9  of 
the  constitution,  to  make  application,  wits  void.*  And 
fnrther,  it  was  held  that  a  railroad  was  not  exempt  from 
liability  to  respond  to  the  levy  of  an  assessment  for 
widening  a  street,  although,  by  a  prior  agreement,  the 
company  might  not  be  liable  to  pay  for  paving.* 

Again  it  was  held  that  an  assessment  that  provided 
for  assessing  $125,200  npon  real  estate  to  be  benefited, 
when  there  was  no  evidence  before  the  city  coancil  that 
there  was  property  that  would  be  benefited  to  that  ex- 
tent, was  void."  In  holding  this  ordinance  void,  the  court 
used  this  language:  "It  assumed  that  there  is  prop- 
erty which  will  be  specially  benefited  to  the  extent  of 
this  very  large  assessment,  although  the  town  has  taken 
no  measures  to  ascertain  that  fact,  and  arbitrarily  di- 
rects the  imposition  of  this  sum  as  a  tax  npon  property 
benefited.    *    *    *    The  cardinal  principle  of  equation 

1— OUeago,  Ci^  of  v.  Beer  et  aL,  4— Parmelee    et    bL    v.    Ohioago, 

41  m.  SD«  (Af.).  Citj  of,  60  TO.  287  (B.  B.). 

S — Seuuiion  v.  Chieago,  (Stj  of,  S—areeley  et  al  v.  People,  60  m. 

42  HL  102  (B.  B.}.  10  (B.  B.). 
3 — Hnb  T.  OUeago,  Ottj  of,  60 

hl  8e  (B.  B.). 
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between  burdens  and  benefits  upon  which  it  was  neces- 
sary, under  the  Constitntion  of  184S,  that  all  special  as- 
sessments shoald  be  based,  was  here  entirely  ignored.'" 

A^ain  it  was  held  that  an  assessment  and  ordinance 
were  void  that  were  based  upon  the  action  of  two  of 
three  members  of  the  board  of  public  works,  one  of  whom 
by  reason  of  his  interest  was  disqualified  to  act.^ 

Again,  ordinances  were  held  void  that  conferred  upon 
tha  board  of  pablic  works  duties  that  the  statute  re- 
quired to  be  exercised  by  the  common  connciL^ 

Again  it  was  held  when  an  original  assessment  had 
been  declared  void,  that  a  second  assessment  to  make 
up  its  deficiency  was  also  void,  and  the  court  said:  "If 
the  legislature  has  prescribed  a  mode  for  making  a  stat- 
utory proceeding  effectual  which  is  unconstitutional,  the 
courts  have  no  authority  to  reject  that  mode  and  adopt 
a  different  one."* 

Again  it  was  held  that  a  special  tax  or  special  aasess- 
ment  that  operated  in  its  levy  and  collection  on  all  the 
taxable  property  in  the  city,  was  not  a  local  tax,  and 
a  judgment  rendered  thereon  was  erroneous." 

The  Bevenue  Law  of  1885,  section  177,  provided  that 
delinquent  taxes  after  a  certain  date  should,  bear  inter- 
est. It  was  held  that  special  assessment  not  being  men- 
tioned were  not  included.   Mnrphy  v.  People,  120  HL  234. 

OaWNANOBS — Yom 

Under  an  ordinance  based  upon  an  estimate  for  a 
street  improvement,  61  feet  in  width,  judgment  of  con- 

S— Oreelej  et  al.  t.  People,  60  QL  B.};  Wallter  t.  Oiieftgo,  Ci;^  o',  ^ 

19  (B.  B.).  lU.  SSe  (B.  B);  (3uca««,  Ci^  of 

7— Hunt  V.  ChiMBo.  CU7  of,  00  v.  H»bar  et  «1.,  92  EL  283  (A.  P.). 

ZU.  183  (B.  B.).  0— Union  Bldg.  Amo&  t.  CUaMgo, 

8— -Bttkb  t.  Obicago,  Ci^  of,  60  City  of,  Ql  XII.  439  <B.  B.). 

lU.  607  (B.  B.);  Wright  t.  Cbieaga,  ID— Webater  ».  People  ex  trt.,  98 

Cit7  of,  60  111.  31S  (B.  B.};  Fotw  IlL  343  (B.  B.). 
V.  Chicago,  aty  of,  S6  IIL  354  (B 
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firmation  was  rendered  June  19,  1893.  In  September, 
1893,  the  city  cooncil  passed  an  amended  ordinance 
changing  the  width  of  the  improvement  to  53  feet.  It 
was  held  that  the  ordinance  was  void." 

A  special  tax  was  levied  for  the  construction  of  a  side- 
walk. The  width  of  the  walk  was  described  as  "not  less 
than  or  more  than"  so  many  feet.  It  was  held  that  the 
ordinance  was  void  for  la(&  of  a  definite  and  suflScient 
description." 

The  Act  of  1873  {R.  S.  1874,  page  744,  sec.  3)  provided 
that  proceedings  to  collect  assessments  should  conform 
to  provisions  of  article  9  of  an  act  to  provide  for  the  in- 
corporation of  cities  and  villages  (1872). 

In  1887  and  1891  several  new  sections  were  added  to 
the  Act  of  1872,  and  provisions  were  made  for  dividing 
asaessmenta  into  inatalments. 

The  City  of  Chicago,  while  under  a  special  charter, 
adopted  article  9  of  the  Act  of  1872  as  the  method  to  be 
pnrsued  in  levying  and  collecting  special  assessments. 

The  town  of  West  Chicago  passed  an  ordinance  pro- 
viding for  the  payment  of  a  special  assessment  in  instal- 
ments. On  an  application  for  judgment  of  sale  under 
the  confirmation  judgment,  it  was  held,  that  the  ordi- 
nance including  the  judgment  of  confirmation  was  void, 
for  the  reason  that  the  town  of  West  Chicago  had  no 
right  to  divide  a  special  assessment  into  instalments. 
The  amended  section  did  not  apply  to  cities  and  towns 
that  were  acting  under  special  charters." 

Again,  it  was  held,  that  an  ordinance  was  void  that 
left  the  nature,  character,  and  description  of  the  im- 
provement largely  to  be  determined  by  the  department 
of  public  works." 

11 — ^P«Ila  et  bL  T.  People  ex  nl,  111.  89  (B.  B.) ;  Andrews  t.  People 

IM  m.  SSO  (B.  B.).  ex  rel.,  173  111.  1S3  (B  B.). 

12— Hanfield  t.  People  «x  lel.,  164  14— Com  v.  People  ex  rel.,  166  m. 

in.  «11  (B.).  126  (B,  B.);  People  ex  Tel.  t.  Hnr- 

13— CalTer  t.  People  ex  rel.,  161  forf  et  al,  167  lU.  e26  (Af.). 
B.P.—25 
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INDEFINITE  DESCBIFTIONS 

Where  it  is  impossible  to  tell  what  land  is  assessed,  or 
against  what  land  the  judgment  of  confirmation  is 
entered,  the  assessment  and  judgment  will  be  void.*" 

in  sustaining  an  objection  to  the  sale  of  land  under  a 
confirmation  judgment,  the  court  observed:  "An  objec- 
tion going  to  the  jurisdiction  of  the  court  which  rendered 
the  judgment  confirming  the  assessment,  can  be  made  in 
the  proceeding  in  which  the  collector  applies  for  sale 
against  the  property.  The  special  assessment  proceed- 
ing as  well  as  the  present  one  is  a  proceeding  in  rem 
against  specific  property,  and  no  personal  judgment  can 
be  rendered.  •  "  •  As  no  plat  was  recorded,  as 
required  by  statute,  there  were  no  lots  described  against 
which  any  taxes  or  a  lien  for  taxes  could  attach."  ^* 

JUBISDICTION 

Collateral  attack  sustained  because  publisher's  cer- 
tificate attached  to  the  notice  of  an  application  for  judg- 
ment of  confirmation  said:  Published  "five  times"  in- 
stead of  "five  successive  days";"  because  the  pub- 
lisher's certificate  was  dated  "February  8,  1892,*'  and 
certified,  that  the  last  publication  was  on  "February 
10, 1892"  J  •*  because  the  notice  of  an  application  for  con- 
firmation was  signed  by  only  two  of  the  three  commis- 
sioners ; '"  because  the  ordinance  was  not  passed  until 

15— People  ex  reL  V.  Egg«n,  IM  17 — Emu  t.  People,  139  HI.  55S 

111.  616  (.At.):  trpton  V.  People  ex  (B.  B.). 

TsL,  176  lU.  632  (B.  B.) ;  VennnnL  IS— HeOieaner  et  «L  t.  Peo^  tx 

V.  People  ex  rel.,  188  111.  168  (B.  rel.,  14S  HI.  014  (B.). 

B.) ;  People  t.  Oweu,  231  HI.  Sll  10— UcCAeeDer  et  mL  t.   People 

(B.  B.) ;  People  ez  reL  t.  Clifford,  ex  lel,  148  IlL  2S1  (B.  B.) ;  BiiTn- 

166  HI.  165  (Af .} ;  People  ex  reL  ton  t.  People  ex  leL,  1S6  10.  86  (B. 

V.  ColegTOTe,  21B  111.  H5  (Af.).  B.). 

16— People  ex  reL  t.  Cnifford,  166 
lU.  les  (Af.) ;  People  t.  Cook,  188 
m.  341  (Af.). 


itizecoy  Google 


SpEoiAii  Assessments  387 

after  the  work  was  done ;  ^  because  the  assessment  was 
divided  into  ten  instalments ;  *'  because  a  land  owner 
was  not  named  in  the  assessment  proceeding,  had  no 
notice,  constructive  or  actual,  and  no  jurisdictional  facts 
were  recited  in  the  confirmation  record ;  ^^  because  the 
sewer  was  not  placed  on  the  line  stated  in  the  ordi- 
nance ; "  because  *the  bill  of  costs  for  a  sidewalk  was 
filed  by  the  city  engineer  in  the  office  of  the  city  clerk 
before  its  completion  and  not  after  as  required  by  stat- 
ute;'* becanse  the  commissioners  of  highways  met  on 
August  7, 1900,  and  levied  a  tax,  instead  of  on  September 
4,  19O0,  at  the  town  clerk's  office  as  required  by  stat- 
nte;**  because  the  "cost  of  grading,  materials,  laying 
down  and  supervision"  incident  to  the  construction  of 
a  sidewalk  was  not  embodied  in  the  engineer's  statement 
required  by  statute  to  be  filed  with  the  city  clerk ;  **  be- 
cause the  local  improvement  board  changed  the  founda- 
tion layer  from  6  inches  named  in  the  ordinance  to  7 
inches ;  ^^  because  the  municipality  accepted  a  different 
improvement  than  the  one  for  which  the  assessment  was 
levied.*® 

A  collateral  attack  was  sustained  because  a  notice 
was  not  given  of  a  proceeding  to  assess  the  cost  of 
drainage  repairs,  as  required  by  statute  {sections  3  and 
37,  Levee  Act,  Sea.  Laws,  pp.  Ill  and  124,  1885) ;  ^  be- 
so — Weld  V,  People  ex  rel.,  149  25 — Chieago  ft  N.  W.  By.  Go.  v. 
.UL  257  (B.).  People  we  rel.,  193  lU.  394  (E.  B.). 
21— People  ex  reL  V.  Nelson  et  aL,  26—61^^8  Estate  t.  People  ei 
IM  m  3«  (Af.).                                 lel.,  193  IlL  601  (B.  B.). 

28— P^rwn  T.  People,  175  IlL  267  27— Young  v.  People  ex  rel.,  196 

(B.  B.).  HI.  603  (B.  B.). 

23 — Chardi  et  aL  t.  People  ex  rel.,  2S — Qage  et  aL  t.  People  ex  reL, 
174  UL  366  (B.  B.) ;  Church  ex  reL  200  IlL  433  (B.  B.) ;  Eustace  et  aL 
T.  People  AX  reL,  179  UL  205  (B.  t.  People  ex  re].,  213  UL  424  (B. 
B.).  B.);  PhiUlps  et  al.  v.  People,  818 

24 — Craig  T.  People  ez  reL,  193      IIL  450  (E.  B.). 
Za  IM  (B.  B.);  People  ez  rel.  y.         29— Frank  et  al.  v.  Sogers,  220 
Latbun,  Ex'r,  203  IlL  9  (Ai.).  UL  206  (B.  B.). 
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caase  ibe  dassificatiou  number  of  a  land  owner  in  a 
drainage  district,  who  had  not  joined  with  others  in  an 
appeal,  was  changed  by  a  jnry  sitting  in  review  of  the 
action  of  the  commissioners.  The  statute  (sec.  24,  Farm 
Drainage,  p.  148,  Sea.  Laws  1901)  required  the  review 
of  the  jury  to  be  confined  to  parties  who  had  objected 
to  the  action  of  the  commissioners  and  appealed  there- 
from;"" because  a  board  of  education  had  not  "deter- 
mined the  amount  of  money  required  to  be  raised  by 
taxation"  end  certified  said  amount  to  the  city  council 
under  their  hands  and  seals ;  '^  because  there  was  no 
record  evidence  of  a  meeting  of  the  drainage  commis- 
sioners within  the  district  to  levy  the  assessment  for 
which  a  judgment  of  sale  was  sought; "'  because  the  land 
owner,  against  whose  land  a  judgment  was  sought,  had 
not  been  made  a  party  to  the  assessment  proceeding." 

A  collateral  attack,  upon  a  judgment  confirming  a 
drainage  assessment  for  benefits  to  be  bestowed  upon 
certain  highways,  was  sustained  in  a  petition  for  man- 
damus against  the  highway  commissioners,  because  there 
was  no  recital  in  the  confirmation  record  of  jurisdic- 
tional facts  and  "no  notice  of  any  kind  la  found  in  the 
record  indicating  that  any  notice  was  served*'  upon  the 
commissioners.'* 

A  collateral  attack  upon  a  condemnation  judgment 
nnder  sections  4,  5,  6,  7,  8,  article  9,  Ch.  24,  B.  S.  1874, 
was  sustained  in  a  supplemental  proceeding  under  sec- 
tion 53  of  said  article  9,  because  the  judgment  of  con- 
demnation rested  upon  a  verdict  that  had  been  ma- 

30— Our  r.  People  «x  rd.,  224  (Af.);   People  ex  rd.  t.  Seliwsnk 

HL  lU  (B.  B.).  et  aL,  Appellea,  237  HI.  40  (Af.). 

31 — People  ex  rcL  r.  Weldi,  WS  33 — ^People    ex   nL    Aj^allM   t. 

HL  364  (Af.)-  Donii,  S47  m.  410  (B.  B.}. 

32— People  ex  re),  v.  Can  et  ■!.,  34---8priug  Creek  Dnln.  DM.  t. 

231  HL  G02  (B.  B.) ;  People  ex  reL  Highwaj  Oom  'n,  Appdlut,  239  VL 

T.    Cunp,    AppeUee,    24S    DL    154  JS21  (B.  B.). 
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terially  changed  by  the  coart  vitbout  the  consent  of  the 
inry." 

A  collateral  attack  upon  a  condemnation  judgment 
entered  under  the  proTisiona  of  section  6,  article  9,  Ch. 
24,  B.  S.  1874,  was  sustained  because  in  the  condemna- 
tion petition  one  of  the  land  owners  was  described  as 
"known"  and  service  was  attempted  to  be  had  apon  him 
l^  publication,  when  there  was  no  statutory  showing 
that  he  was  a  non-residenf 

Collateral  attack  was  SQstained  because  the  improve- 
ment as  finally  constructed  did  not  conform  substantially 
to  the  ordinance  authorizing  it.°^ 

Section  84,  Act  of  1897,  amended  in  1903.  Ses.  Xjaws, 
p.  105. 

In  Pells  et  al.  v.  People,  ex  rel.,  159  111.  580  on  an  ap- 
plication of  sale  of  lands  reported  delinquent,  the  prop- 
erty owners  objected:  "That  they  were  assessed  for 
making  a  larger  improvement  than  was  contracted  for 
by  tihe  city  and  for  a  larger  improvement  than  was 
actually  constructed."  It  was  held  error  to  overrule 
this  objection  for  the  reason  that  the  judgment  of  con- 
firmation "only  concludes  the  land  owner  from  question- 
ing any  of  the  proceedings  had  prior  to  the  con- 
fimiation. ' 

This  position  taken  by  the  court,  allowing  property 
owners  to  show  that  the  municipality  has  changed  the 
locality  or  accepted  a  different  improvement  than  the 
one  for  which  an  assessment  was  levied,  is  retaken  in 
Young  V.  People,  ex  rel.,  196  111.  603;  Gage  v.  People, 
200  m.  432,  and  Eustace  v.  People,  213  111.  424. 

35 — Aj«T  et  rI.   T,   Chicago,  (S^  Collateral    attack    was    nutained 

of,  149  m.  26S  (B.  R,).  because  the  valoation  that  nipported 

36 — JHAej  et  al.  t.  Chicago,  (Sty  the   tax   lavy   included  property   le- 

of,  I58nL46S  (B.  B.).  gaUy    liable    to   assMsment   in   the 

37 — Tonng  t.  People  ex  rel.,  1S6  State  of  Iowa  and  not  in  the  State 

m.  M3   (S.  B.);  Eustace  et  aL  t.  of  lUinois.     Keokuk  Bridge  Co.  v. 

People  ex  reL,  213  ID.  424  (B.  B.).  People  es  reL,  161  IlL  132  (B.  B.). 
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SPECIAL  ASSESSMENTS 

COLIATBBAL  ATTACK  UNSUCCESSFUL 

Application  for  judgment  of  sale  against  lands  re- 
ported delinquent  to  the  county  collector. 

The  general  principle  is:  If  the  coart  on  application 
for  judgment  confimung  a  special  assessment  has  juris- 
diction of  the  parties  and  the  subject-matter  as  provided 
by  statute,  then  the  judgment  confirming  can  not  be  in- 
quired into  on  the  application  for  sale.' 

JUBISDICTION  SCOPB  AND  HSANINQ 

When  a  confirmation  record  is  viewed  by  the  court 
collateraUy  rather  than  directly,  the  term  "jurisdiction" 
has  a  limited  significance  to  which  attention  needs  to  be 
paid.  In  People  ex  rel.  t.  Talmadge,  194  111.  67,  it  is 
said:  "Jurisdiction  is  authority  to  hear  and  dedde  a 
cause,  and  it  does  not  depend  upon  the  correctness  of 
the  decision."  In  defining  what  is  meant  by  this  term, 
when  an  ordinance  was  attad^ed  collaterally,  the  court 
uses  this  language:  '*If  an  ordinance  on  which  an  ap- 
plication for  a  judgment  of  confirmation  is  based  con- 

1— Blake  v.  Tbe  People  ex  rel..  People  ex  rel.  t.  Brisliii,  80  EU.  423 

109  HI.  S04  (Af.) ;  Blount  y.  The  (B.  B.) ;  People  ex  reL  t.  Lis^ 

People  ex  rel.,  188  111.  53S    (Af.) ;  Trastee,  105  IIL  05   (B.  B.);   St^B- 

Clark  T.  People  ex  reL,  140  111.  348  berg  et  aL  t.  People  ex  rel.,  104  lU. 

(Af.) ;  Conlin  v.  People  ex  reL,  190  478   (Af.) ;  Walker  et  aL  v.  People 

lU.  400   (Af.);   OrOBS  y.  People  ex  ex  rel,,  lOfl  lU,  473   (Af.)  ;  Jotmaon 

rel.,  172  lH  571   (Af.);  Leitch  v.  et  al.  v.  People  ex  reL,  189  m.  85 

People  ex  reL,  183  lU.  000  {Al.);  (Af.). 
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tains  sofGcient  allegations  descriptive  of  the  proposed 
improvement  to  challenge  the  attention  of  the  court, 
Jnrisdiction  attaches  in  the  court  to  judicially  determine, 
etc"   Perry  v.  People  ex  rel.,  206  Dl.  334  (Af.).' 

A  collateral  attack  by  bill  in  equity  {Smnner  v.  Mil- 
ford,  Village  of,  et  al.,  214  111.  388)  was  made  upon  a 
petition  of  property  owners,  wherein  it  was  claimed: 
"That  the  court  acquired  no  jurisdiction  because  the 
petition  presented  to  the  board  of  local  improvements 
had  lost  its  vitality  by  prior  use  made  of  it."  In  sus- 
tming  the  circuit  court's  dismissal  of  the  bill,  the 
following  language  is  used : 

"The  argument  in  support  of  the  bills  is  founded 
mainly  on  the  use  of  the  words  "jarisdietion"  and 
"void"  ID  various  opinions  of  the  court  when  applied 
to  monicipalities,  boards  of  local  improvements  or 
courts,  but  counsel  do  not  refer  to  any  case  where  the 
question  of  the  jurisdiction  of  a  county  court  was  in- 
volved, and  where  it  was  held  that  there  was  no  juris- 
diction, because  of  the  want  of  a  petition  for  the  im- 
provement or  the  invalidity  of  suoh  petitioa  Words 
often  have  different  meanings  in  different  situations, 
and  some  times  they  are  used  with  indefinite  or  indeter- 
minate meaning.  The  Supreme  Court  of  the  United 
States,  in  the  case  of  Watson  v.  Jones,  13  WalL  732  said: 
"There  is,  perhaps,  no  word  in  legal  terminology  so  fre- 
quently used  as  this  word  'jurisdiction,'  so  capable  of 

2 — Perrj  t.  People  ex  rel.,  806  HI.  tion  jndgmant  mu  BaeetntaBf  »f 

334  (Af.).  uUed  direeUr  for  lack  of  juisdie- 

!■  tbe  Samuer  caw  the  egnflnua-  tion,  see  Casej*,  Appellee  t.  Ciiunn- 

tioB  judgment  tra*  ncMMfnlfy  u-  natl,  Hamilton  and  Da^tan  Ballwi^ 

Mikd  in  *  direct  proceeding  in  Van-  Co.,  263  DL  35E. 
mm  T.  ICilford,  Village  of,  202  lU.         Pot    the    distinction    between    a 

423,  and  nnaneeeufnUr  attacked  in  "want  of  power"  and  an  "erriy- 

Ooldetein  et  aL  t.  Milford,  Village  neons  eierdM  of  power,"  see  Miller 

of,  214  ID.  528,  and  Eanuan  et  al  et  aL,  AppeUees  v.  Bowan,  2S1  HI. 

t.  People  ex  raL  214  m  464.  344  (Af.). 

For  an  iastanee  where  a  eonfirma- 
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nse  in  a  general  and  vagae  sense,  and  which  is  ased  so 
often  by  men  learned  in  the  law  without  a  dne  regard 
to  precision  in  its  application."  It  has  been  used  as 
applying  to  the  authority  or  mode  of  procedure  of 
boards  of  local  improvements,  to  the  right  or  power  of 
the  legislative  body  of  the  municipality  to  act  upon  a 
certain  subject  or  to  pass  an  ordinance,  and  also  to  the 
legal  right  or  power  of  a  court  to  hear  and  determine 
the  matter  in  controversy:  The  word  "void"  is  also 
nsed  in  varied  meanings  and  applied  indifferently  to  a 
thing  tiiat  has  no  legal  force  or  effect  and  is  an  absolute 
nullity,  and  to  that  which,  by  reason  of  some  inherent 
vice  or  defect  may  be  adjudged  void  by  a  court  when  the 
question  is  presented."    See  note  under  2. 

Here  the  record  assailed  showed  that  the  county  court 
had  jnrisdiction  in  the  class  of  cases  to  which  the  par- 
ticular case  belonged  and  whether  the  petition  was  suf- 
ficient to  awfiken  its  action  was  a  question,  which,  when 
decided  by  the  county  court,  could  only  be  reviewed  in 
a  direct  proceeding. 

In  determining  whether  a  writ  of  injunction  had  been 
violated  the  supreme  court;  (O'Brien  v.  People  ex  rel., 
216  El.  354)  defines  "jurisdietion"  as  "the  power  to 
hear  and  determine  £he  subject  matter  in  controversy 
between  the  parties  to  a  suit  If  the  law  confers  the 
power  to  render  judgment  or  decree,  then  the  court  has 
jurisdiction.  •  *  •  Jurisdiction  of  the  particular 
matter  does  not  mean  simply  jurisdiction  of  the  partic- 
ular case  then  occupying  the  attention  of  the  court,  hnt 
jurisdiction  of  the  class  of  cases  to  which  the  particular 
case  belongs.  Whether  a  complaint  does  or  does  not 
state  a  cause  of  action  is,  so  far  as  concerns  the  question 
of  jurisdiction,  of  no  importance,  for  if  it  states  a  case 
belonging  to  a  general  class  over  which  the  authority  of 
the  court  extends,  then  jurisdiction  attaches  and  the 
court  has  power  to  decide,  whether  the  pleading  is  good 
or  bad." 
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Following  the  principle  well  established  in  reference 
to  connfy  conrt  and  chanceiy  records  (Bamett  v.  Wolf, 
70  DL  76,  and  Eeedy  et  al.  v.  Camfield  et  al.,  159  Dl.  254) 
this  want  of  jurisdiction  mnst  appear  from  the  record 
itself  and  not  from  matter  dehors.' 

COLLECTION  OF  SPECIAL  A8SB8SUENTS 

Section  39,  article  9,  Ch.  24,  B.  S.  1874;  section  44 
idem,  and  section  191,  Ch.  120,  B.  S.  1874;  section  66  of 
the  Act  of  1897. 

Enforcing  the  collection  of  special  assessments 
through  the  sale  by  the  county  collector  of  the  land 
specially  benefited. 

The  machinery  provided  by  the  Act  of  1897  (sections 
61,  63,  64^  65,  66,  67)  for  enforcing  the  collection  of 
special  assessments  through  the  sale  of  the  land  specially 
benefited,  except  in  a  few  minor  details,  does  not  differ 
from  what  was  provided  in  article  9,  Chapter  24,  B.  S. 
1874  (sections  35  to  40). 

Under  both  statates,  the  clerk  of  the  court  in  which 
the  confirmation  judgment  is  rendered,  is  required  to 
certify  the  "asBessment  roll  and  Judgment"  to  the 
**clerk  of  such  city  or  village"  (section  35,  article  9)  or 
**the  ofiScer  of  such  city,  village  or  town  authorized  to 
collect  snch  special  assessment"  (section  61,  Act  of 
1897).  The  dty  or  village  clerk,  under  the  former  stat- 
ute issued  a  warrant  for  the  collection  of  tiie  special 
asaesBment;  the  clerk  of  the  court,  under  the  latter  stat- 
ute iasaes  the  warrant ;  the  person  receiving  the  warrant 
is  required  to  g^ve  notice  by  publication  of  his  reception 
of  the  warrant  and  make  demand  of  payment  upon  all 

3 — Dtduj,  Jr.,  Tnutee  t.  Pm>p1b  Oiga  Bailwaj  Co.  t.  Cumb  Es'n 

ex  nL,  in  HL  638  <Af.);  Cm^  t.  et  al.,  169  DL  S47  (Af.):  MarU^f 

P«op)e  ez  reL,  15S  II).  267  (Af.) ;  .t.  People  bz  reL,  171  m.  860  (B. 

'.  P«o^  ex  nl^  807  Dl.  B.) ;  Sawyer  t.  Woodbniy,  7  Gn^ 


334  <R.  B.).  409;  Black  Biver  Saviugi  Bank  i 

Ijoidnille,  New  AlbauT-  and  OU-      Edwards,  10  Qia;-  387. 
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persona  resident  within  the  neighborhood,  whose  names 
appear  apon  the  assessment  roll,  or  the  occupants  of 
the  property  asBessed"  (section  64,  Act  1897). 

Section  39,  of  article  9,  Ch.  24,  E.  S.  1874,  provided 
that  the  "collector  of  special  assessments"  should  re- 
port to  the  county  collector  "all  the  land,  town  lots  and 
real  property"  on  which  he  was  unable  to  collect  the 
amount  that  had  been  assessed  thereon;  said  report  to 
be  accompanied  with  his  oath  that  he  had  performed  all 
the  daties  thereabout  enjoined  upon  him  by  the  statute. 

The  final  provision  in  this  section  is:  "Said  report, 
when  so  made,  shall  be  prima  facie  evidence  that  all  the 
forms  and  requirements  of  the  law  in  relation  to  making 
said  retam  have  been  compUed  with,  and  that  the  special 
assessments  mentioned  in  said  report  are  due  and  un- 
paid. And,  upon  the  application  for  judgment  upon 
such  assessment,  no  defense  or  objection  shall  be  made 
or  heard  which  might  have  been  interposed  in  the  pro- 
ceeding for  the  making  of  such  assessment,  or  the  appli- 
cation for  the  confirmation  thereof." 

With  the  words,  "or  special  taxes,  or  the  matured  in- 
stalments thereof,  and  the  interest  thereon,  and  the 
interest  accrued  on  instalments  not  yet  matured,"  inter- 
polated between  the  words  "special  assessment''  and 
"mentioned"  in  the  above  quotation  from  the  statute, 
there  is  added  in  section  66  of  the  Act  of  1897 : 

(a)  "And  no  errors  in  the  proceeding  to  confirm,  not 
affecting  the  power  of  the  court  to  entertain  and  con- 
sider the  petition  therefor,  shall  be  deemed  a  defense 
to  the  application  herein  provided  for.  (b)  When  such 
application  is  made  for  judgment  of  sale  upon  an  instal- 
ment only,  of  an  assessment  payable  by  instalments,  all 
questions  affecting  the  jurisdiction  of  the  court  to  enter 
the  judgment  of  confirmation  shall  be  raised  and  deter- 
mined on  the  first  of  such  applications,  (c)  On  appli- 
cation for  judgment  of  sale  on  any  subsequent  instal- 
ment, no  defense,  except  as  to  the  legality  of  the  pending 
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proceeding,  the  amoont  to  be  paid,  or  actaal  payment, 
shall  b©  made  or  heard,  (d)  And  the  voluntary  pay- 
ment by  the  owner  or  hie  agent,  of  any  instalment,  levied 
on  any  lot  block,  tract  or  parcel  of  land,  shall  be  deemed 
and  held  in  law  to  be  an  assent  to  the  confirmation  of 
the  assessment  roll,  and  be  held  to  release  and  waive 
any  and  all  right  of  such  owner  to  enter  objection  to  the 
application  for  judgment  of  sale  and  order  of  sale,  (e) 
The  judgment  of  sale  on  any  instalment  shall  include  all 
interest  accrued  on  said  instalment  up  to  the  date  of 
said  jndgment  of  sale  and  also  the  annual  interest  due 
as  returned  delinquent  by  the  municipal  collector  on  any 
instalment  or  instalments  not  matured;  (f)  and  all  judg- 
ments of  sale  for  a  matured  instalment  shall  bear  inter- 
est on  the  amount  of  the  principal  of  said  matured  instal- 
ment to  the  date  of  payment  of  sale."  Ses.  Laws  1901, 
p.  Ul. 

With  the  exception  of  the  reference  to  tiie  recovery  of 
interest  on  instalments,  these  new  provisions  in  the  Act 
of  1897  amount  to  little  more  than  statutory  recognition 
of  the  principles  of  estoppel  and  res  adjudicata,  that 
would  apply  though  no  mention  was  made  thereof.  The 
recovery  of  one  instalment  by  judgment  of  sale  of  the 
land  would  doubtless  be  analogous  to  the  recovery  of  a 
judgment  for  the  annual  interest  upon  a  promissory 
note,  or  instalments  of  rent  upon  a  lease,  where  a  recov- 
ery in  the  first  suit  determines  the  right  to  recovery  in 
the  second.    See  note  nnder  3. 

OBOANIZATION  OF  DBAINAOE  DISTBICT 

The  attack  failed  because  the  attempt  was  to  inquire 
into  the  legality  of  the  organization  of  a  drainage  dis- 
trict. This  can  only  be  done  through  the  issuance  of 
a  writ  of  quo  warranto.* 

4— Oabon  t.  People  ez  reL,  103      ez  reL  t.  Djei  Co.,  Col.,  205  Dl.  C7E 
UL  224  (Af.);  Blake  v.  The  People      (B.  R.). 
CK  leL,  109  m.  504   (Af.) ;  People 


:i>y  Google 


400  StaTUIOBT  pBOCEEDINoa 

ASSES8MBNTS  SAVED  BT  FINDINOS  IN  THE  BBCOBD 

The  attack  failed  because,  though  the  confirmation 
record  did  not  contain  the  notice  to  property  owners, 
there  waa  a  redtal  that  "dne  notice  as  required  by  law 
had  been  given."' 

The  att»^  failed  because,  though,  there  was  no  find- 
ing by  the  commissioners  appointed  to  spread  the 
assessment,  there  was  a  finding  in  the  ordinance  by  the 
"board  of  tmstees"  of  the  town  that  "there  is  real 
estate  within  said  town  which  will  be  benefited  by  said 
improvement  to  the  amount  hereby  ordered  to  be  spe- 
cially assessed."" 

It  is  a  fundamental  principle  that  it  sbaU  appear  from 
the  record  assailed  that  the  assessment  does  not  exceed 
the  benefits  conferred/ 

The  collateral  attack  failed  because  the  property, 
though  devoted  to  a  public  or  a  charitable  or  a  religious 
use,  was  specially  benefited.^ 

The  failure  of  the  property  owner  to  receive  notice  of 
an  application  for  judgment  of  confirmation  rpon  the 
assessment  roll,  can  not  be  availed  of  if  the  confirmation 
record  shows  that  the  statutory  directions  in  reference 
to  sending  notices  were  complied  with.* 

BECITAL8  IN  THB  CONFIBMATION  BEOOBD — BFFBCT  OF 

In  I.  C.  B.  Co.  V.  People,  189  BL  119  (Af.),  it  was  eon- 
tended  that  the  connty  conrt  lacked  jurisdiction  to  enter 
a  judgment  of  confirmation  "because  the  notice  of  the 

6— Pnnit  T.  People  ex  reL,  S3  lU.  8 — Ottawa,  a^  of,  v.  Tnutava  of 

154  <Af.);  People  ex  reL  t.  Sducj  Free  Church  et  al.,  SO  IlL  4£S  (B. 

et  bL,  201  HL  lOS  (B.  B.).  R.). 

0--C»wf  ord  et  aL  T.  People  ex  .    9 — duk  t.  People  ex  reL,  IM  lU. 

reL,  68  HL  SS7  (Af.).  346  (Af.);  Bdterta  t.  Pei^  106 

7— Crawford  et  aL  t.  People  ex  IlL  87  (Af.). 
reL,  88  HL  0S7  (Af.). 
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final  hearing  of  the  petition  was  pablished  only  fourteen 
days,  while  the  statute  requires  fifteen."  There  was, 
however,  in  the  confirmation  judgment  a  recital  as  fol- 
lows: "That  L.  S.  Ham,  special  assessor,  has  in  all 
things  with  reference  to  giving  notice  complied  with  the 
law." 

It  was  held  that  the  defective  certificate  was  not  sofS- 
aent  io  overcome  this  recital. 

This  case  should  be  carefully  distinguished  from  the 
MoGhesney  case,  145  HI.  614,  the  McChesney  case,  148  HI. 
221,  and  Uie  Boynton  case,  155  HI.  66.  In  these  cases 
the  confirmation  record  was  successfully  assailed  col- 
laterally becaose  there  was  no  similar  recital  that  cured 
the  defective  service  upon  the  property  owner. 

SECTION  84,  ACT  OP  1897 

To  meet  the  position  taken  by  the  supreme  court  sus- 
taining on  collateral  attack  an  objection  that  the  im- 
provement did  not  conform  to  the  ordinance  or  that  a 
different  one  had  been  built  than  the  one  provided  for 
in  the  ordinance,  the  legislature  inserted  section  84  in 
the  Act  of  1897  which  was  materially  amended  in  1903. 

Under  this  section  the  improvement  board,  within  30 
days  after  the  completion  and  acceptance  of  the  work 
ia  required  to  certify  to  the  court,  in  which  judgment  of 
confirmation  was  entered  its  cost,  the  sum  of  money 
neoessary  to  pay  interest  on  bonds  and.  vouchers,  and 
any  excess  of  funds  remaining  to  be  divided  pro  rata 
among  the  land  owners  interested. 

This  section  further  provides  that: 

*'In  every  assessment  proceeding  in  which  the  assess- 
ment shall  be  divided  into  instalments,  it  shall  also  be 
the  duty  of  the  board  of  local  Improvements  to  state  in 
said  certificate  whether  or- not  the  said  Improvement 
conforms  substantially  to  the  requirements  of  the  orig- 
inal ordinance  for  the  construction  of  the  improvement 
a  p.— 86 
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and  to  make  an  application  to  said  court  to  consider  and 
determine  whether  or  not  the  facta  stated  in  said  cer- 
tificate are  true." 

The  statute  further  provides  that  15  days'  notice  shall 
be  given  of  the  hearing  at  the  time  and  place  fixed  by 
the  court.  The  statute  further  provides  that  the  cer- 
tificate shall  be  prima  facie  evidence  tiiat  the  matters 
therein  stated  are  true,  and  upon  a  summary  hearing 
under  objectious  filed,  the  court  "shall  enter  an  order 
according  to  the  fact,"  which  order  shall  be  condlaBive 
upon  the  parties  and  no  "appeal  therefrom,  or  writ  of 
error  thereto,  shall  be  allowed  to  review  or  reverse  the 
same." 

In  People  ex  rel.  v.  Cohen  et  aL,  219  HI.  200,  the  ob- 
jection was  made :  That  the  improvement  as  constructed 
is  other  and  different  from  the  one  described  in  the  or- 
dinance whidi  is  the  basis  of  the  application."  On  the 
hearing  below  the  certificate  of  the  board  of  local  im- 
provements was  introduced  which  certified  that  the  "im- 
provement had  been  complete  in  substantial  compliance 
with  the  requirements  of  the  ordinance,  etc."  It  was 
held  that  the  question  was  not  open  to  further  inquiry. 
Property  owners  were  concluded  thereby  and  that  the 
statute  was  not  open  to  the  objection  "that  it  deprived 
the  property  owners  of  their  property  without  due 
process  of  law." 

DBAINAGB  CASES 
OBOANIZATION  OF  DISTBIOT  ATTACKED 

Application  for  judgment  against  land  reported  de- 
linquent for  non-pajonent  of  a  special  assessment. 

Attack  made  upon  the  organization  of  the  drainage 
district.  Reply  of  the  court:  "There  is  an  absolute  want 
of  power  in  the  court  to  hear  evidence  in  a  collateral 
proceeding  like  this,  for  the  purpose  of  determining 
whether  a  corporation  is  legally  organized.    This  can 


^.y  Google 


Special  Asbbssmbnts  403 

only  be  done  by  quo  warranto,  which  is  a  direct  proceed- 
ing to  determine  its  validity."  After  giving  various 
reaaons  for  this  holding,  the  conclusion  is  announced  that 
"the  highest  considerations  of  public  policy  forbid  the 
inquiry  whether  a  corporation  is  legally  organized  in 
any  but  a  direct  proceeding. "  " 

To  defeat  an  application  for  judgment  for  the  amount 
of  a  special  assessment  levied  under  the  Farm  Drfunage 
Act  (Ses.  Laws,  1679,  p.  142),  its  constitutionality  is 
attacked. 

First,  for  the  reason  that  the  special  assessment  was 
levied  by  the  "county  commissioners,"  who  had  been 
created  "Drainage  OommissioneiB"  of  the  County  of 
St  Clair  by  section  43  of  the  act  (p.  153).  It  was  con- 
tended in  support  of  the  objection  that  this  provision 
of  the  act  amounted  to  the  appointment  to  the  ofBce  of 
drainage  commissioner  men  who  had  not  been  elected  by 
the  land  owners  in  the  district  over  which  the  special 
assessments  had  been  spread,  and  so  was  within  the 
inhibition  of  the  constitution  that  declares  (sec.  10, 
art.  5)  "no  such  officer  shall  be  appointed  or  elected  by 
the  general  assembly."  In  disposing  of  this  objection 
the  court  held  that  no  new  office  or  appointment  to  office 
had  been  made,  but  only  new  duties  were  imposed  upon 
officers  who  had  been  elected  by  the  people. 

Second.  It  was  contended  that  the  drainage  commis- 
sioners are  an  illegal  corporation  becanse  the  people  of 
the  drainage  district  never  gave  their  consent  to  their 
appointment  or  election.  To  this  the  court  replies: 
"This  is  baaed  upon  the  decisions  in  The  People  ex  reL 
V-  Mayor,  51  111.  17,  and  Harward  v.  St.  Clair  Drainage 
Co.,  Idem  130,  and  kindred  cases,  where  the  decision,  or 
at  least,  intimation  of  the  court  was,  that  a  law  creating 
a  municipal  corporation  with  power  to  incur  debts  which 

10 — Oabora  T.  People  ex  nL,  103 
HL  224  (Af.) ;  Blake  y.  People  ex 
nL  lOe  m  6M  (Af.). 
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would  have  to  be  paid  by  general  taxation,  to  be  ob- 
ligatory must  first  receive  the  sanction  of  a  majority 
of  the  legal  voters  of  the  district.  No  express  constitu- 
tional provision  required  this,  but  the  conelnsion  was 
deduced  from  the  restriction  imposed  upon  the  general 
assembly  by  section  37,  article  3  of  the  Constitntion  of 
1848,  which  prohibited  the  state  from  creating  a  debt 
exceeding  $50,000  without  the  consent  of  the  people, 
manifested  by  a  vote  at  a  general  election.  The  vote  of 
the  people  of  the  district  was  required  because  any  debt 
created  would  fall  upon  the  taxable  property  of  the 
entire  district,  and  might  be  sudi  as  would  bankrupt  the 
tax  payer."  •  •  •  "The  reasoning  controlling  in 
The  People  ex  rel.  v.  Mayor,  Harvard  v.  St.  Clair  Drain- 
age Oo.,  and  other  like  cases,  can  have  no  application  to 
the  statute  now  before  us,  for  the  only  debt  it  author- 
izes to  be  created  must  be  paid  by  a  special  assess- 
ment upon  the  property  specially  benefited  by  the  pro- 
posed improvement.  Such  an  assessment  is  not  a  per- 
sonal charge,  but  one,  only,  against  the  property 
specially  assessed.  The  property  specially  assessed  may 
belong  to  a  very  few  of  the  voters  of  the  district.  The 
theory  of  the  special  assessment  is,  certain  real  estate 
will  be  benefited  by  the  proposed  improvement  more 
than  it  will  cost  to  make  it,  and  it,  therefore,  must  bear 
the  burden.  It  is  the  ownership  in  that  real  estate, — 
not  the  public,  merely  as  such, — that  may  be  injuriously 
affected  by  that  special  assessment." 

Under  the  amendment  to  the  constitntion  adopted  at 
the  election  in  1878  the  legislature  could  provide  for 
drainage  organizations  with  power  to  levy  special  as- 
sessments npon  property  found  to  be  specially  benefited. 

In  overruling  the  third  objection  it  was  held,  that  the 
county  surveyor,  county  treasurer  and  sheriff,  who  by 
section  46  of  the  act  were  created  a  board  of  appeals, 
were  not  empowered  to  "exercise  judicial  power  within 
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the  meaning  of  that  word  as  used  in  the  third  article 
of  the  constitution." 

A  fourth  objection  was:  That  under  the  "20th  section 
of  the  act,  the  drainage  commisBioners  are  permitted  to 
appeal  to  the  county  court  upon  any  and  every  ground 
whidi  may  show  that  the  judgment  of  the  board  of  ap- 
peals is  illegal  and  erroneous,  but  the  land  owner  can 
appeal  only  upon  the  ground  that  his  assessment  is 
^eater  in  amonnt  than  benefits  accruing  to  his  land." 

The  court  in  disposing  of  this  objection  observes: 
That  the  board  of  appeals  is  limited  to  the  inquiry  as 
to  the  amount  of  benefit  that  will  accme  to  each  piece  of 
land;  that  both  the  commissioners  and  the  land  owners 
are  interested  in  this  question.  And  whether  "the 
appeal  shall  be  by  one  party  or  the  other,  the  questions 
before  the  county  court,  on  appeal,  must  substantially 
be  the  same." 

The  last  objection  was :  That  the  Levee  Act  and  the 
Farm  Drainage  Act  were  passed  on  the  same  day  (May 
29,  1879),  were  upon  the  same  subject  and  provided  for 
different  systems  of  drainage  corporations,  were  special 
legislation  and  condemned  by  the  constitution.  To  which 
the  court  replies:  "Concede  they  are  local  or  special 
legislation,  what  clause  of  the  constitution  prohibits 
their  enactment?  Article  9  of  the  constitution,  entitled 
"corporations"  clearly  relates  to  private  corporations, 
and  not  to  local  municipal  corporations.  This  is  so  ap- 
parent upon  the  face  of  the  constitution  that  we  deem 
the  mere  statement  of  itself,  sufficient.  The  direct  pro- 
hibition of  special  or  local  legislation  is  alone  contained 
in  section  22,  article  4.  "Drainage  is  not  one  of  the 
subjects  enumerated  in  that  section."*^ 

11 — Ownera  of  Lands  t.  People  ranitarf  or  mining  purposeei  to  prop- 
ex  nl.,  113  HL  8M  (Af.).  tatj  benefited.    The  fact  that  a  ma- 
Bee.  31,  Art.  4,  of  the  conatitiitlon  jority  of  land  omen  petition  for 
limita  the  power  to  eonatrnot  dr^ne,  the   organication   of   a  distriet,  ]• 
ditebei  ud  leriea  for  agrienltnral,  equivalent  to  sabmitting  the  qnee- 
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bbcobd  bnl&bqikq  distbigt  attacked 

The  bonnclaries  of  a  drainage  district  lying  partly  in 
tiiree  towns  waa  enlarged  by  a  proceeding  had  before 
the  drainage  commissionerB  nnder  section  42  (Fann 
Drainage  Act,  Ses.  Laws,  p.  91,  1885).  Objection  was 
made  to  the  application  for  judgment  for  special  asaess* 
ment,  that  the  proceeding  should  have  been  bad  before 
the  comity  court,  because  the  original  organization  of 
the  district  was  before  the  county  court.  It  waa  farther 
objected,  that  the  land  owners  were  deprived  of  the 
right  of  appeal  from  the  decree  of  classification  made 
by  the  commissioners  and  filed  with  the  clerk,  because 
it  was  thereafter  mislaid  and  could  not  be  found  for 
inspection. 

The  court  fonnd  no  "warrant  in  the  statute,  either 
express  or  implied  ■  *  *  that  a  proceeding  to  ea- 
]&Tge  a  drainage  district  of  any  dass  should  be  con- 
ducted in  the  county  court."  It  was  further  held :  That 
the  decision  of  the  commissioners  enlarging  the  district 
wonld  be  binding,  though  they  were  to  a  limited  extent 
an  interested  tribunal.  To  the  point  that  the  land 
owners  were  prevented  from  taking  an  appeal,  the  conrt 
replies:  "This  objection  clearly  does  not  affect  the  jus- 
tice or  the  validity  of  the  assessment,  and  consequently 
can  not  prevail  in  an  application  of  this  kind.  The  appel- 
lants  were  bound,  at  their  peril,  to  take  notice  of  all 
orders  made  by  the  commissioners  in  the  proceeding. 
The  statute  required  them  to  adjourn  from  day  to  day, 
until  all  objections  to  the  classification  of  lands  were 
heard  and  disposed  of.  After  the  first  notice,  the  stat- 
ute declares  that  "all  persona  shall  take  cognizance  of 
all  adjournments,  without  further  notice."" 

tion  of  orguuiation  to  a  popular  (B.    B.),   eittag   ownen   of    landi^ 

vote.     Heraehbaeb  st  al.,  Appellant  npro. 

V.   Kaakaskia  Iglaod  Sanitary  and  12 — Beott,  Ex'r  v.  People  ez  rel. 

Levee  Diotriet  et  a1.,  2fl6  ni.  3S8  120  la  129  (Af.)- 
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CONFIEHATION  UH30BD  DID  NOT  SHOW  THAT  ASBAIIANTB  WEBB 
HON-BBSIDBNTB 

Several  objections  were  made  by  a  railway  company 
that  involved  the  question  whether  it  had  received  the 
statntory  notice  of  the  organization  of  a  drainage  dis- 
trict under  the  Levee  Act.  Sections  19  and  3  of  the  act 
(Sea.  Lawa  1885,  p.  108),  provided  that  residents  of  the 
district  should  be  notified  by  posting  notices— one  at  the 
eourthonse  door  and  ten  in  different  places  in  the  dis- 
trict, and  by  publication  in  a  newspaper  and  that  non- 
residents, whose  names  and  place  of  residence  were 
shown  by  affidavit  should  be  notified  by  maiL  As  there 
was  nothing  in  the  record  to  show  that  the  company  was 
a  non-resident,  it  was  held,  that  notification  by  mall  was 
not  necessary  to  give  jurisdiction.  It  was  further  held, 
that  the  company,  having  consented  that  a  sum  allowed 
for  land  taken  conid  be  applied  in  reduction  of  a  special 
assessment,  was  precluded  from  making  the  objection 
that  it  had  not  been  paid  in  money;  and  that  the  ques- 
tion of  payment  for  the  land  could  not  be  litigated  in  an 
application  for  judgment  against  the  land.*' 

The  introduction  of  several  judgments  against  drain- 
age district  without  any  evidence  that  the  "judgments 
were  in  any  way  connected  with  the  taxes  songht  to  be 
coUected  iu  this  proceeding"  is  not  sufficient  to  over- 
come the  prima  facie  case  made  by  the  collector. 

Where  the  objections  are  the  same  several  land 
owners  may  join  if  no  confusion  or  embarrassment  is 
likely  to  ensne  therefrom." 

OBOANIZATIOK  CAHNOT  BB  TESTED 

Objections  that  call  in  question  the  organization  of 
the  drainage  district  can  not  be  interposed  to  defeat  a 

l^—Elgin,  Joliet  *  Eaatorn  Bj.  14~-PM>p]a  ex  mL  t.  Keoiar  et  bL, 
Cto.  T.  Hohouhen  Co.,  TraMuar,  1«3      IM  VL  IS  (B.  B.). 

m.  is>  (Af.). 


:i>y  Google 


408  SiATUTOBT  Pbocbediitgs 

jndgmeot   against   the   hmd   for   a   delinqaent   spedal 


CLASSIFICATION   OF  LANDS 
NO  NOTICE  OF  A6SE8SHENTS 

An  objection  was  made  that  the  commissioneTs  had 
not  given  any  notice  of  the  filing  of  the  assesBment  roll 
and  that  the  land  owner  did  not  learn  of  it  until  it  was 
too  late  to  take  an  appeal.  It  was  held  nnder  the  Act  of 
1885  (Ses.  Laws  1885,  p.  77),  the  commissioners  were 
not  required  to  give  any  notice,  but  that  property  owners 
were  bound  to  take  notice  of  every  step. 

In  illustration  of  this  point  the  court  says : 

"The  conunissioneTB,  as  a  first  step,  make  a  classifica- 
tion of  the  lands ;  the  property  owners  are  then  brought 
before  them  by  notice, — residents  by  personal  service, 
and  non-residents  by  publication;  and  the  succeeding 
steps  to  be  taken,  both  by  the  property  owners  and  the 
commissioners,  follow  in  regular  progression,  and  with- 
out unnecessary  delay.  And  for  the  same  reason  that 
a  party  over  whose  person  the  court  has  acquired  juris- 
diction is  required  to  take  notice  of  the  different  steps 
taken  in  his  cause,  the  property  owner  in  a  drainage  dis- 
trict who  has  been  notified  of  the  classification  of  the 
lands,  mast  also  be  required  to  take  notice  of  each  suc- 
ceeding step  taken  by  the  commissioners  to  effect  the 
object  for  which  the  district  has  been  organized."  ^* 

Moore,  Ex'x  v.  The  People  ex  rel.,  etc.,  106  HI.  376 
(Af.): 

County  collector  making  appHcation  for  judgment 
against  certain  lands  for  the  non-payment  of  two  spe^ual 
assessments  against  420  acres  in  a  contiguous  tract.    The 

lis — People  ex  reL  v.  Djtn  Co.,  16 — People  ex  rel.  t.   Ot^nnsB, 

CoL,  20S  IlL  57S  (B.  S.).  187  IlL  387  (B.  B.). 
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commissioners  assess  a  gross  sum  of  $600  against  the 
entire  tract. 

Point  made:  Entire  assessment  void  because  law  re- 
quired the  lands  to  be  divided  and  separate  assessment 
made  apon  each  tract. 

Following  Spellman  v.  Curtenius,  12  111.  409,  the  court 
says  that  section  fourteen  (Ses.  Laws  1879,  p.  146)  of 
the  Drainage  Act  does  not  require  *'that  such  listing 
shall  be  upon  the  smallest  legal  subdivision  of  land,  but 
that  two  or  more  disconnected  tracts  shall  not  be  listed 
and  valued  together. 

2nd  answer:  Section  32  (Ses.  Laws  1879,  p.  151)  of 
the  Drainage  Act  provides  that  where  the  assessment 
hereinbefore  made  shall  be  inadequate  to  complete  the 
work  proposed,  each  tract  of  land  shall  be  assessed  such 
proportion  of  the  additional  cost  as  its  original  assess- 
ment bore  to  the  total  original  assessment.  *  *  *  It 
is  claimed  by  appellant  that  the  second  assessment  is 
void  for  the  reason  the  record  •  "  •  fails  to  show 
the  object  of  this  assessment  *  "  *  it  is  true  that 
the  commissioners  had  no  authority  to  make  the  second 
assessment  unless  the  amount  first  assessed  was  inade- 
quate to  complete  the  work,  or  unless  it  was  necessary 
fo  raise  money  to  repair,  •  •  •  but  the  statute  does 
not  require  that  the  commissioners  should  place  upon 
the  record  the  reason  or  object  which  led  to  the  second 
assessment,  and  in  the  absence  of  such  a  requirement  by 
the  Eict,  the  action  of  the  commissioners  cannot  be  held 
void. 

Assessment  void  for  the  reason  that  the  right  of  way 
and  franchise  of  the  railway  company  which  runs 
through  the  district  and  the  public  highways  were  not 
assessed,  while  they  were  benefited. 

Court  cites:  Elliott  v.  Chicago,  48  HI.  293,  and  say: 
"The  judgment  of  the  commissioners  in  regard  to  the 
assessment  of  property  cannot,  where  they  have  acted 
honestly  and  fairly,  be  overthrown  by  the  mere  opinions 
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of  witnesses  as  to  what  property  has  been  benefited. 
This  objection  shonld  have  been  made  at  the  meeting 
of  the  commissioners  to  confirm  the  assessment.  If  the 
commissioners  had  denied  the  relief,  the  statnte  gave  an 
appeal. 

Act,  nnder  which  the  assessment  was  levied,  claimed 
to  be  nnconstitntional,  becanse  in  violation  of  sections 
1-9  and  10  of  article  9  of  the  constitution. 

The  act  was  sustained  because  passed  nnder  the 
amendment  of  section  31,  article  4,  of  the  constitation 
(Laws  of  1877,  p.  219),  which  became  a  part  of  the  con* 
stitation  by  vote  of  the  people. 
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CHAPTER  XXI 

FORMS 

The  following  forme  in  special  assessment  proceedings 
prepared  for  the  use  of  the  National  Paving  Brick  Manu- 
facturing Association  of  Cleveland,  Ohio,  by  the  late  A. 
H.  Baer,  a  member  of  the  bar  of  St.  Clair  County,  Illi- 
nois, are  here  published  by  the  permission  of  said  Abso< 
elation. 


FORM  NO.  1 

PETITION  OF   ABUTTING  PROPERTY  OWNERS  FOR  PAVING 

OF  ROADWAY 

To  th«  Board  of  Local  ImprovemenU  of  the  CUg  of  , 


Obxtliiisk: — 

"VFe,     the     nndersigTicd,     boing     owners     of     property     abutting     on 

Street,  in  the  aty  of 

,  niinoig,  from  

to do  hereby  petition  your  Honorable 

Body  to  improve  the  roadway  of  stud Street, 

for  the  diHtonre  and  between  the  poiigte  aforeaaid,  by  grading,  curbing 
and  paving  the  wine  with  brick,  the  cost  of  raid  improvement  to  be  met 
by  ipecial  asaeesment  (or  special  taxation): 


Number  of  Front  Feet 
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POEM  NO.  2 

SESOLUTION   OF   BOi-BD   OF   DDtBCTOBS   OP    PKITATB 

COBPO&&TION  AUTHO&IZINO  SIGNING  OF  PETITION 

FOB  PAVING  OF  BOADWAT 

Be  it  AMottml,  Tlwt   ,  • 

OorpormtioB,  being  tba  owner  of  property  abutting  on 

Street,  in  the  Cit;  of Illinou,  barely  ko- 

thoriies  ,  aa  !t«  agent  and  sttoni^  in  fact, 

for  It,  in  ita  behalf  and  ite  name,  to  aign  a  petition  for  the  impniveaieBt 

of  aaid   Street,  b^  gradimg,  oarbitig  and 

paiiiiv  tlie  roadwaj  of  the  aaoie  with  brick,  the  eoet  and  expenae  of  nid 
improTemMit  to  be  met  by  apeeial 

Bun  «>  Illinois,  'x 

Conn^  of    ( "■ 

I,  ,  being  Beeretary  of  the 

,  a  Corporation,  do  hereby  certify  tiiat  the  fne- 

going  reeohitiMi  waa  dnly  and  properly  paaaed  by  the  Board  of  Direeton 

of  the  aaid at  a  meeting  of  aaid  Board  of 

Dlreetota,  duly  and  prc^erly  called  and  convened. 

In  Wffmkss  Whikiov,  I  have  herennto  aet  my  hand  and  affixed  the 

corporate  aeal  of  the  aaid Company,  thk 

day  of ,  1».... 


FOEM  NO.  3 

POWEB  OP  ATTOSNET  AUTHOBIZING  AGENT  TO  SIGN  PETITION 
FOB  PAVING 

I,    ,  being  owner  of  property  fnnling 

on Street,  in  the  Ci^  of 

,  niinoia,  do  hereby  anthorize ,  for  me, 

in  my  behalf  and  name,  to  algn  a  petition  for  the  improvement  ef  aud 

Street,  by  groiUttg,  ovrhing  and  pomtV 

the  roadway  thereof  with  brick,  the  coat  and  expenae  of  aaid  impntve- 
ment  to  be  met  by  apeeinl  aaaeaament  (or  tazatim). 

In   WtTNiSB  WHiKBOr,  I  have  hereunto  aet  my  hand  and  aeal  thii 
day  of ,19 
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POWER  TO  ATTOBNBT  ATTTHOEIZINa  AOENT  TO  SIGN  PETITION 
FOE  00N8TBUCTI0N  OP  8EWEE 

I,  ,  being  tbe  owner  of  propeity  front- 
ing OB Street,  in  the  (My  of 

,   lUinoia,   do   hereby   anthorize 

for  me,  in  m;  behalf  and  in  my  name,  to  ugn  a  petition  tor  the  im- 

proTBmeiit  of  Mid Street,  b;  coutmcting 

therein  a  aener,  with  m&n-holee,  catch-baains,  uecessarj  connections  and 
l^pnrtenaneee,  the  coet  and  expenses  of  said  improvement  to  be  met  bj 
ipeeial  anesHment  (or  special  taxation]. 

Ik  WnwBSB   WHiftBOr,  I  have  hereunto  set  mj  hand  and  seal  this 
day  of  19 


FORM  NO.  5 


An   Ordinance   Designating Members  of  the   City 

Council  of  the  (Sty  of ,  IlliIloi^  Who  Shall,  With 

the  Mayor  of  Said  City,  Constitute  the  Board  of  Local  ImprOTements  of 
said  City. 


SacnoN  I.    That    and members 

of  the  City  Council  of  this  CHy,  be  and  they  are  hereby  designated  and 
appointed  members  of  tbe  Board  of  Local  Improvements  of  the  Citj  of 

Illinois,  and  that  said 

with  tbe  Mayor  of   this  City,  constitute  the  Board  of  Local  Improve- 
ments  of  this  City. 

Sbc.    2.     This   ordinance   shall   be   in   full   force   and   effect   from   and 
after  its  passage  and  approval. 


:i>y  Google 


420  Statutobt  Pbocbedinos 

FORM  NO.  6 

OEDINANCE  CEBATING  THE  OFFICE  OP  PUBLIC  ENGINBEE 
An  Ordinukee  Creating  the  OtSee  of  Public  Engineer 

Be  U  Ordained  by  the  City  Counca  of  the  City  of 

lUinoiM  (or  President  and  Board  of  Tragtee*  of  the  Village  of 

,  aa  the  eaee  may  be)  : 

SacnoN   1.     Pitblio  Engineei^~Tem  of  OJHoe. — Th«t  there  be  and  ia 

hereby  created  the  office  of  Public  Engineer  of  the  City  of 

,   lUinoiB,  who  ehall  hold  his  office   for  the  term  of  one  jeuc  and 

until  his  succeesor  ahall  be  appointed  and  qnaliiled. 

Sao.  2.  Sow  and  Whan  >4ppDiAted— Said  Public  Bngiikeer  ahall  b« 
Appointed  by  the  Mayor,  by  and  with  the  advice  and  consent  of  ths  (Sty 

<>>uneil,on  the day  of Iff ,  or  u  won 

thereafter  as  may  be,  and  annually  thereafter. 

Sxc.  3.  Bond—AmoiuU  of. — He  shall,  befMe  aoaaming  the  dntiee  of 
his  office,  take  and  nibscribe  the  oath  preeeribed  by  law  for  city  ottan, 

and  ahall  ezecnte  a  bond  te  the  city  in  the  penal  sum  of 

Thousand  Dollars,  with  suretiee  to  ba  approved  by  the  Ci^ 

Council,  conditioned  upon  the  faithful  performance  of  the  duties  of  hit 
office,  and  that  he  will  pay  all  moneys  and  deliver  over  all  proper^  n- 
ceived  by  him  or  coming  into  his  ponesaion  to  the  proper  officers  of  Qiii 
city,  according  to  lair  and  the  ordinances  of  this  ci^. 

Ski.  4.  Ditieg  of  Engineer. — The  Ptblic  Engineer  shall  devote  hi» 
-  entire  time  (or  as  much  of  bis  time  as  may  be  necessary)  to  the  discharge 
of  the  duties  of  his  office.  He  shall,  when  required  by  the  Hayor,  Ci^ 
Council  or  any  e<»nmittee  thereof,  make  out  and  submit  plans,  estimates 
and  specifications  for  any  public  work  which  may  be  proposed  or  oidered 
by  the  City  Council  He  shall  also,  by  virtue  of  his  said  office,  be  • 
member  of  the  Board  of  Local  Improvements  of  this  city,  and  at  «k1i 
perform  all  such  duties  as  may  be  enjoined  upon  him  by  law  or  requited 
by  the  said  Board. 

Sro.  S.  Shtill  Superintend  all  Pub(t«  Worb—Make  Beport,  £ta— He 
shall,  when  required  by  the  Mayor,  CSt^  Council  or  any  proper  dtea 
thereof,  and  as  often  as  may  be  neeeaeary,  examine  all  public  work  under 
his  charge,  and  see  that  the  same  is  prtqterly  executed;  and  if  the  eon- 
tractor  thereafter  shall  neglect  or  refuse  to  execute  such  work  in  aecord- 
onee  with  his  contract  and  specifications,  said  Engineer  may  suspend 
the  work  and  shall  thereupon  report  the  facta  to  the  Mayor. 

Beo.  6.  Shall  Intpect,  Beoeive  and  Meaitre  Uaterial—AjtdU  BiB$, 
Stc. — He  shall,  when  required,  receive,  inspect  and  measure  all  material 
to  be  used  in  any  public  work  of  the  city,  and  if  necessary,  shall  keep 
an  accurate  account  of  the  quanti^  and  qnalit?  of  the  same,  the  cost 
thereof,  from  whom  received  and  for  what  purpose  nsed,  or  to  be  Died} 
and  shall   examine   all  bills   for  material   so   received   by  him   or  in  con- 
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nection  wiOi  his  departmeat,  and,  if  found  eoirect,  ihall  certify  same 
to  ths  City  Council  for  allowance 

Skc.  7.  Shall  Marh  Grade,  Etc. — He  shftU,  without  ch&rge,  give  or 
m«rk  the  grade  ot  any  street  or  alley,  where  Mtabliahed,  at  the  requeit 
of  any  person  deairing  to  erect  any  building  or  encloBure,  or  to  lay  any 
sidewalk  thereon.  He  ihal]  make  aU  surveys  within  and  for  said  ci^ 
that  be  ntay  be  called  upon  to  make,  and  shall  employ  the  necessary  chain- 
men  and  such  other  as^stante  as  the  City  Council  may  authorize. 

Sac.  8.  Shatt  Keep  Flats  of  AU  Bttrveys,  Stc— Said  Bngmeer  shall 
keep  in  his  office,  plats  of  all  grades  or  boundaries  of  streets  and  alleys 
eatablished  by  the  City  Council,  correcting  the  same  when  any  grade  ^all 
be  changed,  and  adding  thereto  when  any  new  grade  or  boundary  shall 
be  established.  He  shall  also  keep  correct  sun-eys  of  all  public  seweis 
within  the  city,  showing  the  location,  length  and  dimensions  of  the  same, 
rrapeetivefy.  He  shall  record  ifl  a  suitable  book,  to  be  provided  by  the 
city,  the  profiles  of  all  surveys  of  grades  and  boundaries  established,  and 
preserve  the  original  papers  relating  thereto,  and  shall  otherwise  keep 
■  systematic  record  of  all  the  transactions  pertaining  t«  his  office. 

8bc.  9.  Private  Draiiu — SItalt  Isvae  Permitt — Penalty, — Any  person 
wishing  to  conneet  or  to  have  connected  any  private  drain  or  sewer  with 
any  public  sewer,  shall  first  apply  to  and  obtain  a  written  permit  from 
the  City  Engineer  therefor,  whose  duty  it  shall  bo  to  prescribe  the  mode 
of  tapping  the  public  sewers,  the  sice  of  the  openings  therein,  and  the 
materials  to  be  used  in  such  connections.  The  person  obtaining  such 
permit  shall  present  the  same  to  the  Superintendent  of  Streets  (or  to 
nich  otlier  person  as  shall  be  appointed  by  the  Mayor  for  that  purpose), 
under  whose  direction  and  supervision  the  work  of  making  such  sewer 
connection  shall  be  done.  Whoever  shall  violate  or  shall  fail  to  comply 
with  any  of  the  requirements  of  Ous  section,  shall  be  subject  to  a  penalty 
of  not  leas  than  five  dollars  nor  more  than  one  hundred  dollars  for  each 

Stc.  10.  8haa  Make  Annual  Beport  for  Fitcal  Fmt.— The  City  En- 
gineer shall,  annually,  on  or  before  the  first in of 

each  year,  make  out  and  submit  to  the  City  Council,  a  report,  showing 
in  detail  the  public  works  or  improvements  during  the  preceding  fiscal 
year,  and  the  cost  thereof  to  the  city. 

Sko.  11.  Becordt  of — Shall  be  Preserved. — Said  Engineer  shall  care- 
fully preserve,  in  his  office,  all  plats  and  records  of  surveys,  and  all  books, 
maps  and  papers  pertaining  thereto;  and  upon  the  expiration  of  his 
term  of  office,  or  his  resignation  thereof,  or  removal  therefrom,  he  shall, 
on  demand,  deliver  to  his  successor  in  ofSce,  all  sucb  books,  pints,  maps, 
recorda  and  effects  of  every  description,  belonging  to  the  city  or  apper- 
taining to  said  office. 

(Here  such  other  duties  as  may  be  desired  may  be  prescribed.) 

Sec.  12.  Compejaalifon. — There  shall  be  paid  to  said  Public  Engineer 
as  salary  in  lieu   of  all   other  fees,  perquisites  and  emoluments,   the  sum 

of    t per    annum,    payable    in    equal   monthly    installments    (a); 

provided,  however,  that  in  addition  to  the  compensation  above  provided  for. 
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there  may  be  allaned  to  nid  Engineer,  or  to  Mich  otlier  EngiiiMr  u  Uw 
Board  of  LoeaJ  ImproTementa  may  taaptoy  for  that  purpose,  and  paid 
from  funds  sp«ei&llj  provided  for,  such  reaaon&ble  compensation  u  017 
be  anthorised  or  allowed  b7  the  Board  of  Local  Impiovamenta  of  tUg 
eity,  for  Miricea  performed  or  to  be  performed,  by  said  Engineer,  in  eon- 
nectioD  with  the  preparation  of  mapa,  plats,  plans,  profilsa  and  speeifiet- 
tiona  for  the  m^ing  of  local  In^rovementa  and  for  the  inapeetuni  of 
•neh  woriL 

Sko  13.  This  ordinance  shall  be  in  full  force  and  effect  from  uul 
after  its  passage  and  publication. 

Bbo.  IC  All  ordinancBs  or  parts  of  ordinances  in  eooflift  henwitli 
shall  be  and  the  same  are  herebj  repealed. 


FORM  NO.  7 

ORDINANCE  CBEATING  OFFICE  OP  SUPERINTENDENT  OF 


An  Ordinance  Creating  the  Ofllee  of  BuperintendOTt  of  Streets. 

Be  it  Ordained  by  tJie  CUy  Council  (or  PretideiU  and  Board  of  FntftM* 
of  tfM  rma0e,ot  tht  oate  may  be)  of  the  City  of 

Section  1.  5uperint«ndMt  of  Sireet» — Term  of  Office. — That  there  be 
and  ii  herebf  created  the  oBte  ot  Superintendent  of  Streets  of  tiis  dtj 

of ,  lUinois,  who  shall  hold  hie  office  for  the  tern 

of  one  year  and  until  his  suceeesor  is  appointed  and  qnalifled. 

Sn.  8.  Son  and  WXen  Appointed. — The  Superintendent  of  Streets 
shall  be  appointed  bj  the  Mayor  by  and  with  the  adviee  and  consent  of 

the  CSty  Council  on  the day  of ,  19 , 

or  ta  soon  thereafter  as  may  be  and  annually  thereaftec. 

Sco.  3.  Oath — Bond. — He  shall,  before  entering  vpon  the  duties  of 
his  ofllee,  t«he  and  subscribe  the  oath  prMcribed  by  law  for  city  offleen, 

and  shall  execute  a  bond  to  the  Qty  of  in  the  penal 

sum  of Thousand  Dollars,  with  each  inretiM 

as  the  Ci^  Council  shall  appTOve,  conditioned  upon  the  faithfol  pff- 
fonnanee  of  the  duties  of  his  ofllee  and  the  payment  of  all  moneys  and 
the  turning  over  of  all  property  that  may  be  received  by  bim,  aee«HdiBg 
to  law  and  the  ordinances  of  said  city,  to  tho  proper  ofSoers  of  this  tiQ. 

Sk.  4.  Dutiet—BepaiTa  and  Vntafe  PUu^t. — Said  SupeHntendent  dnll 
have  charge  of  the  improvNnent,  repairing  and  cleaning  of  all  strasis, 
avenues  and  alleys  in  the  eit^,  and  shall  supervise  the  construetton  and 
repair  of  all  sidewalks  therein;  but  no  improvement  or  repairs,  oMpt 
>neh  aa  may  be  immediately  necessary,  shall  be  made  bj  him  withcnt 
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Oe  prariooa  ord«r  of  ths  Oitj  OonnclL  He  dtall,  without  Ati\a.j,  cauaa 
an  naosfe  plu«a  in  any  street  or  •llej,  bridge,  solrert,  and  all  oUier 
niiMfe  publie  plaeee,  to  be  rep&ired,  and  report  the  coat  thereof  to  tiie 
Ci^  Conueil  for  aUowance. 

Bsa  5.  Shall  Bnforee  Ordinanet*. — He  ehall  eaou  all  ordiaaneee  in 
relation  to  street*,  allege  and  sidewalk*  to  be  enforced,  and  shall  proMcnte 
all  peraona  for  violations  thereof.  He  shall  eairj  into  efFeet  all  mich 
ordna,  general  or  special,  a*  lie  may  receive  from  the  Qtj  Conneil,  the 
Major,  or  Committee  on  Streets  and  AU67S,  and  for  anj  wilfvl  neglect  or 
refusal  to  perform  anj  dutj  required  of  him  by  the  laws  or  ordinaneea 
of  mid  eit7,  be  shall  be  liable  to  removal  from  office. 

81c.  0.  Shod  Clean  Stre&ta  and  AUej/g  A%nvdl^  ani  Beoomnend  Im- 
provewtenti. — He  shall,  aimnallT',  in  the  spring  of  the  jeai,  under  the 
direetioiu  of  the  C<»ninittee  on  Btreet  and  Alleys,  cause  the  atreets,  ave- 
Buee  and  alleji^  where  needed,  to  be  cleaned  and  tbe  gutters  opened,  and 
diall,  aa  far  as  it  is  practicable,  keep  them  in  that  condition  daring  the 
jear.  He  diall,  from  time  to  time,  examine  the  sewers,  culverts,  bridges, 
eroMwalka  and  sidewalk*,  and  report  the  condition  of  the  same  to  the 
(5tj  Couneil,  and  recommend  such   improvements  or  repairs  aa  he   maj 

6ta.  7.  May  Bmpioy  Laborers,  Team*,  Etc. — SAotl  Sfip«rtrat*dmt 
Sam^—ShaU  SupervUe  Coiutectioni  of  Sewert,  Eto. — He  mar,  ^7  anthorl^ 
of  the  G.tj  Council,  employ  ench  numbers  of  laborers,  teams  and  carts 
a*  shall  be  neeessarj  for  cleaning  and  repairing  the  street*  and  aUej*, 
and  at  such  prices  a*  shall  be  fixed  by  the  City  Conncil,  not  exceeding 
the  costomaiy  rates  paid  by  others  for  similar  labor  or  swviee.  He  ihall 
oTeraee  and  direct  the  street  laborers  and  wgrkmeu,  and  leqaiie  tiiem  to 
labor  faithfully,  and  shall  keep,  in  a  snitable  book,  a  correct  account  of 
their  time.  He  shall  also  supervise  all  connections  of  private  drains  or 
•ewers  with  the  public  sewers,  and  shall  see  that  the  same  are  made  in 
Mch  manner  that  no  injury  is  done  to  the  public  sewers. 

Ssc.  8.  To  Keep  lAet  of  Toole— Shall  Tvn  Over  to  Sveeetior. — It 
■hall  be  the  du^  of  the  Superintendent  of  Btreets  to  keep  a  correct  list 
of  aU  implemeata,  materials  and  other  property  of  the  city,  in  hi*  charge 
or  poMeasion;  and  upon  the  expiration  of  his  term  of  office,  or  hi*  reiig- 
nadon  thereof,  or  removal  therefrom,  he  shall  deliver  eaid  property  to  his 
soeceMor  in  office,  taking  a  receipt  therefor,  which  he  shall  immediately 
file  with  the  City  Clerk,  who  shall  credit  him  wit^  the  same,  and  charge 
hia   anecessor  therewith. 

Sac.  B.  Member  of  Board  of  tooal  ImprovenienU. — ^He  shall,  by 
virtue  of  his  said  oflke,  be  a  member  of  the  Beard  of  Local  Improve- 
ments of  this  city,  and  as  euch  perform  all  such  duties  as  may  be  enjoined 
upon  him  by  law  or  required  by  said  Board, 

8bc.  10.  Make  MontlUy  Beport  to  Council. — Said  Superintendent  shall, 
on  the  first  Monday  of  each  and  every  month,  report  to  the  City  Council 
in  writing,  a  statement  of  aU  expenditures  under  his  supervigion  during 
the   preceding   month,   specifying   tbe  purpose  of   such   expenditure*,  and 
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the  different  wnrda  in  which  made,  and,  if  required,  the  persons  to  irhon 
nutde.  Ne  Bccmmt  prvMnted  m  ee^tifled  b7  him  shall  be  allinnd,  or 
wUT*nt  iraued  thereon,  unless  it  shall  be  so  rendered  as  to  Aaw  to  lAiX 
ftceonnt  wid  irard  it  is  ch&rgeKble. 

Sbo.  11.  This  ordiiuuiee  shall  be  in  full  force  and  effect  frmi  and 
after  its  passage  and  publication. 

BH.  18.  AH  ordinances  or  parte  of  ordinances  in  eiMiflict  faereiritti  s» 
berebj  repealed.  ' 


FORM  NO.  8 


BBICK  PAVING  IMPBOVEMENT 

t  Betolved,  By  the  Board  of  Local  .Improvemsnta  of  the  <^^  of 

,  Illinois,  That  there  be  oonstrneted  on  and  along 

Street,   from to 

,  in  said  citj,  a  local  improvement,  as  firilowa: 


That  the  roadway  of Street,  for  the  di^ 

tance  and  between  the  points  aforesaid,  and  the  roadway  of  all  interseetiag 

Streets  and   alleys   lying   within   said   portion   of   said 

Street,   and  not   included  in   the   roadway  thweof,   shall  be  im- 

proTed  by  grading,  ewbing  and  paving  the  same.  (Here  set  out  a  geMnl 
description  of  the  nature,  character  and  extent  of  the  improvement,  meh 
as  kind  and  character  of  material  to  be  used  in  curbing  and  paving,  width 
of  paving,  manner  of  coustniction  and  the  like.) 

The  estimate  of  the  cost  of  this  improvement,  as  compiled  and  sks- 
tained  by,  and  eertifled  over  the  wgnature  of  the  (Engineer  or  President 
of  the  Board  of  Local  Improvementa,  as  the  esse  may  be),  be  and  th> 
same  is  hereby  approved  and  ordered  made  a  part  of  the  record  of  thit 
resolutioo. 

Bt  it  further  Beiolved,  That  this  Board  fix ,  the 

day  of ,  A,  D.  19 ,  at  the  hour  of o'clock 

H.   (sot  less  than  ten  days  after  adoption  of  resolution),  at  Ox 

office  of  the  Board  of  Local  Improvements  of  this  city  (or  any  other 
place  In  the  municipality  agreed  upon  by  the  Board),  aa  the  tims  lad 
place  for  the  public  consideration  of  the  said  proposed  improvement. 

Be  it  fvrther  Setolved,  That  notice  of  the  time  and  place  of  snch  pnUie 
consideration,  be  prepared  and  mailed  in  manner  provided  by  law. 

Bt  ft  further  Betolved,  That  this  resolution  be  at  once  transcribed 
upon  the  records  of  this  Board. 
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FORM  NO.  9 

BESOLDTION  OF  BOABD  OF  LOCAL  IMPBOVEMENTB 
OBIGINATINO  SCHEME— 8EWEB 

SEWEB  IMPROVEMENT 

Be  it  Be»olB«d,  By  the  Bosrd  of  Local  Improvementa  of  the  (Sty  of 

,  Illinou,  That  there  be  constructed  in  and  tlonn 

Street,    from to 

,  in  said  city,  a  local  improvement  as  follom: 

That   there   shall   be   constructed   in   and   along 

Street,  for  the  distance  and  between  the  points  aforesaid,  a  aener, 

with  maa-holeo,  catch-basins  an^  necessary  connections.  Said  sewer  shall 
be  cjlindrieai  in  form,  etc.  (Here  set  out  general  description,  nature,  ex- 
tent and  character  of  improvement.) 

The  estimate  of  the  cost  of  said  improrement,  as  compiled  and  ascer- 
tained bj,  and  certified  over  the  signature  of  the  (Engineer  or  Preddent 
of  the  Board,  as  the  ease  maj  be),  be  and  the  same  is  hereby  approved 
and  ordered  made  a  part  of  the  record  of  ttiis  resolution. 

Bt  it  fmiher  SetoUied,  That  this  Board  fix ,  the 

d»y  of ,  A.  D.  19 ,  at  the  hour  of 

e'eloch M.    (not  leas  than  ten  days  after  adoption  of  resolution), 

St  the  office  of  the  Board  of  Local  Improvementa  of  this  dt^  (or  any 
other  place  in  the  municipality  agreed  upon  by  the  Board),  as  the  time 
snd  place  for  the  public  consideration  of  the  proposed  improTement. 

Be  it  further  Beiolved,  That  notice  of  the  time  and  place  of  such 
pablie  eonsideration,  be  prepared  and  mailed  in  manner  as  prescribed  by 
law. 

B  transcribed  upon 


POEM  NO.  10 


To  (Ae  Board  of  Looal  Improvementt  of  tht  CUy  of , 

jn..- 

Gentlemen: — I   do  hereby  certify  that  the  estimate  of  the  cost  of  the 

iMal  improvement  of Street,  from 

to Street,  in  the  City  of 

,  including  labor,  material  and  all  lawful  expenses  attending  the 
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.  .DoUars,  itemiied  u  fol- 


(The  eott  otMj  be  itemitad  u  foUowi:) 


iqatn  jaidi  of  vitrified  brick  paving  on 

eenent      eoooiete      foondfttion iuehee 

thick   with  a  sand  enihioii -.*>.>  .inehea  in 

average  thiehnew,  and  an  asphalt  filler  anrfaee 

dreaeed  witli  sand,  conplete  in  place,  at 

per    aqnare   jerd 

lineal    feet    of enrbing    Mt 

on ,  eomplet«  in  place,  at 

per    lineal    foot 

cubic    jarde    excavating,    grading    and 

preparing     mb-grade,     at per     eubie 

(Add   other   subetantial   component   elements   of 
improvement,  if  any.) 
Vitrified  clay  pipe  sever,  inelading ineh 

"T"  bnnehes  and  all  neceeaarj  fittings  and  ce- 
menting   joint*    vlth cement   mortar, 

complete  in  place,   as  follows: 
lineal     feet     6-ineli     aewcr     pipe     at 

per    liMal    foot 

lineal     feet     8-ineb     sewer     pipe     at 

per    lineal    foot 

lineal     feet     10-ineb     sewer     pqw     at 

per    lineal     foot 

lineal     feet     IS-inch     sewer     pipe     at 

per    lineal    foot 

lineal     feet     IS-iocli     sewer     pipe     at 

per    lineal    foot 

lineal     feet     18-inch     sewer     pipe     at 

per    lineal     foot 

lineal     feet     iSO-ineh     sewer     pipe     at 

per    lineal     foot 

lineal     feet     22-ineh     sewer     p^     at 

per     lineal     foot 

lineal     feet      24-iiich      sewer     pipe     at 

per     lineal     foot 

lineal     feet     27-inch     Mwer     pipe     at 

per     lineal     foot 

lineal     feet     30-ineb     sewer     pipe     at 

per     lineal     foot 

lineal     feet     3e-iueh     sewer     pipe     at 

per     lineal     foot 
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cubic  yards  excavating lefiUing 

Kwer  trenehea,  at per  cubic  yard 

brick  nuw-holM,  complete  with  cast  iron 

coven,  at each 

brick   eatcb-basins,   complete  with   caat 

iron  eovers,  at each 

(And  so  OD  itemiie  everj  substantial  component 

element  of  the  improvement.) 
Court  eocts  and  neeetaar;   lawful  expenses    (a) 
■a  provided  for  by  Section  94  of  an  Act  entitled: 
"An  Act   Oonccming  Local  Improvameuts, "  ap- 
proved Jnne   14th,  1897,  an  amended, 

Tdtai,    

(Signod)     

of  tlie  Board  of  Local  Bnprovemeatu  of.. 

,  Illinoia. 

FOBM  NO.  11 


Meeting  of  the  Board  ot  Local  Improvementa  of. . 
Illinois,  held  at  bis  office  thia day  of.. 


19.. 

Present    ,  President,  and 

■nd ,  members. 

Hr offered  the  fallowing  resolution  and  moved 

its  adoption,  whieh  motion  being  seconded,  was  □nanimonsly  carried. 
(HeTB  copy  of  resolution.) 
The   estimate   of   the  cMt  of   the   improvement  contemplated   by  said 

resolution,  prepared  by  the (and  in  said   reeolutiou 

nferred  to  and  approved)  or  (on  motion  approved  by  aaid  Board  and 
itemiied  to  its  satiafaction) ,  is  as  follows: 

(Here  copy  estimate.) 
1  motion  the  meeting  adjonmed. 

President. 

Secretary. 


FOBM  NO.  12 

TORU  NOTICE  FOB  PUBLIC  HEABINO 


Ton  are  hereby  notifled  that  the  Board  ot  Local  Improvements  of 
the  City  of ,  adopted  a  leeolntion  that  a  local  im- 
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That  (her«  set  out  mbstaiice  of  resolution,  deseriptiTe  of  iroprOTemeiit}. 

That  the  estimate  of  the  cost  of  the  said  pToposed  imprOTaaeDt  ia  u 
follows:      (Here  set  out  items  of  estimate.)     That  in  and  bj  said  resohi- 

tioo,  the  said  Board  of  Local  ImproTements  has  fixed 

,  the day  of ,  19 ,  at 

o'doek H.,  at  its  office   (or  other  place  fixed  in  the  resolution),  in 

said  city,  as  the  time  and  place  for  the  public  consideration  of  the  pro- 
posed imi»fi7emeiit 

The  extent,  nature,  hind,  charBCter  and  estimated  cost  of  said  pro- 
posed improvauent,  may  be  changed  bj-  said  Board  at  the  said  public 
consideratiDn,  as  provided  by  law. 

All  persons  desiring  to  be  heard,  will  then  be  heard  on  the  subject 
of  the  necessity  for  the  said  proposed  improTement,  the  nature  thenof, 
and  the  cost  as  estimated. 


Board  of  Local  Improvements. . 


FOEM  NO.  13 

APPIDAVIT  OP  MAILING  NOTICES  OP  PUBLIC  HBABIN6 


::)- 


Btatk  or  Ilukois, 

County  of   

aty  of   

This  affiant,    , ,  being  first  duly 

sworn  on  oath,  deposea  and  says:     That  imder  the  direction  of  the  Board 

of  Local  Improvements  of  the  City  of  ,  Illiuiis,  he 

sent  by  mail,  on  the day  of ,  A.  D.  19 , 

postage  prepaid,  directed  to  the  persons  who  paid  the  general  taxes  for 
the  last  preceding  year  on  each  lot,  block,  tract  or  parcel  of  land,  front- 
ing on  the  line  of  the  proposed  improvement  of 

Street,   from to ,   a  notice  of 

the  time  and  place  of  the  public  hearing  of  said  proposed  improvemeDt 
before  said  Board  of  Local  Improvements,  of  which  notice  the  following 
is  substantially  a  copy: 

(Here  copy  or  attach  notice.) 

AflSant  further  on  oath  says  that  he  made  a  careful  examination  of  the 
boohs  of  the  Collector,  showing  the  payment  of  general  taxes  during  the 
last  preceding  year  upon  the  lots,  blocks,  tracts  and  parcels  of  land  front- 
ing on  said  proposed  improvement,  and  the  said  notices  were  sent  ss 
aforesaid,  to  tlie  persons  be  thus  found  to  have  paid  the  said  general 
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iiM   on   oaid   reBpeetivB   lots,   blocks,   tracts   or   pareelj   of   land   fronting 
a  laid  proposed  improvement. 

Bubaeribed  and  sworn  to  before  me,  this daj  of 

,  18.... 

Notary  PobliC 

FORM  NO.  14 


Whekkab,  On  evideiiM  submitted,  this  Board  finds  that  notices  of  the 
lime  and  place  of  the  public  consideration  of  the  proposed  improTement 
of  (here  deocribe  improvement  sufficiently  to  identifj  it),  as  provided 
for  and  contemplated  in  and  by  the  resolution  adopted  by  this  Board  at 

its  meeting  held  on  t^e day  of ,  A.  D. 

19 ,  have  been  sent  by  mail  in  manner  and  form  prescribed  by  statute. 

And  Whekku,  This  Board  finds  that  all  steps  by  law  required  have 
been  taken  in  manner  by  law  required  and  that  it  has  full  and  complete 
jurisdietion  in  the  premises;   therefore 

Be  it  Setolved,  By  the  Board  of  Local  Improvements  of  the  Gitj  of 

,  Illinoia,  that  it  adhere  to  the  proposed  scheme  for 

the  improvement  above  mentioned,  as  originally  provided  for  in  and  by 
Ike  reaohition  aforementioned,  and  that  the  local  improvement  as  therein 
contemplated  be  made. 

Be  it  further  Betolved,  That  the  Qty  Attorney  (cw  any  other  qualified 
officer)  prepare  an  ordinance  providing  for  said  proposed  improvement  in 
aecordance   herewith,   and   that   such   ordinance  be   submitted  to   the   City 

Conncil   of   the   said   City    of    ,   together    with   the 

recommendation  of  this  Board. 

Be  U  further  Setolved,  That  the  (Engineer  or  President  of  this  Board, 
as  the  case  may  be),  prepare  over  his  signature,  an  estimate  of  the  cost 
of  said  proposed  improvement  aa  originally  contemplated,  itemiteed  and 
certified  as  required  by  law. 


FORM  NO.  15 

BESOLUTION  OF  BOARD  ABANDONING  THE  SCHEME  FOB  THE 
PROPOSED  IMPROVEMENT 

Be  it  Beeolved,  By  the  Board  of  Local  Improvements  that  the  proposed 
scheme  for  the  improvement  of  (hero  designate  improvement)  as  con- 
templated by  the  resolution  of  this  Board,  adopted  on  the day 

of ,  A.  D.  IB ,  be  and  the  same  is  hereby  aban- 
doned. 
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FORM  NO.  16 

EESOLnriON  CHAHOING,  ALTEEING  OE  MODIFYING  THE 
PEOPOSED  SCHEME 

WHXBU18,  On  endenee  wbrnitted,  thia  Board  flndi  that  notius  of  the 
time  and  place  of  the  publie  eoniideration  of  the  proposed,  improvement 
of  (here  dewribe  improvement  niffielentl;'  to  identifj  it),  U  provided 
for  and  contemplated  in  and  bj  the  resolution  adopted  b^  tlua  Bowd  at 

it«  meeting  held  on  tiie daj  of ,   A.  D. 

19 ,  have  been  sent  bj  mail  in  manner  and  form  prescribed  bj  itatnte. ' 

And  Whekus,  This  Board  finds  that  all  steps  bj  lav  required  have 
been  taken  in  manner  b;  law  required  and  that  it  has  full  and  complete 
jnrladietion  in  the  premises. 

AMD  WH1XX4S,  This  Board  considers  it  most  desirable  that  the  extent 
(or  kind,  nature,  eharaetei  or  estimated  coat,  aa  the  case  may  be),  of 
the  proposed  scheme  (or  the  said  proposed  improvement  as  provided  (or 
in  the  said  resolution  adopted  bj  this  Board,  be  changed  (altered  w 
modified,  as  the  case  may  be)   as  hereinafter  provided. 

Therefore,  ie  U  Se&olwd,  Sj  the  Board  of  Local  Improvementa  of  the 
Ci^  of ,  Illinois,  that  the  above  mentianed  improve- 
ment be  made  pursuant  to  the  reeolntion  heretofore  adopted  bj  tliis  Boaid, 
and  heidnbe(iH«  referred  to,  and  that  s^d  resolution,  with  the  changM 
henunaftei  prescribed  for,  be  adhered  to.  That  the  extent  (or  nature, 
kind,  character  or  estimated  cost,  as  the  ease  ma;  be)  of  the  said  proposed 
scheme,  for  the  said  proposed  improvement,  be  changed  (altered  or  modi- 
fled,  as  the  case  may  be),  as  follows,  to-wlt:  (Here  set  out  ehasgn, 
alterations  or  modificatioua,  by  a  general  deseriptioD). 

Be  it  fvrth«r  Bttotved,  That  the  Citj  Attomej  (or  anj  other  qualified 
officer)  prepare  an  ordinance  providing  for  aaid  proposed  improvement  in 
accordance  herewith,  and  that  such  ordinance  submitted  to  the  (Stj  Connell 

of  said  Ctty  of ,  together  with  the  recommendatiDU 

of  this  Board. 

Be  a  further  SevOved,  That  the  (Engineer  w  Prendeut  of  this  Board, 
as  the  case  may  be),  prepare  over  his  ^gnatnre,  an  estunate  of  the  coat 
of  said  proposed  improvement  as  changed  (alt«red  or  modified)  aa  abovs 
provided,  itemized  and  certified  as  required  by  law. 


FORM  NO.  17 

BESOLUTION   WHEEE   CHANGE   OF   PEOPOSED    SCHEME 

INCBEA8EB  THE  ESTIMATED  008T  OF  THE  IMPBOTE- 

MENT  MOKE  THAN  TWENTY  PEE  CENT 

Wsraus,  On  evidence  submitted,  this  Board  finds  that  notieea  of  the 
time  and  place  of  the  public  consideratiMi  of  the  proposed  improvement 
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of   (here  deaeribe   conBideratioD  auffleieutlj   to  identifj   >t)i  »  provided 
for  ftnd  eontemplated  in  uid  by  Uie  resolntioa  adopted  bf  this  Board  at 

ita  meeting  hdd  on  tho day  of ,  A.  D.  10 , 

hav*  been  aent  bj  mail  in  manner  and  form  preaeribed  bj  statate. 

Aki>  Wbxkxas,  Thia  Board  finds  that  aU  atepa  bj  law  required,  have 
been  taken  in  manner  bj  law  reqaired  and  that  it  haa  full  and  complete 


And  WHEUtAs,  This  Board  cdnsiders  it  moat  desirable  that  the 
extent  (or  nature,  kind,  character  or  estimated  coat,  as  the  caae  may  be) 
of  the  propoaed  aebeme  for  the  said  proposed  improvement  as  provided 
for  in  the  «Ud  resolution  adopted  b^  tiiis  Board,  be  changed  (altered  or 
modified,  aa  the  ease  may  be)  in  manner  hereinafter  provided. 

Thertfore  be  it  Buolved,  By  the  Board  of  Local  Improvements  of  the 
City  of ,  Illinois,  that  the  above  men- 
tioned improvement  be  made  pursuant  to  the  resolution  heretofore  adopted 
by  this  Board  and  hereinabove  referred  to,  except  Ibat  the  extent  (or 
natnre,  kind,  eharseter  or  estimated  cost,  as  the  ease  may  be)  of  the  said 
propoaed  scheme  for  the  said  proposed  improvement  be  changed  (altered 
or  modified,  aa  the  ease  may  be),  as  follows,  to-wit:  (Here  describe 
changes,  alterations  or  modifications  in  a  general  way.)  And  it  appearing 
that  the  estimate  of  the  coat  of  said  improvement,  by  reason  of  the 
changes   (alterations  or  modiflcationB),  vrill  be  increased  more  than  twenty 

Be  it  fvrtlter  Betolved,  That  a  farther  public  hearing  be  had  upon  the 
proposed   scheme    for   the   making   of    the    said   propoeed    Improvement  aa 

herein  changed  (altered  or  modified),  and  that  this  Board  flz , 

the day  of 19 ,  at  the  hour  of o'clock 

H.,  at  the   office   of   the  Board   of  Local  Improvements  of  this  City 

(or  any  other  place  agreed  upon  by  the  Board),  aa  the  tune  and  place 
for  the  farther  public  conwderation  of  the  proposed  improvement. 

Be  it  further  Bttoixied,  That  notices  of  tlie  time  and  place  of  such 
farther  pnbUe  consideration  be  prepared  and  sent  by  mail  as  provided 
by  Uw. 


FORM  NO.  18 

BESOLimON  ADHBBINO  TO  FBOPOSED  SCHEME  AT 
FDBTHEB  PUBLIC  HEAEING 

Wbbeu,  On  evidence  submitted,  this  Board  finds  that  notices  of  the 
time  and  plaee  of  the  fnrtlier  public  eonmderation  of  Ute  proposed  im- 
provement of  (here  deaeribe  improvement  sufficiently  to  Identify  it),  as 
provided  for  and  contemplated  In  and  by  the  resolution  adopted  by  this 

Board  at  Its  meeting  held  on  the day  of ,  A,  D, 

IB ,  have  been  sent  by  mail  in  manner  and  form  prescribed  by  statute. 
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AsD  WHIBU8,  Thia  Board  finds  that  all  stopB  hj  U«  reqotnd  ham 
been  taken  in  manner  bj  taw  required,  and  that  it  haa  full  and  eompleta 
jurisdiction  in  the  premlMfl. 

Therefore  be  it  Beeolved,  B7  the  Board  of  Local  Improfementa  of  the 

Citjr  of Ulinoia,  that  thia  Board  adbwe  ta 

the  propoMd  Mheine  for  the  improTonent  above  mentiOBed,  piovided  for 

in  and  bj  its  rewlntion  adopted  on  the d^  of , 

A.  D.  19 ,  as  changed  (altered  or  modified)  hf  Ita  reeolntion  adopted 

on  the day  of A.  D.  IB...,,  and  that  Mid  impmre- 

ment  as  contemplated  in  eaid  reeolutlona  be  made. 

Be  it  further  Betolved,  That  the  Gitj  Attomej  (or  anj  other  qualified 
officer)  prepare  an  ordinance  providing  for  said  proposed  Improvement  in 
accordance   herewith,   and   that   saeh.   ordinance  b«  sabmitted   to  the  (Sty 

Council  of  the  said  Ci^  of ,  togothet 

with  the  recommendation  of  this  Board. 

Be  it  further  Setoived,  That  the  (Engineer  or  President  of  this  Board, 
as  the  case  may  be)  prepare  ovm  his  signatore,  an  estimate  of  the  cost 
of  said  proposed  improvement  as  herein  eootemplated,  and  itemised  and 
certified  as  required  bj  law. 


FORM  NO.  19 

UINUTES  OF  MEETING  OF  THE  BOABD  OF  LOCAL 
IUPB0VEHENT8— PUBLIC  HBABINQ 

Omox  uiw  TBI  BoAKD  or  Loou.  Impbovhomts 

Meeting  of  the  Board  of  Ijocal  Improvements  held  at  its  office  aa.  tiw 

daj  of ,  19 at  the  honz  of o'clock 

....M. 

Present ,  President,  and 

,  Members. 

Meeting  was  called  to  order  by  the  President  for  the  purpose  of  hair- 
ing the  representations  of  all  persons  desiring  to  be  heard  on  the  lobjeet 
of  the  necessitj  for  the  proposed  improvement  of  (here  designate  imprave- 
msDt) ,  the  nature  thereof,  and  the  cost  as  estimated,  pursuant  to  the  rcu- 
lution  heretofore  adopted  by  this  Board  at  its  meeting  held  on  the 
day  of 18 

All  persons  desiring  to  be  heard,  having  been  heard,  the  following  reso- 
lotion  was  presented  and  unanimously  (or  if  not  unanimously,  then  (tate 
facts),  adopted,  to-wit: 

(Here  copy  reeolution.) 

Thereupon,  on  motion,  the  meeting  adjourned. 
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FORM  NO.  20 
estimate  of  the  cost  to  the  ci 
,  hl,  .... 

To  the  Mayor  and  CUy  CowwU  and  the  Board  of 

the  aty  of ,  lOinoie. 

Ocntlomeii: — I  do  herftbj  certi^  that  the  estim 

local   improvement   of 

M  directed  to  he  made  b^  the  Board  of  Local  Im^ 
an  of  wfaieh  are  embodied  in  the  draft  of  an  ord 
inetndiog   labor,    material    and   all    other   lawful    i 

itemiied  as  follow* : 

(Here  itemiie — See  Form  No.  1 
I  do  farther  certify  that,  in  mj  oplnton,  the 
exceed  the  probable  cost  of  said  improTsment  pr 
upensea  attending  the  same. 


.   of  Board  • 


FORM  NO.  21 


OrncK  or  thb  Board  or  Looal  Ihpk 

H«eti]i|[  of  the  Board  of  Local  Improvonenta  o: 

lUinoia,  on  the day  of ,  A, 

of o'clock M. 

Present ,  Presii 

Hembers. 

The  following  resolution  was  introduced  and,  on 
,  wM  unanii 

"Be  if  Betolved,  That  the  draft  of  an  ordin 

improvement  of  

from  to 

together  with  the  estimate  of  the  cost  thereof,  prepa 

of  this  Board,  be  an 

approved  and  ordered  transmitted   to  the  Otj  C 

,    Illinois,    wit 

of  this  Board. ' ' 

Thereupon  meeUng  adjourned. 

Secretary. 
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FORM  NO.  22 

BECOMUENBATION  OF  OBDINANCE  BT  BOAXD  07 
LOCAL  IHPBOVZHENTS 

OiniiB  or  im  Bouw  or  Local  Ivnomiatm 


...DL, ,  W.. 


To  th«  Mayor  and  City  CovHoa  of  th«  City  «/ , 

iUinow: 

Gentlemen: — The  Bourd  ot  LomJ  Improvements  herewith  truumlta  to 
jronr  Honorable  Bodj  &  draft  of  an  ordinance  entiUed,  "An  Ordinanea 

,"  which  utid 

Board  eaund  to  be  prepared,  tor  the  hwal  improvttnetit  of 

Street,  from   to    - 

Street,  bj  (here  etate  nstore  ot  improTement). 

The  Mid  Board  of  Local  ImproTemento  herebj  recommends  to  JOur 
Honorable  Bodj  the  wHwg  of  said  improvanent,  the  extent,  nature,  char- 
aeter,  locally  and  deacription  of  whieb  is  set  forth  in  aaid  draft  of  ordi- 
nanee  herewith  transmitted,  and  also  recommends  to  tow  Honorable  Boij 
the  passage  of  said  ordinance. 

The  said  Board  of  Local  trnprovementa  also  herewith  tranamita  to  jonr 
Honorable  Bodj  an  estimate  of  the  cost  of  said  frnprorement  aa  flnallT- 
determined  npon  bj  said  Board  and  provided  for  in  said  draft  of  ordinance 
herewith  tranmitted.  Bespeetfully  submitted. 


Board  of  Local  Improvements,  City  of ,  HI. 

FORM  NO.  23 


Obdinancb  No.  

An  Ordinance  Prepared  and  Transmitted  and  Its  Passage  Beeommended 

by  the  Board  of  Local  Improvements  of, the  Gitj  of , 

IlL,  to  the  Cit7  Council  of  said  Ci^,  Providing  for  the  Local  Improve- 
ment of Street  from 

to ,  b;  Grading,  Curbing  and  Paving. 

Be  it  Ordained  by  the  City  Covttoil  of  the  City  of , 

JK.; 

8ICTI0N  1.    That  a  local  improvement  riiall  be  made  within  the  (Stj  of 


itizecoy  Google 


FoBMB  435 

,  lUinoij,  the  nrnture,  ehaisetflT,  loeali^ 

and  deseription  of  irtilelt  uid  improvement  b  u  followe,  to-wtt: 

Thnt  the  roadwaj  of Street,  in 

tlie  <StT  of ,  from 

to ,  and  tHao  the  roadway  of  all 

interae«ting    streeta    and    alleje    lying    within    said    portion    of    «dd 

Street,  and  not  inelnded  in  tlio 

roadway  thereof  (except  at  the  intereeetion  of 

Street),  be  and  the  same  ia  ordered  impioTed  bj  grading,  otirbing  and 
p<ivi»g,  M  follows: 

(Here  set  out  a  detailed  description  of  the  extant,  nature,  character 
and  localitT  of  the  improvement,  bo  that  the  ordinance  itaelf  contains 
anffiuient  specL&cations  to  make  it  BUCeptible  of  fair  and  uniform  eompatl- 
tion  when  bids  are  invited  thereon.) 

(Among  other  things,  the  ordinance  shall  contain  fuQ  and  c<nnplete 
Hpecifleations  relating  to  the  location  and  width  of  roadwi^v,  curbing, 
gutters,  grade  of  the  roadwsj  and  curb,  datnm  plane,  grading,  excavating 
and  filling,  including  foandation  of  pavement  and  Ingredients,  such  as 
cement,  sand,  broken  etone,  mixing  and  laylag  concrote,  sand  eoshion,  brieki 
for  paving,  filler,  expansion  jointo,  or,  if  a  composite  is  specified,  then  the 
nature  and  character  of  the  camponte  and  ingredient  materials,  foundatiOB 
or  base  for  curbing,  drains,  catch  basins  or  inlets,  and  other  parts  of  the 
improvement;  in  short,  complete  sp«clfleations  for  all  the  constituent  and 
component  parts  of  the  improvement.) 

Beo.  2.  That  the  recommendation  of  the  Board  of  Local  Improve- 
ments of  the  City  of ,  providing  for 

said  improvement,  together  with  tiie  estimate  of  the  coat  thereof,  made 

by  the of  said  Board,  both 

hereto  attached,  1>e  and  the  Bsme  are  hereby  approved. 

Sec.  3.     That  the  eaid  improvement  herein  provided  for,  and  the  iriiolt 

cost  of  said  improvement,  including  the  sum  of 

Dollars    (t ),   being  the  amount  Included  in   the  eatimate  of 

the  said. hereto  attached,  as  Uie  cost  of 

making,  levying  and  collecting  the  asaeasment  herein,  be  paid  for  by  spedal 
sweaament  to  be  levied  upon  the  property  specially  benefited  to  the  amount 
that  the  same  may  be  legally  asseeaed  therefor,  in  accordance  with  the  act 
of  the  General  Assembly  of  the  Sta^e  of  nUnois,  entitied  "An  Act  Oon- 
cemlng  Local  Improvements,"  approved  June  I4Ui,  18B7,  and  amend- 
ments thereto;   and  the  remainder  of  such  cost  and  expenses  be  paid  by 

general   taxation,  and  that  the  said  sum   of  9 shall  be 

applied  towards  the  cost  of  making,  levying  and  collecting  aaeh  asaesa 
ment,  as  provided  by  said  Act  of  said  General  Assembly,  and  the  amend- 
ments theroto. 

Sao.  4.  That  the  aggregate  amount  herein  ordered  to  be  aasesaed 
against  the  property  and  also  the  assessment  against  each  lot,  block,  tract 

or  parcel  of  land  therein  assessed,  shall  be  divided  into 

InstaUments  in  the  manner  provided,  for  by  the  statute  in  soeh  eases  made 
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ABd  providad,  and  eadi  of  uid  inBtaUmentB  shall  bear  intereat  at  the  rate 
of  five  per  ceatuin  per  annum,  according  to  law. 

Sic.  S.  That  for  the  purpose  of  anticipating  the  collectltHi  of  the 
aforesaid  second  and  succeeding  installments  provided  for  in  this  ordinanee, 
the  said  Cit;  of dull  issue  bonds,  par- 
able oat  of  said  installmeats,  bearing  interest  at  the  rate  of  Ave  per  eentnm 
per  annum,  payable  auinal];,  and  signed  by  the  Uajor  and  City  GleA 
of  said  City,  ander  the  cocporate  seal  of  said  Cl^;  said  bonds  to  be  isaned 
in  the  sum  of  One  Hundred  Dollars  (^00.00)  each,  or  soma  multiple 
thereof,  and  shall  be  issued  in  aecordanee  Trith  and  shall  in  all  respects 
conform  to  the  provisions  of  the  said  act  of  the  Qeneral  Assembly  of  the 
State  of  Illinois,  entitled  "An  Act  Coneerning  Local  Improvements, " 
approved  June  14,  1897,  and  amendments  thereto. 

Sec.  6.     That  the  Mayor,  City  Attorney  or  Corporatioii  Couiuel,  aa  the 

ease  may  be,  of  the  City  of be  and  be  Is  hereby 

directed  to  file  a  petition  in  the  name  of  the  City  of , 

in  the Court  of County, 

Illinois,  praying  that  steps  be  tahen  to  levy  a  special  assessment  for  said 
improvement,  in  accordance  with  the  prOTisions  of  this  ordinance  and  the 
laws  of  the  State  of  Illinois. 

Sec.  7.  All  ordinances  or  parts  of  ordinances  ia  conflict  herewith  are 
hereby  repealed. 

Sao.  8.  This  ordinance  shall  be  in  full  force  and  effect  from  and  aftw 
its  passage. 


FOBM  NO.  23A 

OEDINANCE    PBOVIDING   SPBCIPICATIONS    TOR    BBICK 

PAVEMENT  WITH  ASPHALT  PILLEB  ON  PORTLAND 

CEMENT  CONOBETE  BASE 

An  Ordinance  Prepared  and  Transmitted  and  its  Passage  Becommended  by 

the  Board  of  Local  Improveutents  ol  the  (Sty  of , 

Illinois,  to  the  CHty  Council  of  the  siud  City,  providing  for  the  Improve- 
ment  of Street,   from 

to ,  l^  Grading,  Curbing  and 

Be  it  Ordained  by  the  City  CounotI  of  the  City  of , 

IlL: 

SBcnoK  1.    That  a  local  improvement  shall  be  made  within  the  (Aty  of 

,  Illinois,  the  nature,  character,  locally  and 

description  of  which  said  improvement  is  as  follows,  to-wit : 

That  the  roadway  of Street,  in  said 

Ci^  of ,   from 

to ,  and  also  the  roadways  of  all  intersecting 
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Btreeti  and  oUeya  Ijing  within  uid  poTtion  of  said 

Street,  and  not  included  in  the  ro&dwsj  ttiereof  (except  at  the  intersection 

of Street),  be  and  the  tune  are  ordered 

improved  by  grading,  curbing  and  paring  aa  fgDows: 

(Here  set  ont  a  detailed  description  of  the  extent,  nature,  character  and 
locality  of  the  improveraent,  together  with  a  full  and  eotaplete  description 
relating  to  the  widUi  of  the  roadwaj',  grade  of  roadwaj  and  curb,  erown 
of  roadway,  datum  plane,  and  other  matters  not  included  herein.) 

(Also  set  out  full  Bpecifleationi  for  drainage,  by  giving  location,  lize, 
grade,  depth,  eonneetionB,  BpeciflcationB  for  inleta  and  'catch  basins,  giving 
full  description  of  size  of  openiitgs,  dimensions  of  eatch  baains  and  fall 
description  as  to  their  constrDCtion.) 

SPECIFICATIONS  FOB  MATEEIALH 

1.  Portland  Cement.  Portland  cement  shall  conform  to  the  definition 
and  meet  the  requir^nents  of  the  standard  speufieations  and  teats  for 
Portland  cement  of  the  American  Society  for  Testing  Materials,  serial 
designation  C  9-17. 

2.  Stone  Curbinff.  Curb  atone  shall  be  of  the  best  quality  of  bard 
sand  stone,  compact  and  homogeneous  and  free  from  cracks,  pockets,  Inmps, 

■earns  and  other  defects.     Curb  stone   shall  be  slabs,   inches  in 

depth,  and  not  less  than  four  feet  in  length,  with  the  top  edge  dressed 

to  a   uniform   thickness  of    inches.     It   shall   be   dressed   on   its 

face  to  a  depth  of  not  less  than  twelve  (12)  inches,  and  on  the  back  for 
a  depth  of  not  leas  than  four  (4)  inches  from  the  top.  The  ends  Aall 
be  dressed  at  right  angles  to  the  top  for  a  depth  of  fifteen  (15)  inches. 
The  top  shall  have  a  beve)  of  one-eighth  inch. 

3.  Brick.  All  brick  shall  be  No.  1  Pavers  and  shall  be  thoroughly 
annealed,  tough  and  durable,  regular  in  size  and  evenly  burned.  When 
broken  they  shall  show  a  dense,  stone-like  body,  free  from  lime,  large  air 
pockets,  marked  laminations  or  cracks  which  would  tend  to  weaken  the 
stmcture. 

The  size  of  the  brick  shall  be  3  inches  in  depth,  4  inches  in  width  and 
8H  inches  in  length.  The  brick  shall  have  a  double  bevel  or  bulge  of 
3/33  inch  on  eaeh  end  making  the  extreme  length  of  the  brick  8  11/19 
inches  when  measured  over  the  bulges.  The  variations  from  the  above 
dimensions  shall  not  exceed  %  inch  in  width  or  depth  nor  more  than  I^ 
Indies  in  length.  The  brick  shall  not  have  kiln  marks  exceeding  K  Inch  in 
height  or  depth. 

The  brick  shall  not  lose  of  their  wei^t  more  tJtan per  cent 

when  subjected  to  tlie  Battler  test  conducted  in  aceordance  with  the  stand- 
nrd  specifications  for  paving  brick  adopted  by  the  American  Bo^ty  for 
Testing  Materials  in  1915. 

Alt  brick  shall  be  unloaded  trom  wagons  or  cars  by  clamps  and  neatly 
piled  adjacent  to  the  work  before  the  grading  is  flnislied.  Under  no  eir- 
eomstances  shall  brick  be  dumped  from  wagons  or  cars,  nor  shall  tbey 
be  thrown  from  wagons  to  piles,  or  from  ears  to  wagons.     Brick  riutll  be 
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fltmoked  upon  tarf  or  on  straw,  and  not  be  piled  wtere  the;  will  be  spat* 
tared  with  dirt  and  mud. 

4.  Aaphalt  Filler.  Asphalt  filler  AaU  be  hamogeueouB,  free  from 
water  and  Hhall  not  foam  when  heated  to  200°  a  (392*  F.)-  It  shall  meet 
the  following  regnirements : 

(a)  Penetration   at   32°   F.    (200   gn.   1   miuate)    not   leas  than   10; 

Penetration    at    77°     F.     (100    grs,    G    seconds)     30    to    60; 
Penetration  at  116°  F.  (50  grs.  S  seconds)  not  more  than  110. 

(b)  Melting  point  (Ring  and  Ball)  not  less  than  66°  a   (149'  F.). 
(e)     Flaah  Point:    Not  less  than  200  0.  (3B&°  F.). 

(d)  Lobs  on  Evaporation:    325*  F.,  5  hrs.,  less  than  1%. 

(e)  Beduetion  in  penetration  at  77*  F.,  due  to  heating  spedfled  in 

clause  (d),  not  to  eu^eed  S0%. 

(f)  Solubility  in  Oarbon  Disulphide;  not  leas  than  m%. 

(g)  Solubility  of  tiie  total  bitnmen  present  in  Cartxin  Tetrachloride; 

not  leas  than  99%. 
(h)  Ductility:  Not  less  than  3  cm.  Speed  of  pull  G  cm.  per  minutOL 
6.  Fine  Aggregate.  Fine  aggregate  shall  consist  of  clean  sand  or 
screenings  from  hard  durable  rock  or  graveL  Fine  aggregate  shall  be  free 
from  soft  friable  material,  shale  or  elate,  vegetable  or  other  organic  mat- 
ter. It  shall  not  contain  clay  or  silt  in  exeeae  of  five  (5)  per  cent.  Fine 
aggregate  diall  be  imifarmly  graded  in  grain  sizes.  All  shall  pass  a  on»- 
quarter  (U)  inch  sieve. 

6.  Coarte  Aggregate.  Coarse  aggregate  ahall  consist  of  broken  sbMw 
which  Aall  be  aound.  It  shall  be  uniformly  graded  in  aiie  between  a 
mazlmom  of  what  will  paea  a  one  and  one^alf  (IH)  inch  and  a  minimom 
that  wiU  be  retained  on  a  one-quarter  (U)  inidi  revolving  screen  with 
circular  openinga.     It  shall  be  reasonably  clean  and  free  from  dust. 

7.  Watfr.  The  water  shall  be  clean,  free  from  oUa,  acids,  alkalis  and 
vegetable  matter. 

CONBTBUCTION  OF   THE  BEIOK  PAVEMENT 

Orading.  The  roadway  herein  provided  to  be  improved,  is  to  be  graded 
to  such  grades,  sub-grades  and  cross-sections,  as  to  conform  to  the  proper 
crown  of  the  pavement  as  set  forth  herein. 

Earth  in  excavation  shall  be  removad  with  the  plow  and  scraper  or  other 
device,  U)  such  a  depth  as  when  rolled  will  conform  to  the  true  sab-grade. 
The  roller  for  this  purpose  shall  weigh  not  leaa  than  five  (5)  and  not  men 
than  ten  (10)  tona. 

Eartii  in  embankment  must  be  applied  in  layers  of  not  more  than  six 
(0)  inches  in  thieknees,  and  each  layer  thoroughly  rolled,  and  in  boOt 
excavation  and  embankment  the  sub-grade  shall  have  a  uniform  densi^. 

All  spongy  and  soft  earth  that  cannot  be  made  firm  by  rolling  shall 
be  removed  and  replaced  with  atone  or  graveL  After  the  roadbed  has  been 
rolled  ready  for  tiie  pavement  foundation,  no  loaded  or  empty  wagons  or 
other  vehicles  that  mi^t  disturb  the  finished  surface  will  be  permitted 
tbaroon,  unless  the  roadbed  is  provided  with  a  covering  of  plank. 


itizecoy  Google 


Forms  439 

No  work  of  gndiag  shall  be  done  on  sny  part  of  the  roftdmy  to  be 
paved  until  the  paving  materials  to  be  used  shall  have  b«ea  delivered  along 
the  line  of  the  street  in  sufficient  quantities  to  fully  complete  the  wotk 
for  the  full  length  of  the  roadway  disturbed. 

Cvrbing,  All  curbing  shall  be  hauled,  distributed  and  set  to  grade 
before  the  sub-grade  is  finished,  and  may  then  be  used  a»  a  guide  to  fliush 
the  sub-grade.  It  should  be  of  a  eharaeter  and  of  such  dimensiDna  aa 
described  under  subject  of  curbing  iu  these  speeificationft  At  street  cor- 
ners the  curbing  shall  be  of  the  same  material  and  cut  to  a  radius  of 
feet;  at  alleys  the  radius  should  bo feet. 

Marginal  Curb.  At  the  end  of  tbe  pavement  and  at  the  end  of  the 
street  and  alley  intersections,  where  the  improvement  does  not  join  with, 
permanent  pavement,  a  marginal  curb  shall  be  placed  to  the  depth  of  twelve 
(12)  inches,  and  shall  be  so  set  as  to  cmform  to  tlie  curvature  of  the 
street,  and  of  the  same  ntaterial  as  described  for  curbing. 

Foundation.  Portland  cement,  fine  and  coarse  aggregate  and  water  used 
in  the  concrete  foundation  shall  meet  the  requirements  as  given  nnder 
specifications  for  materials. 

Proportiong  and  MMnff.  Cement,  flne  aggregate  and  coarse  aggregate 
shall  be  mixed  with  water  in  the  proportions  of  one  part  cement,  three 
parts  flue  aggregate  and  six  parts  coarse  aggregate.  These  ingredient! 
shall  be  separately  measured  and  thoroughly  mixed.  Sufficient  water  shall 
be  added  to  produce  a  concrete  or  quaky  consisteney.  The  mixture  shall 
be  revolved  not  less  than  one  minute  after  all  the  ingredients  are  in  the 
drum.  Concrete  shall  be  of  uniform  consistent  with  the  stone  thoroughly 
mixed  with  flne  aggregate  and  water. 

Be-Tcmpering.  Be-tempering,  that  is,  re-mixiiig  with  additioria]  water, 
mortar  or  concrete  that  has  paxtially  hardened,  will  not  be  permitted. 

DepoMtinff  Concrete.  Concrete  for  the  base  shall  be  deposited  upon 
a  moist  subgrade.  Concrete  shall  be  disdiarged  from  the  mixer  uniform 
in  consistency  and  without  separation  of  the  ingredients. 

It  shall  be  distributed  immediately  from  ride  t«  side  of  the  roadway 
to  the  full  depth  of  base  required.  Concrete  shall  then  be  consolidated  and 
surfaced  to  the  required  depth,  grade  and  cross  section  by  means  of  a 
template,  using  curbs  or  side-forms  as  guide  rails. 

Concrete  shall  be  deposited  closely  about  all  manholes,  eat«hbasiu, 
mounment  boxes  or  similar  structures  Mid  against  side-forms  or  curbs. 
It  shall  be  spaded  thoroughly  to  bring  mortar  in  contact  with  such  struc- 
tures. Portions  of  the  base  not  aecesaible  to  template  flnishing  shall  be 
surfaced  by  hand  luting. 

At  the  end  of  each  working  period  a  bulkhead  shall  be  placed  at  right 
angles  to  the  center  line  of  the  roadway  and  perpendicular  to  the  surface 
of  tbe  pavement  to  which  the  concrete  base  shall  be  finished.  When  work 
is  resumed  the  bulkhead  shall  be  removed  and  the  exposed  face  of  ths 
concrete  wetted  before  fresh  concrete  ia  placed. 

TliickneBi.     This  foundation   shall   be    inchee   in   thickness. 
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with  ita  upper  surface  flnisbed  psrallel  to  &nd   ineliea  below 

the  grade  of  the  flnkhed  paveineiit. 

(Note)  The  mininnim  thickoeas  for  concrete  foundation  shall  be  four 
(4)  inchee. 

Freezing  Weather.  No  concrete  shall  be  mixed  or  deposited  when  the 
air  temperatuie  is  less  than  32*  F.,  unless  during  the  mixing  the  aggregate 
shall  be  heated  so  that,  when  placed,  the  temperature  of  the  concrete  shall 
be  not  less  than  60°  F.  The  pavement  shall  then  be  protected  bj  suffl- 
cient  covering  to  prevent  it  frcnn  freezing.  In  no  event  shall  concrete 
be  deponted  on  a  frozen  subgrade. 

Frotection.  No  loaded  or  empt}'  wagons,  trucks  or  other  vehicles  Utat 
might  injure  the  finished  surface  of  the  foundation  shall  be  permitted 
thereon  without  proper  surface  protection. 

Sand  Cvthion.  Upon  the  prepared  foundation  shall  be  spread  a  bedding 
of  sand  which  shall  not  be  more  than  one  (1)  nor  less  than  one-half  (K) 
inch  in  finished  depth.  The  sand  shall  not  exceed  one-quarter  (\i)  inek 
in  maximum  grain  sise.  It  may  contain  loam  or  other  flue  material  not 
exceeding  fifteen  (IS)  per  cent.  The  bedding  shall  be  shaped  to  a  true 
surface  paralld  to  the  surface  of  the  finished  roadway  by  means  of  « 
template  extending  the  entire  width  of  the  roadway  or  by  means  of  hand 
luting.  The  bedding  shall  not  be  disturbed  after  shaping  and  rolling  and 
prior  to  laying  the  brick. 

Laying  the  Brielc.  In  delivering  Uie  brick  from  the  piles  for  place- 
ment in  the  street,  no  wheeling  in  barrows  will  be  allowed  on  the  brick 
surface,  but  they  shall  be  carried  on  pallets  or  mechanical  carriers,  in 
such  manner  that  when  delivered  to  the  dropper,  Oiey  will  lie  in  such  a 
position  that  each  brick  in  the  regular  operation  of  placing  it  upon  the 
bedding  course  as  prepared,  will  bring  the  better  side  uppermost. 

For  closures,  nothing  less  than  three  (3)  inch  bats  shall  be  used  with 
the  fractured  edges  laid  toward  the  center  of  the  pavement,  a  piece  being 
cut  off  of  the  adjacent  whole  brick,  if  necessary,  to  make  a  three  (3)  inch 
closure  space.  Broken,  chipped,  or  warped  brick  not  suitable  to  lay  as  a 
whole  shall  be  used  for  closures  and  bata  as  far  as  practical.  All  joints 
shall  be  broken  at  least  three  (3)  inches.  No  course  disll  deviate  from 
a  straight  line  more  than  two  (2)  inches  in  thirty  (30)  feet.  All  brick 
when  laid  shall  be  clean  and  kept  clean  until  the  filler  is  applied.  When 
conditions  of  the  ground  arc  such  that  mud  would  be  tracked  or  carried 
on  to  the  pavement,  the  work  of  laying   the   brick  shall  not  be  allowed. 

BoVing.  After  the  brick  in  the  pavement  have  lieen  passed  for  rolling, 
and  the  surface  swept  clean,  the  pavement  shall  be  rolled  with  a  self- 
propelled  roller,  weighing  not  less  than  three  (3),  nor  more  than  five  (5) 
tons,  in  the  following  manner.  The  brick  next  t^e  curb  or  side  form 
shall  be  tamped  with  a  hardwood  t&mper  to  the  proper  grade.  The  rolling 
shall  then  commence  near  the  curb,  or  side  form,  at  a  very  slow  pace  and 
continue  back  and  fmth  toward  the  center  until  the  center  of  the  street 
is  reached;  thence,  passing  to  the  opposite  curb  or  eide-form,  it  shall  be 
repeated  in  the  same  manner  to  the  center  of  the  street.    Each  backward 


itizecoy  Google 


FOBMS  411 

passage  of  tlie  roller  shall  cover  the  same  path  as  the  eorresponduig  for- 
ward paaaage,  and  each  portion  of  the  pavement  shall  Tee«ive  enough  even 
paosagea  of  the  roller  to  imbed  each  brick  firmlj',  evenlj,  and  to  a  uniform 
bearing  in  the  bedding  eourse. 

The  pavement  shall  than  be  rolled  transversely  at  an  angle  of  for^- 
flT«  (45)  degrees  from  curb  to  curb,  repeating  the  rolling  in  the  opposite 
Imty-tiye  (45)  degree  direction.  Before  and  after  this  transverse  rolling 
baa  taken  place,  injured  brick  must  be  taken  up  and  replaced  wi^  per- 
fect ones.  The  substitute  brick  must  be  brought  to  the  true  surface  by 
tamping. 

Application  of  AgpliaU  Filler.  The  surface  of  the  brick  aftw  th^y  have 
been  rolled  and  inspected  shall  be  swept  clean  and  the  Slier  diaJl  be 
applied  as  soon  after  the  rolling  as  possible.  All  brick  shall  be  filled  and 
completed  on  the  day  on  which  they  are  laid. 

The  OBpholtic  cement  shall  be  heated  in  a  suitable  kettle  equipped  with 
a  thermometer,  which  will  register  the  temperature  of  the  contents  at  all 
times.  The  ai^holtic  cement  shall,  at  no  time,  be  heated  to  a  greater  tem- 
perature than  its  flashpoint  nor  poured  at  a  temperature  of  leas  than 
three  hundred  (300)  degrees,  Fahrenheit.  In  order  to  insure  that  the 
filler  will  adhere  firmly  to  tlie  brick  th^  shall  be  clean  and  thorough^ 
dry.  The  filler  shall  be  moved  slowly  back  and  forth  over  the  surface 
by  means  of  suitable  squeeges  until  all  the  joints  are  completely  filled  and 
the  surface  entirely  covered  with  a  thin  coating.  Sofflcient  time  shall  . 
be  aUowed  after  the  aspholtic  cement  is  flushed  over  the  surface  before 
using  the  squeeges  to  allow  it  to  penetrate  t«  the  bottran  of  the  joints. 
Care  most  be  taken  not  to  squeege  partially  cooled  asphaltie  cement  over 
uncovered  brick,  thereby  bridging  the  top  of  the  joints  and  not  filling  the 
bottom.  All  settlement  in  tjie  joints  after  the  asphalt  has  cooled  shall 
be  corrected  by  adding  flller  before  placing  the  top  dressing. 

A  coating  of  dry,  clean,  coarse  sand  or  "ehatta"  passing  a  No.  4  screen 
shall  then  be  uniformly  spread  over  the  surface  to  take  up  the  suiplu* 
asphalt.  The  pavement  shall  then  be  thoroughly  rolled  to  imbed  the  sur- 
face dressing  in  the  asphalt  After  this  rolling  the  pavement  may  be 
thrown  open  to  the  traiSc.  Additional  material  shall  be  added  or  oiqr 
surplus  swept  up  and  removed  any  time  within  ten  (10)  days  after  traffic 
is  aUowed  over  the  pavement. 

NoTi:  It  is  important  that  a  clean,  coarse  sand  be  used  for  surface 
dressing  of  asphalt  filler  coat.  Such  sand  will  penetrate  the  asphalt  when 
rolled,  forming  a  mastic,  while  very  fine  sand  will  merely  form  a  mat 
.  en  the  surface  of  the  asphalt. 

Seo.  2.     That  the  recommendation  of  the  Board  of  Local  Improvements 

of  the  City  of prcTidiug  for  said 

improvement,  together  with  the  estimate  of  the  cost  thereof,  made  by  the 

of  said  Board,  both  hereto  attached,  be  and 

the  same  are  her^y  approved. 

Sxo.  3.  That  the  said  improvement  herein  provided  for,  and  the  whole 
cost  of  said  improvement,  including  the  sum  of 
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Dollars   ($ ),  being  the  amount  included  in  tlie  ertim&te 

of  the  Bald ,  hereto  attached,  as  the  cost 

of  making,  levying  and  collecting  Uia  aasessment  herein,  be  paid  for  by 
special  aasesament  to  be  levied  upon  the  property  specially  b^ieflted  to 
the  amount  that  the  same  may  be  legally  assessed  therefor,  in  accordance 
with  the  act  of  the  General  Assembly  of  tbe  State  of  Illinois,  entitled 
"An  Act  Concerning  Local  Improvements,"  approved  June  14th,  1S97, 
and  amendments  thereto;  and  the  remainder  of  sach  eosto  aud  expenses 

be  paid  by  general  taxation,  and  that  the  said  sum  of  t 

diall  be  applied  towards  the  cost  of  making,  levying  and  collecting  such 
assessment,  as  provided  by  said  act  of  said  Qeneral  Assembly,  and  the 
amendments  theretu. 

Su.  4.  That  the  aggregate  amount  herein  ordered  to  be  assessed  against 
each  lot,  block,  tract  or  parcel  of  land  therein  assessed,  shall  be  divided 

into  instalbnents  in  the  manner  provided  for  by  the 

statute  in  such  csaes  made  and  provided,  and  each  of  said  iustollmonta 
shall  bear  interest  at  the  rate  of  five  percentum  per  annum,  according 
to  law. 

Sic  S.  That  for  the  purpose  of  autieipatiDg  the  collection  of  the 
aforesaid  second  and  succeeding  installments  provided  for  in  this  ordi- 
nance,  the  said   City   of    shall   issue  bonds, 

payable  out  of  said  iostallments,  bearing  interest  at  the  rate  of  five  per 
centum  per  annum,  payable  annually,  and  signed  by  the  Mayor  and  City 
Clerk  of  said  City,  under  the  corporate  seal  of  said  (Xtj;  said  bonds  to  be 
issued  in  the  sum  of  One  Hundred  DoUars  (tlOO.OO)  each,  or  some  mul- 
tiple thereof,  and  shall  be  issued  in  accordance  vrith  and  riiall  in  all 
respects  conform  to  the  provisions  of  the  said  act  of  tbe  General  Assembly 
of  the  State  of  Illinois,  entitled  "An  Act  Coneemlng  Local  Improve- 
ments," approved  June  14th,  1B07,  and  amendments  thereto. 

Sio.  d.    That  the  Mayor,  City  Attorney,  or  Corporation  Counsel,  as 

the  case  may  be,  of  the  City  of  be 

and  he  is  hereby  directed  to  file  a  petition  in  the  name  of  the  Gtj  of 


Coart  of County,  Illinois,  praying  that  steps 

be  taken  to  levy  a  special  osBessment  for  said  improvement,  in  accordance 
with  the  provisions  of  this  ordinance  snd  tbe  laws  of  the  State  of  Illinms. 

Seo.  7.  All  ordinances  or  parts  of  ordinances  in  conflict  herewith  are 
hereby  repealed. 

Hko.  S.  This  ordinance  shall  be  in  full  force  and  effect  from  and  after 
its  passage, 

NoTX: — (1)  Ordinance  must  contain  a  detailed  description  of  tbe  ex- 
tent, nature,  character  and  locality  of  the  improvement,  so  that  the  ordi- 
.nance  itself  contains  sufficient  specifications  to  make  it  fully  descriptive 
of  the  improvement  and  make  it  susceptible  of  fair  and  uniform  competi- 
tion when  bids  are  invited  thereon.  Among  other  things,  the  ordinance 
shall  contain   full  and  complete   specifications  relating  to  width   of  road- 
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m^K,  enrbins,  gnttera,  grade  of  tha  roadway  tmd  curb,  datmn  plane,  gradinc, 
excSTating  and  fllUng,  inctuding  foundation  of  paretnent  and  ingredients, 
Buch  as  oement,  und,  broken  stone,  or  gravel,  mixing  or  laying  eoneiete, 
■and  cushioD,  brick  for  paring,  filter,  sKpansion  joints,  or  when  a  com- 
posite is  specified,  then  the  nature  and  cborscter  of  the  eomposita  and 
ingredient   materials— in   short,   a   complete   specification   of   the   improvo- 

(2)     It  is  entirely  proper  to  iiieorporat«  in  the  ordinance  the  fuB  and 
complete    specifications    for    tlie    psitieular    work    u    prepared    bj    the 


(3j  Although  purely  optional,  It  is  extremely  desirable  that  the  ordi' 
nance  contain  a  elanse  whereby  it  is  provided  tbat  contractors  sliall  be 
required  to  furnish  all  foremen  or  sub-foremen  in  charge  of  any  particular 
portion  of  tbe  work,  ^leeificationg  covering  said  work,  and  that  Oi«f  be 
required  to  acquaint  themselves  folly  with  all  requirements  for  tbe  proper 
prosecution  of  the  work  under  their  supervirion. 


FORM  NO.  24 


ORDmANCI  No. 


An  Ordinance  Prepared  and  Transmitted  and  Its  Passage  Becommended 

by  tiie  Board  of  Local  Improvements  of  the  (Sty  of , 

Illinois,  to  the  City  Council  of  said  City,  Providing  for  the  Local  In- 

provemeot  of Street  from 

.to.... ,  br  Constructing  in  and  Along  said 

.Street  fiH-  the  Distance  and  Between 

the  Points  Aforesaid,  a .Sewer,  with  Man- 
holes, Catch-basins  and  Necessary  Connections  and  Appurteoaneea. 


Sktioh  1.    That  a  local  improvement  shall  be  made  within  the  City  of 

...,  Illinois,  the  nature,  diaracter,  locality  and 

description  of  which  said  local  improvement  is  as  fallows; 


That  a  vitrified  day  pipe  sewer,  with  necessary  connections,  laterals, 
man-holes,  catch-basins  and  all  other  appurtenances,  be  and  is  hereby 
ordered  constructed  in  and  along Street,  from 
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(Here  Mt  out  desCTiption  of  extent,  nalnre,  charaetei  and  loealitr  of 
improvement;  among  other  things  specifj  and  describe  diameter,  dimen- 
aiona,  locality,  connecting  points  with  existing  seweri,  and  all  porticnlaia 
not  covered  bj  foUoiring  general  specifieatiooB.) 


■XGAVATION 


BAOK-riLLIHO 


House  COHNEOTIOMS 
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SUKFLDS  XABTH 


CATOH-BABINS 


BUCK   rOft  UAN-HOLXa,   BTO. 


BEwn  DI8TUCT 


All  property  abutting  on  th«  line  of  a&id  sewer,  or  Ijing  wlUiin  tbo 
■emr  district  herein,  or  whicb  ma.j  be  benefited  bj  ooid  improvement,  or 
hsA  been  or  may  be  ooHsaed  for  special  benefits  therefrom,  may  be  eon- 
nected  therewith  witbont  any  additional  cost  or  charge  whatever,  and  per- 
mission and  anthority  is  hereby  given  owners  and  oceupants  of  such  prop- 
erty to  make  and  eonBtmet  an;  and  all  neeesaary  connections  from  sndi 
proper^,  with  saeh  sewer,  snbjeet,  however,  to  such  reasonable  regnla- 
tione  for  the  doing-  of  the  work  and  for  the  joining  with  said  sewer  as 
may  be  legally  prescribed. 

Sia.  2.  That  the  recommendation  of  the  Board  of  Iioeal  Improvements 
of  the  CS^  of  ,  providing  for  said  im- 
provement, together  with  the  estimate  of  the  cost  thereof,  made  by  the 

of  said  Board,  both  hereto  attached, 

be  and  the  same  are  hereby  approved. 
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FOEM  NO.  25 

OBDINANCE  PROVIDING  FOR  WATER  MAINB,  ETC. 

An  Ordinance  Prepared  and  Traiumitted,  and  its  Puuge  Beeommended 

by  the  Board  of  Local  Improvementa  of  the  Oi^  of , 

lUinoii,  to  the  City  Council  of  aaid  (Xty,  Providing  that  a  Caat-iron 
Water  Main,  with  Necessary  Fire  Hydrants,  Valves  and  Fittings,  be 

laid  in    Btreet,  from 

to ,  in  the  Ci^ 

of  ,  m. 


Section  I.    That  a  local  improvemeot  shall  be  made  within  the  Cily 

of ,  Illinois,  the  nature,  character,  locality  and 

description  of  iriiich  is  as  follows,  to-wit: 

That  a  east'iron  water  main,  with  nrimnnrj  in  hydranta,  valves  and 
chambers  and  special  flt'tings,  be  and  the  same  are  hereby  ordered  laid  in 

Street,  fTom  '. 

to ,  as  follows: 

(Here  set  out  deacription  of  improvement,  witlt  the  particularity  stated 
in  preceding  forms  for  ordinancee.) 

(Concluding  sectioDS  same  as  in  other  ordinances.) 


FORM  NO.  26 

OBDINANCE  PBOVIDING  FOR  8IDEWALKB 

(This  ia  under  the  general  act  and  not  under  the  special  sdewalk  act 
s  amended  in  1006.) 

M  Ordinance  Prepared  and  Transmitted  and  Its  Paaaage  Becommsnded 

by  the  Board  of  Local  Improvements  of  the  City  of ., 

Illinois,  Providing  for  a Sidewalk  on 

Bide  of ,  from to , 

in  the  City  of ,  Illinois. 


Beit 


SionON  1.    That  a  local  improvement  shall  be  made  within  the  City  of 

,  Illinois,  the  nature,  eharaotM,  locality  and 

deseripUon  of  which  is  as  follows,  to-wit: 

That  a  sidewalk  feet 

wide,  be  and  the  same  Is  hereby  ordered  conatmeted  on 

aide  of  Street,  from  
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Street  to Street  except  in  front  of , 

mad  s^BO  except  the  interaectfoiis  bereinaftet  described  to-wit: 

(Set  out  deMtiiption  of  improvement  with  the  particnlaritj  illustrated 
in  preceding  tomu  for  ordlDBiicee.) 

(Sidew&lk  ordinanceB  must  contain  substantially  the  following  seetion 
in  addition  to  tho  others  applying  to  improvements  generally}  : 

"The  owner  of  any  lot,  blotk,  tract  or  parcel  of  land  abutting  on  the 
sidewalk  hereinabove  provided  for  shall,  and  there  is  hereby  allowed  bim, 
forty  (40)  days,  after  the  time  at  which  this  ordinance  idiall  take  effect, 
in  which  to  build  said  sidewalk  opposite  to  his  land,  and  thereby  relieve 
the  same  from  aaseBsment;  Provided,  that  work  so  to  be  done  shall  in  all 
respects  conform  to  the  requirements  of  this  ordinance,  said  work  to  be 
done  under  the  superintendence  of  the  Board  of  Local  Improvenisnta  of 
the  Oi^  of  " 

Non: — Concluding  aectionB  same  as  in  other  ordinances. 


FOKM  NO.  27 


Oboihamob  No.  

An  Ordinance   Authorising  the  DiTision  Into  Installments  of  the  Special 

AsaeaHment  for  the  Improvement  of Street, 

from to   ,   in 

the  City  of  ,  as  Provided  for  in  and 

by  Ordinance  No. of  said  Ci^,  and  to  Authorize  the  Issnanee 

of  Bonds  to  Anticipate  Collection  of  such  Deferred  Installments. 


SKcnoif  1.  That  the  aggregate  amount  of  the  special  assessment  pro- 
vided for  in  and  by  Ordinance  No. of  tl>e  City  of 

entitled  "  (h«re  buert  title),"  passed  by  tl>e  City  Council  of  the  said  ci^ 

on  the day  of ,  101 . .,  and  approved  by  the 

Mayor  thereof  on  the day  of ,  191..,  and  also 

the  nnnsasment  against  each  lot,  block,  tract  and  parcel  of  land  therein 

ordered  to  be  asseaaed,  shall  be  divided  into install- 

menta  in  manner  provided  by  statute  in  such  eases  made  and  provided, 
and  each  of  said  installments  shall  bear  interest  at  the  rate  of  Ave  per 
cent,  per  aoniun,  according  to  law. 

Skc.  2.  That  for  the  purpose  of  anticipating  tlie  collection  of  the 
second  and  succeeding  installments  provided  for  in  this  ordinance,  the 
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■aid  Gitj  of ghall  issoe  bonds,  pajable  out  of  a«id 

instBlImentB,  bearing  interest  at  the  rate  of  five  per  cent,  per  annnm, 
payablo  annuallf,  and  aignsd  by  the  Major  and  dtj  Clerk  of  ivd  d^, 
under  tbe  corporate  seal  of  said  city;  said  bonds  to  be  iwaed  in  the  nun 
of  One  Hundred  Dollan  (9100.00)  each,  or  some  multiple  thereof,  wbieh 
■aid  bonds  shall  be  issued  in  aeeordanee  itith,  and  shall  In  oU  reapeeta 
conform  to,  the  provisions  of  the  act  of  the  General  Assembfy  of  tiie 
State  of  Illinois,  entitled  "An  Act  Concerning  Local  ImproTementa," 
approved  June  14th,  1897,  and  ameudmeat*  thereto. 

Sko.  3.  That  the of  this  city  (saiM  oguter  des- 
ignated in  the  oriffinat  ordinance  to  file  petition)  is  hereby  directed  im- 
mediately and  before  tbe  conflrmatioo  of  the  assessmeDt  roll  for  said 

improvement,   to   prepare  and  file  in  the Court  of 

County,  Illinois,  in  the  name  of  this  eit7,  a  sop- 

plementa)  petition,  setting  up  the  passage  of  this  ordinance,  and  attach- 
ing a  certified  copy  thereof,  ivhich  said  petition  shall  contain  a  prayer 

that  said  Court  enter  its  order  dividing  tlie  assessment  herein  into 

installments   in   the   manner   herein   and   by   statute   l«o- 

vided,  and  that  said  Court  confirm  said  assessment  so  divided  into  in- 
stallmanto,  as  is  by  law  reqaiied. 

Sko.  4.  This  ordinance  shall  be  in  full  force  and  eflfeet  from  and 
after  its  passage  and  approval 

No^: — When  the  original  ordinance  does  not  embrace  these  matters, 
this  sopplementaiy   ordinance  may  be   passed. 


FORM  NO.  28 

OBDINANOB  PBOVIDING  THAT  BNTIBE  COST  OP  IMPEOVB- 

HENT  BE  RAISED  BT  SPECIAL  ASSESSH3BNT  ON 

PEOPEBTT  BENEFITED,  TO  THE  EXTENT 

OF    THE    BENEFITS 

(Proceed  as  in  Sec.  3,  Ordinance  No.  23.) 

Nora: — This  form  is  especially  recommended,  since  it  is  more  flexible 
than  any  of  tbe  others  and  allows  a  wider  latitude  to  the  officer  in  qiiead- 
ing  the  assessments. 

Praeticollj  every  basis  for  estimating  benefits  and  spreading  the  as- 
sessment may  be  employed  or  availed  of  by  the  officer  spreading  the 
assessment  and  any  division  of  the  total  eoat  of  the  Improvement  between 
the  public  and  the  proper^  benefited,  may  be  had  under  this  form.  At 
the  same  time,  where  topographical  or  other  physical  condltiona  bear 
exceptionally  upon  some  pieces  of  property,  the  assessor  is  vested  with 
a  very  desirable  discretion,  whirh,  if  exercised  judiciously,  will  general^ 
produce  a  more  equitable  and  ratable  distribution  of  the  cost  of  the 
improvement. 
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FORM  NO.  29 

ORDINANCE  PEOTIDING  FOB  THE  PAYMENT  OP  A  PABT  OP 
THE  COST  OP  THE  IMPEOVEMENT  BT  SPBCIAIj  AS8BBS- 
MENT,  AND  THAT  THE  COST  OP  THE  IMPBOVBUBNT  AT 
BTBBET  1NTEE8ECTI0N8  BE  A88E88ED  AGAINST  THE  MU- 
NICIPAUTY  AS  PUBLIC  BENEP1T8 

(Follow  form  of  Ordinsnee  No.  23,  except  as  to  8ee.  3,  and  insert  as 
follow*) : 

Sec.  3.    That  the  cost  of  the  said  improvement,  including  the  nun 

of  $ ,  being  the  amount  inclnded  in  the  estimate  of  the  said 

,  hereto  attached,  aa  the  eoet  of  making,  levying 

and  eollecting  the  OBeeesmeDt  berun,  and  whidi  said  nun  shall  be  applied 
towards  the  pajment  of  the  aforesaid  and  other  eosts  by  law  aatliariBed, 
be  paid  by  special  asseasment  to  be  levied  npon  the  property  special^ 
benefited,  in  accordance  with  an  act  of  the  Oeneral  Aeaembly  of  the  State 
of  Illinois,  entitled  ' '  An  Act  Concerning  Local  Improvements, ' '  ap- 
proved June  14th,  tS97,  in  force  July  Ist,  1897,  and  amendments  made 
thereto;  Provided,  however,  th^t  there  shall  be  paid  by  and  assessed  against 

the  City  of ,  as  public  benefits,  an  amount  equal  to 

the  coat  of  the  said  improvement,  at  all  street  and  alley  intersections 
to  the  width  of  the  said  intersecting  streets  and  alleys  (or  to  the  width 
of  the  roadways  of  said  intersecting  streets  and  alleys). 

NOTK: — It  will  he  noted  that  there  is  quite  a  difference   between  the 
widtli  of  "intersecting  streets"   and  width   of  roadways   of   the   "inter-    - 
aeeting  streets. " 

FORM  NO.  30 

ORDINANCE  PROVIDING  FOB  THE  PAYMENT  OP  A  PABT  OF 
THE  COST  OF  THE  IMPBOVEMENT  BY  SPECIAL  ASSESS- 
MENT, AND  A  CEBTAIN  PEB  CENT.  TO  BE  ASSESSED  AGAINST 
THE   MUNICIPALITY   AS   PUBLIC   BENEFITS 

(Follow  form  of  Ordinance  No.  23,  except  as  to  Sec.  3,  and  Insert  as 

Sic.   3.     That   tlie   cost   of   the   said   improvement,   includiug    Uie   snm 

of    % ,   being    the    amount    included   in    the   estimate    of    the 

said ,  hereto  attached,  as  the  cost  of  making,  levying 

and  collecting  the  assessment  herein,  and  which  said  snin  BhaU  be  applied 
toward  tlie  payment  of  the  aforesaid  and  Other  costs  by  law  authorized, 
be  paid  by  special  assessment  to  be  levied  upon  the  property  specially 
benefited,  in  accordance  with  an  act  of  the  General  Assembly  of  the 
State  of  niinoia,  entitled  "An  Act  Concerning  Local  Improvements, " 
approved  June  14th,  1897,  in  force  July  let,  1897,  and  amendments  made 
thereto;  Provided,  however,  that  there  shall  be  paid  by  and  assessed  against 
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the  atj  of ,  aa  public  benefltfl,  an  amount  equal  to 

per  cent,  of  the  cost  of  the  said  improTonent,  and  tlie  amount 

ineluded  in  the  estimate  of  the  said ,  hereto  attached, 

as  the  cost  of  making,  levying  and  collecting  the  aaseasment  herein. 

FORM  NO.  31 

ORDINANCE  PKOVIDING  THAT  ENTIRE  CMST  OP  IMPBOVEMENT 

BE  BAI8ED  BY  SPECIAL  TAXATION  ACGOBDINQ 

TO  FBONTAQB 

Be  it  Ordained  by  the  City  Councti  of  the  City  of 

lUinoit: 

(Here  follow  as  in  Ordinance  No.  S3,  eze^  aa  to  Bee.  3,  and  insert 
as  follows) : 

Sec.  3.    That  tbe  said  improvement  herein  provided  for  and  the  whole 

cost  of  said  imprDTement,  including  the  sum  of 

Dollars   (t ),  being  the  amount  included  in  tbe  estimatA  of 

the  said ,  hereto  attached,  as  the  coat  of  making, 

levying  and  collecting  the  asBeument  herein,  be  paid  bj  special  taxation 
to  be  levied  upon  the  propertj  contiguous  to  and  abutting  thereon,  in 
the  proportion  of  tbe  frontage  of  eadi  lot,  block,  tnet  or  parcel  of  land 

and  property  upon  said Street,  from  the 

to  the and  to  pay  said 

cost  of  said  improvement  and  the  said  cost  of  making,  levying  and  col- 
lecting the  assessment  aforesaid,  a  special  tax  to  the  amount  of  said 
cost  of  said  improvement  and  said  cost  of  making,  Isvying  and  collecting 
the  assesnnent  as  aforesaid,  be  and  the  same  is  hereby  levied  upon  each 
lot,  block,  tract  or  parcel  of  land  and  property  contiguous  to  and  abutting 
thereon,  accordingly,  in  accordance  with  tbe  act  of  tbe  Oenersl  Assembly 
of  the  State  of  Illinois,  entitled  "An  Act  Concerning  Iiocal  Improve- 
ments," approved  June  14th,  1SS7,  in  force  July  1st,  1SS7,  and  amend- 
ments since  made  thereto;   and  that  the  said  sum  of  t diaU 

be  applied  toward  tbe  cost  of  making,  levying  and  collecting  such  assess- 
ment, as  provided  by  said  act  of  said  General  Assembly  and  tbe  amend- 
ments thereto. 

FORM  NO.  32 

AN  ORDINANCE  PROVIDING  FOR  THE  PAYMENT  OE  PART  OP 
THE  COST  OP  THE  IMPROVEMENT  BY  SPECIAL  TAXATION 
ON  THE  BASIS  OP  FRONTAGE  AND  PART  BY  GENBEAL  TAX- 
ATION 

(Follow  form  of  Ordinance  No.  23,  except  as  to  Sec.  3,  and  insert  as 
follows) : 

Sao.  3.  That  the  cost  of  said  improvement,  except  as  hereinafter 
provided,  including  the  sum  of  $ ,  being  tbe  amount  included 
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in  the  wtimate  of  the  said ,  hereto  attached,  as  the 

coat  of  niaking,  levying  and  collecting  the  asMSsment  herein,  and  irtiich 
«aid  nun  •hall  be  applied  tonard  the  paTinent  of  the  aforesaid  and  other 
eosta  hj  law  authorized,  be  paid  hj  special  taxation  to  be  levied  up<m 
the  piopertj  eontiguooB  to  and  abutting  iip<Hi  eaid  ImproTement  in  the 
proportion   that   each   lot,   block,   tract   and   parcel   of   land   and   property 

may   front    or   abut    upon    said Street,    from 

to ,  and  to   pay 

tbe  coat  of  the  said  impiovement,  except  ae  hereinafter  provided,  and 
the  eoat  of  making,  levying  and  collecting  the  aBBeaement  to  be  levied 
npon  the  property  as  hereinabove  provided,  a  special  tax  be  and  the 
eame  ia  hereby  levied  upon  each  lot,  block,  tract  and  parcel  of  land  and 
property  contagnons  to  and  abutting  upon  said  improvement,  to  be  spread 
.  in  the  proportion  hereinabove  itated,  in  accordance  with  an  act  of  the 
General  Assembly  of  the  State  of  Ulinois,  entitled  "An  Act  Concerning 
Local  Improvements,"  approved  June  14th,  1897,  in  force  July  Ist,  1897, 
and  amendments  since  made  thereto;   Provided,   however,   that  there  shall 

be  paid   by   and   assttssed   against  the   City   of ,   as 

public  benefits,  an  amount  equal  to per  cent  of  the  total  cost 

of   said    improvement   and   the   amount   iuelnded   in   the   estimate,   hereto 
attached,  as  the  cost  of  making,  levying  and  eolleeting  the  i 
aa  aforesaid. 


FORM  NO.  33 

AH  ORDINANCE  PBOVIDING  FOB  THE  PAYMENT  OP  PABT  OP 
THE  COST  OF  THE  IMPROVEMENT  BY  SPECIAL  TAXATION 
ON  THE  BASIS  OF  FRONTAGE,  AND  THAT  STREET  AND 
ALLEY  JNTEBSEOTIONS  BE  PAID  BY  QENEBAL  TAXATION 

(FoDow  form  of  Ordinance  No.  23,  except  as  to  See.  3,  and  insert  aa 
follows): 

Bio.   3.     That   the   cost   of   said   improvement,   including   the   sum   of 

9 1  being  the  amount  included  in  the  estimate  of  tbe  s^d 

,  hereto  attached,  as  the  coat  of  making,  levy  and 

eolleeting  the  assessment  herein,  and  which  said  sum  shall  be  applied 
toward  the  payment  of  the  aforesaid  and  other  costs  by  law  authoriied, 
be  paid  by  special  taxation,  to  be  levied  npon  the  property  contiguona 
to  and  abutting  upon  said  improvement  in  the  proportion  that  each  lot, 
block,  bact   or  parcel  of  land  and  property  may  front  or  abut  upon  the 

said Street,    from 

to and   that   an   amount   equal   to   the   cost 

of  Uie  said  improvement  at  all  street  and  alley  intersections  to  the  width 
of  the  said  intersecting  streets  and  alleys  (or  to  the  width  of  the  road- 
ways of  mid  intersecting  streets  and  alleys),  be  paid  by  and  levied  upon 

said  eity  of ,  as  public  benellta;    and  to  pay  tbe 

■aid  aaunut  of  tbe  cost  of  tbe  said  improvement  and  the  coat  of  making. 
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levj^g  mud  eoUeetiag  the  uaeaBmeat  to  be  leried  npon  tlt«  propertr  ma 
hereiiuibove  provided,  &  apaeiml  tmx  be  and  the  ume  is  hereby  levied  vpOB 
each  lot,  block,  timet  mud  pmreel  of  laod  mnd  property,  contiguous  to 
mnd  abutting  thereon,  to  be  spread  in  the  proportion  hereinmbove  stated, 
in  mCGOrdmnce  wiUi  mn  met  of  the  General  Auembly  of  the  Btmte  of  Illinoia, 
entitled  "An  Act  CoDceming  Local  Improvements,"  approved  June  14th, 
1897,  in  force  July  1st,  1897,  and  amendments  thereto. 

FORM  NO.  34 


(Follow  form  No.  23  to  Sec.  4  and  insert  See.  4,  as  follows) : 
Bio.  4.    That   the  aggregate   amouut  faeieiQ   ordered  to   be  i 
against  each  lot,  block,  tract  mnd  pmreel  of  Imad  herein  mssesmd,  shall  be 

divided  Into initalbaenta  in  the  mmnner  provided  for   by  the 

atmtutea  in  such  cmses  mode  mnd  provided,  mnd  mil  Installments  shmll  bear 
interest  at  the  rate  of  Ave  per  cent,  per  annum,  according  to  Imw. 

FOEM  NO.  35 

OBDINANCE  PBOVIDINQ  THAT  TEE  ASSEsaMENT  AGAINST 

PBOPEETT  AM)   MUNIdPALITr  BE  DIVIDED 

INTO  INSTALLMENTS 

(Follow  Form  No.  28  to  See.  4  mnd  insert  Sec  4,  as  follaws) : 
Sbo.  4.  Tbmt  the  mggregmte  amount  herein  ordered  to  be  msaessad, 
mnd  emch  individual  masessment,  and  also  the  assessment  against  the  mo- 
nicipmli^  on  mceouot  of  proper^  owned  by  the  municipality,  mnd  for 
public  benefits,  shmll  be  divided  into installments  in  the  man- 
ner provided  for  by  statute  in  such  cases  made  and  provided  for,  and 
each  .of  amid  iastmllments  shmll  bear  interest  mt  the  rate  of  five  per  cent, 
per  mnnum,  according  to  law. 

FORM  NO.  38 

PETITTON  FOE  ASSESSMENT  TO  PAY  COST  OP  BTBBBT 
IMFBOTEHENT 

Srmn  or  Iujmihs,  } 

Coon^  of  j 

In  tiie Oourt, 

To  the Term,  A.  D.  191... 

In  the  Matter  of  the  Petition  of  the  CSty  of ,  lUinols, 

to  Levy  m  Speciml  Assessment  to  Fay  the  Cost  of  the  Local  Improre- 
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To  the  Sonorable  Jiidge  PrraidM^: 

Toop  Petitloaer,  Ue  City  of ,  reBpwtfolly  repro- 

MDtB  that  it  is  a  mtmicipal  eorporadon,  organised  and  acting  as  sach, 
under  and  bj  virtue  of  an  Act  of  the  Qeneral  Aaaemblj  of  the  State  of 
lUiuoiB,  entitled  "An  Act  Pioridlng  for  the  Incorporation  of  Cities  and 
VillagM,"  approved  April  10th,  1S72,  in  force  Jniy  lit,  1872. 

Tonr  Petitioner  further  ahowi  that  heretofore,  to-wit:  on  the 

day  of , . , ; ,  IS ,  the  City  Council  of  the  aaid  Qty  of 

,  passed  an  ordinance  entitled  "An  Ordinance  (here 

insert  title  of  ordinaiuw},"  which  was  approved  by  the  Mayor  of  said 

city  on  the day  of ,  19. , . .,  and  is 

numbered 

Tour  Petitioner  attaches  to  and  filee  with  t^is  petition  a  eoi^  of  the 
said  ordinance,  certified  by  the  Clerk  of  said  city,  under  the  corporate 
seal  of  B^d  city;  also  a  copy  of  the  recommendation  of  the  Board  of 
Local  Improvements  of  said  city,  of  the  passage  of  sud  ordinance  by 
the  Cify  Council  of  said  city;  also  a  copy  of  the  estimate  of  the  cost 
of  the  improvement  authorized  and  ordered  by  sud  ordinance,  approved 
by  the  City  Council  of  sold  city,  b«Dg  the  legislative  body  of  said  dtyi 
said  recommendation  and  said  estimate  of  cost  being  each  certified  by 
the  City  Clerk  of  said  dty  under  the  corporate  seal  of  said  dty;  which 
said  copies  of  said  ordinance,  recommendation  of  said  Board  of  Local 
Improvements,  and  said  estimate  of  the  cost  of  said  local  improvement, 
authoriied  and  approved  in  said  ordinance,  your  petitioner  attaches  to 
and  flies  with  this  petition  and  makes  a  piirt  thereof,  by  reference. 

Your  Petitioner  prays  that  steps  may  be  taken  to  levy  a  special  as- 
sessment for  the  said  improvement,  in  accordance  wiUi  the  provirions  of 
said  ordinance  and  an  Act  of  the  General  Assembly  of  the  State  of  Illinois, 
entitled  "An  Act  Concerning  Local  Improvements,"  approved  Jane  14tb, 
1897,  and  amendments  thereto. 

City  of ,  niioois, 

Petitioner, 

By , 

Its 

FORM  NO.  39 

CITY  CLERK'S   OERTIPICATE  TO  ORDINANCE 
Btatk  or  Illinois, 


County  of   . 
(Sty  of  ... 


::1- 


I, ,    aty    Qerk    of    the    City   of 

,    Illinois,   do   hereby    certify    that    as   SDch   officer 
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I  am  the  Clerk  of  Hie  Ci^  Couneil  of  wid  ett^,  the  keeper  mud  euetodum 
of  its  records,  fllea  and  proceedinga,  and  the  keeper  and  enstodian  of  the 
books,  papers,  tecorda,  reports  and  udinaiuwi  of  nid  tUj,  and  that  the 

foregoing  doeumenti  entitled  "An  OnUnaiiiDS ....• 

,"   ia  a  trae  and  correet  copy  of  the 

original  ordinance  passed  b;  tiie  CStj  Council  of  said  Oity  of 

,  Illinois,  at  its  regular  meeting  held  on , 

19 ,  and  approved  bj  the  H^or  of  said  city  on , 

19 ,  aa  said  ori^nal  ordinance  appears  on  file  in  017  said  office,  and 

as  the  same  appears  recorded  in  tlie  Book  of  Ordinances  thertin. 

In  Tcstihont  WHiuor,  I  have  hereunto  set  mj  hand  and  'affixed  the 

corporate  seal  of  the  said  dtj  of ,  Dlinois,  this 

day  of ,  A.  D.  19 


Git7  Clerk  of  (Mj  of ,  Dl. 


FORM  NO.  40 


State  or  Illinois, 

Count;  of  

aty  of   


::h 


I,    ,   aty    CSerk    of   the    CHr    ot 

,   lUinoia,   do   hereby   certify   that,   aa   eueh   officer, 

I  am  the  Clerk  of  the  City  Council  of  said  city,  the  keeper  and  eostDdian 
of  its  records,  fllea  and  proceedings,  and  the  cuatodian  and  keeper  of  the 
books,  papers,  records  and  reports  of   said  city,   and   that   the  foregoing 

document,  headed  " ,"  is  a  true  and  correct 

copy  of  the  recommendation  of  the  passage  of  an  ordinance  for  the  local 

improvement  of Street,  in  said  city,  from  the 

to  ,  aa  trans- 
mitted by  the  Board  of  Local  ImprovementH  of  said  city,  under  date  of 

,  19. . . .,  to  the  said  (Sty  Council  and  received,  acted 

upon  and  approved  by  said  City  Council  at  a  regular  meeting  thereof, 

held  on ,  19 as  the  same  appears  on  flle  in  my 

said  office,  and  in  the  records  of  said  City  Council. 

In  Tbstiuont  WEOiior,  I  have  hereunto  set  my  hand  and  affixed  the 

corporate  seal  of  the  said  City  of ,  Illinoia,   this 

day  of ,  A.  D.  19 


(Seal)  Caty  Clerk  of ,  DL 


itizecoy  Google 


FoBMB  455 

FOBM  NO.  41 


::)- 


Bran  or  Ii.lwoib, 

Cmm^  of 

aty  of  

I ,    Citj-    Clerk    of    the    01^    of 

,  niinou,   do  hereto  certify  that,  as  audi   officer, 

I  bm  the  Clerk  of  the  City  Conacil  of  uid  dtj,  the  keeper  and  eoatodiui 
of  its  recorda,  filee  and  proceedings,  and  the  custodUn  and  keeper  of  the 
books,  papers,  records,  reports,  etc.,  of  said  city,  and  that  the  foregoing 

document,  headed  " ,"  is  a  true  and  correct 

eop7  of  the  estimate  of  tjie  cost  of  the  local  imprOTemeot  of 

Street,  in   said  eitj,  from to 

,   over  the   Bignatare    of   the ■ 

of  the  Board  of  Local  ImproTements  of  said  dtj,  as  forwarded  by  nid 

Board  under  data  of ,  19 ,  to  the  said  CSty  Oooncil, 

and  received,  acted  upon  and  aj^roved  by  said  Citif  Canncil  at  a  regular 

meeting   tiiereof,   held   on   the day   of , 

IS. . . .,  aa  the  same  appeara  in  the  leoords  of  said  City  Conneil,  and  on 
file  in  my  ofllee. 

Im  TtsnuoMT  WHXUor,  I  have  herenuto  set  my  hand  and  ofBxad  tin 

corporate   seal  of  the  said  (Sty   of ,   IlUnoia,   tUs 

day  of ,  A.  D.  1».... 


City  Clerk  of  the  (St?  of. . 


FOBM  NO.  42 

BHOBT  Am)  SINGLE  OEBTIFICATE  FOB  ALL  D00UHENT8  FILED 


State  or  Illinois, 

Oonn^  of 

aty  of  


:;|- 


r,    ,   City   Clerk    of    the    City    of 

,  nUnois,  do  hereby  certify  that  the  foregoing  ordi- 
nance is  a  tme  and  correct  copy  of  an  ordinance  adopted  and  pasMd  by 

the  City  Council  of  the  Oity  of ,  at  a  regular  meeting 

of  said  Qty  Oouueil,  held  on  the day  of , 

A,  D,  19 and  that  the  aaniB  was  signed  and  approred  by  the  Itayor 

of  said  eitr  on  the dar  of 19..,. 
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I  do  fnrUier  Mitifj  that  Ui«  hngoing  TMommeadfttioii  of  tiie  Board 

of  Ijoeal  Improvemeiita  of  said  City  of ,  ia  a  troe 

and  correet  copy  of  tiie  Mme  u  prewntod  to,  sod  approved  bj  the  uid 
atj  Conneit,  aod  as  attached  to  and  approved  in  and  by  said  oidlnanes 
passed  as  aforesaid. 

I  do  fnrthOT  eertitj  that  the  foregoing  estimate  of  the 

of  the   said  Board  of  Local  ImproTements  is   a  true  and 

correct  cop7  of  the  estimate  of  the  cost  of  the  same,  as  preaented  to  and 
appTOTed  hj  the  said  Citj  Council  and  as  attadied  to  and  approved  in 
and  by  said  ordinance,  paued  as  aforesaid. 

I  do  farther  certifj-  that  the  originals,  of  whidi  the  foregoing  are 
true  and  correct  copies,  are  intrusted  to  me  as  (Setk  of  said  city,  for  mj' 
safekeeping,  and  that  I  am  the  lawful  keeper  and  custodian  of  tite  same. 

In  Tbstixoht  WHIBEor,  I  have  hereunto  set  mj  hand  and  affixed  the 
corporate   seal   of   said   corporalaon,   this dsj   of 


(Seal.)  C5ty  Clerk  of IlL 

FORM  NO.  43 

CITY  CLERK 'B  CBBTIPIOATB  TO  OEDINANCB 
(Which  became  effective  without  Major's  a^troval.) 


State  Oi 
Ooonty  of  . 
atr  of   ... 


::h 


r,    ,    City    Clerk   of    tbe    Qty    of 

,  Illinois,  do  hereby  certify  that,  as  saeh  ofBeer, 

I  am  the  Clerk  of  the  CUj  Oonndl  of  said  city,  tlie  kee^r  and  custodian 
of  its  records,  files  and  proceedings,  and  the  cnstodian  and  keeper  of  the 
books,  papers,  records,  reports  and  ordinances  of  said  city;  and  that  the 

foregoing  document,  entitled:  "An  Ordinance ," 

is  a  true  and  correct  copy  of  the  original  ordinance  passed  by  the  City 

Council   of  said  City  of ,   at  its  regnlar  meetijig, 

held  on ,  19 ,  and  deposited  in  mj  office  on  the 

day  of ,  19 ,  as  said  original  ordi- 
nance appears  on  file  in  mj  said  office,  and  as  the  same  ^pean  recorded 
in  tiie  book  of  ordinances  Uierein. 

I  do  further  cortify  Uiat  said  ordinance,  before  tho  same  to(A  ^eot 
and  immediately  after  Its  passage  by  the  sold  (^ty  Council,  was  deposited 
in  m;  office,  and  that  the  Mayor  of  said  city  did  not  sign  Uie  same,  nor 
return  the  same  to  the  said  City  Council  with  his  objections  thereto,  if 
any,  In  writing,  at  the  neit  regular  meeting  of  the  said  City  Council, 
ocenrring  not  less  than  five  days  after  the  passage  of  said  ordinance  aa 
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ftfoTMud,  iriieTenpoii  tiie  s&id  ordimuice  took  effect  in  like  manner  u  if 
lie  had  approved  the  same. 

In  Tsstwont  WHsBzor,  I  have  heTeonto  set  mj  hand  and  siBzed  the 

corporate  seal  of ,  Illinoia,  tius da^  of 

,  19.... 

(Seal)  aij  Clerk  of ,  DL 


FOEM  NO.  44 

AFPOINTHENT  OF  PEBSON  TO  UAKE  ASSESSMENT 

Of&ee  of  Board  of  Local  Improvement* 

To  the  Board  of  Local  Improvem»ntt,  City  of ,  lit.; 

Qentlemen: — Bj  autharity  in  me  vested  bj  an  act  of  the  General 
Assemblj  of  the  State  of  Illinois,  entitled  "An  Act  Concerning  Loeal 
Improvementa,"  approved  Jnne  14th,  .1897,  and  amendments  thereto,  I 

hereby   appoint ,  as  a  competent  person   to 

make  a  tme  and  impartial  assessment  of  the  cost  of  the  local  improve- 
ment of Street,  in  the  Ci^  of 

,  from  the Street  to  the 

Street,  npon  moniclpalitj  and  the  property  benefll»d  by 

such  improvMnent,  in  aocoidauce  with  the  ordinance  providing  for,  au- 
titorizing  and  ordering  said  improvement,  passed  by  the  Oity  Oooneil  of 

the  City  of ,  on- ,  18....,  and 

approved  by  the  Mayor  thereof  on ,  19....,  and  the 

said  Act  of  the  General  Assembly,  and  amendments  theret«. 


President  of  the  Board  of  Local  Improvements,  Ci^  of. . 


FOEM  NO.  45 

OATH  OP  OPPIOE  OP  OPPIOEE  APPOINTED  TO  MAKE 
AS8EBSMBNT 

For  Cost  of Street 

Stati  or  Iluh(H0,  \ 

County  of  I 

In  the Court, 

To  the Term,  A.  D.  191... 

In  the  Matt«r  of  the  Petition  of  the  City  of ,  Illinois, 

to  Levy  a  Bpetial  Aseeesment  to  Pay  the  Cbst  of  the  Loeal  Improve- 
ment of    
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I  do  Bolemnlj'  swear  that  I  will  mpport  the  ConatitiitlDB.  of  Oit)  United 
SUtes,  and  the  Conatitutioii  of  the  8Ute  of  lUinoiB,  tlULt  I  will  falUifnUr 
difloharge  the  duties  of  mj  office  in  mating  a  true  and  impartial  ■rwffiw 

ment  of  the  eoets  of  the  local  improvement  of 

Street,  io  the  atj  of BUte  of  Zllinoifl,  from  the 

Una  of Street  to  the 

line  of Street,  upon  the  City   of 

,  niinois,  the  petitioning  municipality,  and  tbe  [vopertf  benefited 

bj  said  improvement,  in  manner  provided  bj  law  and  according  to  the 
beat  of  mj  ability. 


8uBaOBiBn>  and  flwam  to  before  roe  tbia daj  of. . 

,19.... 


POEM  NO.  46 

PETITION  FOB  CONDBHNATION  AND  ASSESSMENT 

State  or  Iluhois,  } 

County  of  J 

In  the Court, 

To  the Term,  A.  D.  191... 

In  the  Hatter  of  the  Petition  of  the  CStj  of Illinois, 

to  Ascertain  Oompensation,  and  Levy  a  Special  Assessment  to  Pay  tlie 
Cost  of  tiie  Local  Improvament  of 

To  the  Honorable  JvAge  Fretidinff: 

Tour  Petitioner,  ,  In  ttia  County  of 

and  State  of ,  respectfully  lepre- 

eents  that  it  is  a  mnnieipal  corporation  organised  and  acting  as  such 
nndsr  and  by  virtue  of  an  Act  of  Ute  Qeneral  Assembly  of  the  State  of 
Illinois,  entitled  "An  Act  Providing  for  tile  Incorporation  of  Cities  and 
Villages,"  approved  April  10th,  1872;  in  force  July  Ist,  1872. 

Toor   Petitions    further    represents    that    heretofore,    to-wit :    on    the 

day  of ,l»....,the(Sty  CouneUof  the 

said  City  of ,  Illinoia,  passed  an  ordinance,  mtitled 

"An  Ordinance ,"  which  was  ^proved 

by  the  Uayor  of  sud  dty  on  the day  of , 

19. , . . ,  and  ts  nombersd That  said  ordinance  provides  that 

(here  deeoriba  improvement  enJBeiently  to  identify  it). 

That  tiie  foUowing  deeeribed  lota,  blodcs,  tracts  and  parcels  of  land 
■hall  be  tahen  for  said  Improvement,  tO-wit:  (here  set  out).  That  the 
following  described  lota,  blocks,  tracts  and  parcels  of  land  will  be  damaged 
by  the  construction  of  said  improvemeot,  to-wit:   (here  set  out). 
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Tour  Petitioner  attaches  to  and  fllea  irith  thU  petitioti  a  wpj  tit  the 

■aid  ordinance,  certified  b;  tbe  Clerk  of  said  Ci^  of , 

under  the  corporate  seal  of  said  citj;  olM  a  eoi^  of  the  recommendation 
of  tlie  Board  of  Local  IroproTementa  of  raid  ei^  of  tbe  pasaage  of  laid 
ordinance  hj  the  Cit;  Council  of  said  city;  alM  a  eopj  of  the  ettimate 
of  the  coot  of  the  improvement  antliorized  and  ordered  bj  uid  ordinanae, 

aa  ^proved  bjr  tiie  Citf  Coonell  of  said  CStj  of , 

being  the  legislatiTe  bodj  thereof,  aaid  recommendation  and  laid  eatimate 

of  cost  being  each  certified  hj  the  Cilj  Qerk  of  said  CStj  of 

,  undet  the  corporate  seal  of  said  ei^;  irtiieh  said  eopiss  of 

said  ordinance,  recommendation  of  said  Board  of  Iioeal  Improvementa 
and  aaid  estimate  of  the  cost  of  the  said  local  ImproTement,  f  onr  PetitioBer 
attaches  to  and  files  with  this  petition,  and  makee  a  part  thereof  b^ 
reference. 

Your  Petitioner  prays  that  stepa  be  taken  to  ascertain  the  JQst  com- 
pensation to  be  made  for  private  ^ropertj  to  be  taken  or  damaged  for 
the  improvement  specified  in  said  ordinance,  and  to  ascertain  what  prop- 
ert7  will  be  benefited  hj  said  improvement,  and  the  amoont  of  toA 
benefit,  in  accordance  with  the  provunons  of  said  ordinanee  and  the  etat- 
ntes  in  such  cases  made  and  provided. 

Cit7  of ,  Petitkuur, 


POEM  NO.  47 


Stats  cr  luiHota, 
Goon^  of  


Bi  the. Ooart, 

To  the Term,  A.  D.  19 

In  the  Hatter  of  the  Petition  of  the  CAty  of ,  nHnoifl, 

to  Ascertain  the  Ckunpensation  for  Private  Propert;  to  be  Taken  or 

Damaged  bj  the  Local  Improvement  of , 

What  Property  will  be  Benefited  by  Snch  Improvement  and  the  Amount 
Thereof. 

The  City  of ,  having  this  day  filed  its  petition 

herein,  praying,  among  other  things,  that  steps  may  be  taken  to  ascer- 
tain the  jost  eaupensation  t«  be  made  for  private  property  to  be  taken 
or  damaged  and  to  ascertain  what  property  win  be  benefited  by  the  im- 
provement contemplated  herein,  and  the  amount  of  snch  ben^tt,  it  is 

ordered  and  adjudged  by  tiie  Oourt  that and 

,  being  two  competent  persons,  be  and  they 

are  hereby  designated  and  appointed  Gommisrioners  in  tiiis  behalf,  to  act 
with  (Superintendent  of  Spetial  Assessments  or  Freddent  of  the  Board 
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of  Local  Improvements,  aa  the  case  may  be)  of  the  Oify  of 

,  nho  shall  investigate  and  report  to  the  Court  the  juat  eom- 

penoation  to  be  made  to  the  reepeetiTe  owners  of  phrate  property,  which 
will   be   taken   or   damaged   for   the   improvwnent   herein,   and   also   lAat 
property  will  be  benefited  bj  such  improvement,  and  the  amotmt  of  Bueb 
benedta  to  each  parcel,  and  to  do  all  tilings  as  may  be  by  law  required. 
It  ia  fnttiier  ordered  and  adjudged  by  the  Court  that  there  shall  be 

allowed  to  said  two  Commissioners  the  sum  of  t eaeJi,  as  a 

just   and  proper   fee   for   their   services   in   this   behalf,   vrtiich   said   aom 
■hall  be  taxed  as  costs  and  included  in  the  amount  to  be  assessed  herein. 


FORM  NO.  48 

OATH  bP  00MMIS8I0NBES 

Stats  or  Iujhois, 
County  of  

1- 

In  tiie 
To  the 

0»at, 

Term,  A.  D.  19.... 

In  the  Hatter  of  the  Petition,  Etc, 


We,  the  undersigned,  Oommisaionera  appointed  by  the 

Ooart  of County,  to  investigate  and  report  to  the 

Court  tbe  juat  eompenaatdoii  to  be  made  to  the  respective  owners  of  pri- 
vate properly,  whidi  riiall  be  taken  or  damaged  for  the  improvement 
involved  in  the  above  entitled  cauae,  and  also  what  real  estate  will  be 
benefited  by  audt  improvement,  and  tlie  amount  of  such  benefit  to  eaeh 
parcel,  do  solemnly  swear  that  we  will  support  the  Constitution  of  tlie 
United  States  and  the  Constitution  of  the  State  of  Illinoia,  and  will  faitb- 
fnlly  disdiarge  the  duties  of  our  office,  by  well  and  truly  investigatisg 
and  reporting  to  the  Court  the  juat  compenaation  to  be  made  to  the  re- 
spective owners  of  private  property,  which  will  be  taken  or  damaged  tfx 
said  improvement  and  what  real  estate  will  be  benefited  by  such  Improve- 
ment and  the  amount  of  such  benefit  to  each  parcel,  and  perform  all  sneh 
other  duties  as  may  be  by  law  required  In  such  cases  to  the  best  of  our 
abUi^. 


Commissioners. 

ScBSCUBis  and  sworn  to  before  me  this day  of 

,  19.... 

(Seal)  Notary  PnbUe. 
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To 

At  ft  meeting  at  the  City  Council  of  the  City  ot , 

IlUuoia,  held  on  the daj  of ,  A.  B.  IS , 

AH  ordinance  was  passed,  which  mm  approved  bj  the  Uajor  of  Mid 

dtj  on  the daj  of ,  A.  D.  19 ,  said 

ordinance   being  entitled   "An   Ordinance 

,"  and  whicb  said  ordinance  proTides  for  the  improvement  of 

Tou  are  hereby  notifled  of  the  passage  of  said  oidinanee,  and  that  in 

parsnanee  thereof,  a  petition  will  be  filed  in  the 

Conii  of OouD^,  niinois,  praying  that  steps  nu^ 

be  t«ken  to  levy  a  special  assesBment  tor  the  said  improvemsit  aceoidisg 
to  law  and  the  provisions  of  said  ordinance. 


Clerk  of  the  (Sty  of ,111. 

i  Section  34,  Act  of  1897 — Sidewalks. 


FOEM  NO.  50 


Statk  of  Illinois,  ) 

County  of J"*" 

In  the Oonrt, 

To  the Term,  A.  D.  191... 

Id  the  Matter  of  the  Petition  of  the  City  of ,  Illiaois, 

to  Iievy  a  Special  AMesament  to  Pay  the  Cost  of  the  Local  Improre- 
ment  of    

,   being  first   duly  sworn,  on   oath  says 

that  at  the  request  and  under  the  direction  ot  Uie  Board  of   Local  Im- 

prOTemeDts    of    tbe    City    of lUinois,    he   made    a 

careful  examination  of  the  books  of  the  Collector  of , 

showing  payment  of  the  taxes  for  the  preceding  year  oo  the  lots,  blocks, 
tracts  and  parcels  of  land  fronting  upon  the  proposed  improvement  of 

,  referred  to  in  the  petition  in  the  above 

euUtled  cause,  and  that  to  each  of  tbe  persona  he  thus  found  paying  the 
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aaid  tazoa,  xnd  b1k>  to  the  oocap&ut  of  each  lot,  block,  tract  or  parcel 
of  land  fronting  on  said  propoied  Improvement,  actuallj  occupied,  aa 
ascertained  hj   him   upon  diligent  search  and   examination,  he  aent,  poat- 

paid,  on  the day  of ,  19 ,  a  notice 

of  the  paasage  of  aaid  ordinance,  a  sabatantial  eopf  of  which  aaid  notice 
being  SI  follows,  to-wit: 

(Here  inaert  copy  of  notice.) 

Dated Illinoia, ,  A.  D,  18 

No«:— See  8ectit»  S4,  Act  of  1897. 


FORM  NO.  51 


Stats  or  Ilunoib, 
Conntr  of 


In  the Oonrt, 

To  the Term,  A.  D.  19 

In  the  Uatter  of  the  Petition  of  the  COj  nt ,  Uliii^ 

to  Levy  a  Special  Aaseaament  to  Pay  the  Ooft  of  the  Local  Improve- 
ment of    

And  now  comes  the  Petitioner  in  the  above  entitled  cause,  by 

,  its ,  and  presents  to  the  Court  its  petition 

herein,  together  with  the  e:diibitg  thereto,  praying  that  steps  may  be 
taken  to  levy  a  special  assessment  to  pay  the  coat  of  the  impTovemMit 
therein  mentioned.  . 

It  is  ordered  by  the  Court  that  the  said  petition,  together  with  the 
exhibits  thereto,  be  and  the  same  are  hereby  ordered  filed  in  this  cause, 
and  that being  a  competent  person,  ap- 
pointed by  the  President  of  the  Board  of  Local  Improvementa  of  tbo 
aaid  dty,  be  and  he  Is  hereby  ordered  and  directed  to  make  a  true  and 
impartial  assesament  of  the  coat  of  the  said  improvement  upon  the  City 

of ,  and  the  property  specially   benefited  by  such 

Improvonent,  in  manner  directed  by  said  ordinance  and  aa  required  by 
law,  and  when  cmnpleted,  to  return  the  same  to  tliis  Oourt. 

improved; ,  Judge. 
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FORM  NO.  52 

BEFORT—ASBESBMENT  BOLL, 


Stati  or  Zluhois, 
Cmm^  of  


Im  the Oonrt, 

ToOie Tenn,  A.  D.  U 

In  th»  H&tt«r  of  the  Petition  of  the  (Mr  of ,  minai^ 

to  Lev7  4  Special  AsMaament  to  Faj  the  Cart  of  the  Local  Improre- 


Beport  and  aBBeaament  roU,  made  bj .., 

dn^  and  properlj  appointed  and  qoaMed  according  to  law  to  make  a 
tme  and  Impaiiial  aaaeMineiLt  of  the  coet  of  the  local  improvemmtt  of 

in  said  (S^  of , 

Illinois,  in  awordauce  with  the  ordinance  Teconimended  by  t^  Board 
of  Local  ImpTOTements  of  aaid  city,  and  the  ertimate  of  the  «OBt  thereof, 
which  said  ordinaneo  was  pasaed  and  said  estimate  approred  by  the  City 

Council  of  the  said  ei^,  at  a  meeting  thereof  hd^  on  tlte 

d^  of ,  A,  D.  19. . . .,  and  said  ordinance  approved 

bj  the  Major  of  said  city  on  the day  of , 

A.  D.  19 ,  said  ordinance  being  entitled  "An  Ordinance 

,"  and  recited  in  the  petitioa  of  laid  dtj  In  tlie 

above  entitled  cause,  filed  in  said  Court  on  the da;  of 

,  A.  D.  19....;  the  said  report  and  aaaeannent  toQ  showing 

the   assesament  of  Qie  cost  of  the  said  improvement  upon  tiie  said  Oi^ 

of ,  and  npoD  all  the  proper^  speciallj  benefited  bj 

said  improvenient,  together  with  a  list  of  all  the  lota,  blocks,  tracts  and 
parcels  of  land  assessed  for  said  improvement,  tiie  amount  assessed  against 
each,  the  name  of  the  person  who  paid  the  taxes  on  each  aach  parcel 
daring  the  last  preceding  calendar  year  in  which  taxes  were  paid,  the 
residence  of  the  person  so  paying  the  taxes  on  each  nieh  parcel  so  far 
as  the  same  can  be  found  upon  diligent  inquiry,  and  the  amount  of  each 
;,  as  follows! 


(Here  foUowa  asseMment  roll) 
All  of  wiiich  is  respectfoBy  aabmitted. 


Appointed  to  make  said  asseaament. 
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FOBM  NO.  55 

AJ'FIDATIT  A»D  OEBTIFIOA.TE  OF  ASaEBSOB— AfiSESSHENT 
BOLL 

STATI  or  IlUKOIB,  ) 

Goontj  of J"" 

In  tiie.. CSanrt, 

To  the Tenn,  A.  D.  19 

In  the  UattM  of  tiie  Fetitioii  of  the  atr  of ,  Eliudi, 

to  Levy  a  Special  AsseMment  to  Faj  tiie  Oort  of  the  Loeal  Inrprvn- 


Tbia    KffiAnt,    ,   being    dnl;   awom, 

on  oftth  ctatea  ftnd  eertUlea  that  he  wu  dulj  appointed  hj  the  Prendent 

of  the  Board  of  Loeal  ImproTemeoti  of  tlie  Gitj  of i 

niinoia,  to  make  a  tme  and  Impartial  aaseasment  of  the  coat  of  tte  im.- 

proTsment    of ,    in   tlie    aaid    C&fy   of 

,  Illinoijt,  in  accordance  with  tlie  ordinance  reeom- 

mendod  bj  the  Board  of  Local  Improrementa  of  paid  eitj  and  the  eatimato 
of  the  coat  thereof,  iriilch  aaid  ordinance  waa  paaeed  and  nid  eatimata 
approved  by  the  Citr  Oooneil  of  said  titj,  at  a  meeting  tharoof,  held 
on  the da;  of ,  19....,  and  laid  ordi- 
nance i^proTed  by  the  Ua^or  of  aaid  citj  on  the 6»j  at 

,  19 ,  and  entitled  "An  Ordinance 

,"  recited  in  the  petition  of  Mid  eitf,  in  the  above 

entitled  canae,  Sled  in  said  Coort  on  tiie day  of 

,  IB.... 

AfBant  fnither  on  oath  itatea  that  he  took  the  oath  of  (dBee  reqnlred 
1^  law  before  entering  open  hia  eaid  dntiea,  and  that  he  haa  eompleted 
for  the  ftnegoing  aaeeemient  roll;  that  tiie  eama  emtaina  a  Uat  of  all  the 
Iota,  blocks,  tracts  and  parcels  of  land  nnnwinnd  for  the  propoied  im- 
provement, tlw  amount  uaesaed  againat  each,  Hie  name  of  the  peraon 
who  paid  the  taxea  on  each  aoch  parcel  daring  tiie  laat  preceding  calendar 
year  in  which  tozea  were  paid,  aa  ascertained  npon  a  earefnl  Innatigatien 
made  hj  him;  the  residence  of  the  peraon  so  paying  the  taxaa  on  each 
anch  parcel,  so  far  aa  the  aame  conld  be  found  npon  diligent  Inqoiry; 
and  the  amount  of  each  inatalhnsnt  of  watb  aweamenti  In  aeeordanea 
with  the  itatntea  in  anch  eaaea  made  and  provided  and  tte  erdinanee  of 
the  said  eitj  of 

Affiant  further  aaja  that  he  did  inveatigate  the  diatrict  iriiieh  wiB 
be  heneflted  by  said  propoeed  improvement,  before  making  aiieh  a^tor- 
tionment  and  aflseasment,  and  reports  the  aame,  and  the  boundaries  thereof, 
to  be  as  followt: 

(When  Improvement  is  the  conttraction  of  a  fewer,  deacribe  district 
by  boondariea.) 
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AlBuit  fortlier  wajs  thtX  he  made  ft  iiareful  ex&minktioii  of  tba  hooka 

of  the  Collector  of ,  showing  tbe  paTmenta  of  gen- 

•ral  taxes  daring  the  last  preceduig  jear  in  which  taxea  were  paid,  to 
ascertain  the  person  or  persona  who  lost  paid  the  taxes  on  laid  reapeetiTe 
parcels,  lots,  blocks  and  tracti  of  land  and  proper^  aasesaod  and  de- 
acribed  in  said  foregoing  asaeiKneiit  roll  and  report,  and  also  haa  made 
diligent  search  and  inqairy  for  thdr  resideneea;  and  Hiat  the  aaid  asaesa- 
ment  roU  and  report  correctly  atates  the  names  of  aaid  person  or  persona 
and  their  reaidenees  as  so  ascertained  bj  this  UBant. 

Afliant  further  saja  that  he  did  estiinate  wiiat  proportion  of -the  total 
eoat  of  said  improTement  will  ba  of  benefit  to  the  public  and  what  pro- 
portion thereof  will  be  of  benefit  to  the  property  to  be  benefited,  and 

did  apportion  the  same  between  tiie  (St7  of ,  Illinois, 

and  such  propertj  so  that  each  diall  bear  its  relative  equitable  propor- 
tion; that  the  amounts  aaaessed  against  the  public  and  each  parcel  of 
property  are  just  and  equitable  and  do  not  exceed  the  benefits  which  win 
in  each  eaae  ba  derived  from  said  improvement,  and  that  no  lot,  block, 
tract  or  panel  of  land  or  property  has  been  assessed  more  tiian  ita 
proportionate  ahare  of  tiie  eoat  of  aaid  inq)n)vement;  that  the  amount  to 

estimated   and   apportioned   to   the  said   Oi^   of , 

Ulinoia,  aa  pnblie  beneflta,  is  the  anm  of  t ,  and  the  amount 

so  estimated  and  apportioned  to  the  proper^  to  be  benefited  is  tlie  sum 

of  ( ;  and  having  found  aaid  amonntfl,  he  did  apportion  and 

assess  the  amount  so  found  to  be  of  benefit  to  the  property  upon  the 
several  lota,  blocks,  tracts  and  parcels  of  land  and  pri^;ierty  in  tbe  pro- 
portion in  which  they  wiH  be  aeverally  benefited  by  said  ilI^>Tovement, 
all  in  accordance  with  the  statute  in  sneh  cases  made  and  provided,  and 
tiie  said  ordinance  of  tlte  said  fflty  of ,  Illinois. 


Appointed  to  make  nid  a 
BuBSOBiBED  and  sworn  to  before  me  this d^  of 


Notaiy  PnbUc 

NoTB: — ^Thjs  form  embraces  all  that  is  required  under  Section  il  of 
the  Act  of  1897. 

This  afiidavit  should  be  appended  to  the  aaaesament  roll  and  report. 

The  matters  embraced  in  tUa  affidavit  are  not  infrequently  divided 
into  three  separate  docomenta,  the  first  being  a  "urtifleate  of  tiie  as- 
seasor"  attached  to  the  report  and  asaaaunent  roll;  tiie  aeeond  a  "certifloata 
under  oath,"  and  the  third  "an  affidavit"  aa  mentioned  in  Section  41. 

They  are  all  so  closely  associated  with  the  performance  of  a  particular 
duty  hj  the  same  individual  that  it  aeema  ratiier  useless  to  make  a  division 
of  the  facta  eartlfled  and  sworn  to  in  eadi.  We  idiall,  howevw,  in  tiie 
following  three  forms,  show  the  division  freqoently  made. 


:i>y  Google 


468  Statuioby  Pboobedinos 

FOBM  NO.  56 

CEBTIFIOATE  OF  ASSESSMENT,  ETC. 

8TA.-n  or  iLLOftOB,  ) 

Coiiiit7  of  l'"' 

In  tho Omrt, 

To  the T«nu,  A.  D.  19 

In  thB  Hatter  of  Oe  Petition  of  tlie  (Mj  of miaaii^ 

to  Ltiyj  &  SpeeUI  AwgNroont  to  Par  the  OMt  of  the  Local  Improra- 


The  nnderrigned  herob;  eertifiw  that  he  wm  duly  appointed  hj  tbo 

Prerident  of  the  Board  of  Local  ImprorauentB  of  the  0tj  of 

,  lUinoia,  to  make  a  true  and  impartia]  a«eMinent  of  the  eoet 

of   the   improTement  of ,  in  the  uid 

Citj  of ,  Illinola,  in  aeeordaaee  with  the  ordinance 

recommended  bj  the  Board  of  Local  Improvementi  of  Mid  ei^,  and  the 
estimate  of  the  coat  theivtt  eubnitted  to  the  Ci^  Council  of  nld  el^ 
by  the   Board  of  Local  ImpiOTemente  of  laid  eitj,  npon  the  Gtj  of 

,  niinole,  and  the  property  benefited  thereby;  that 

he  took  the  oath  of  olBce  required  by  law  before  entering  opon  hie  laid 
dntiea,  and  Utat  he  hu  completed  tlie  fotegoing  aiiewment  roll;  that  tlie 
Mme  eontalne  a  list  of  all  the  lota,  blocks,  tracts  and  paieeli  of  land 
aMSMed  for  the  propoeed  improrement,  the  amoont  aaaeased  against  each, 
the  name  of  tlie  person  who  paid  the  taxes  on  each  sneh  parcel  daring 
the  last  preceding  calendar  year  in  which  the  taxes  were  paid,  as  ascer- 
tained upon  earefol  investigatjon  made  by  him;  the  residence  of  the 
person  so  paying  the  taxes  on  each  such  parcel,  so  far  as  the  same  can, 
apon  diligent  inquiry,  be  found,  and  the  amoont  of  esoh  installment  of 
such  assessment,  in  accordance  with  the  etatute  in  such  oases  made  and 

provided  and  the  said  ordinance  of  said  (Xty  of 

That  be  did  investigate  the  district  which  will  be  benefited  by  said  pro- 
posed improvement,  before  making  sneh  apportionment  and  assessment, 
and  reports  the  same,  and  the  bonndariee  thereof,  to  be  as  follows: 

(When  the  improvement  is  for  the  construction  of  a  sewer,  deBeril>e 
district  by  bonndaries.) 

That  he  did  estimate  what  proportion  of  the  total  coat  of  said  im- 
proTomtnt  will  be  of  benefit  to  the  public  and  what  pn^rtion  thereof 
wilt  be  of  benefit  to  the  property  to  be  benefited,  and  did  apportion  the 
same  between  the  City  of ,  Illinois,  and  sneh  prop- 
erty  so   that   each   shall  bear   its   relative  equitable   proportion;   that  the 

amount  so  estimated  and  apportioned  to  the  said  City  of , 

Illinois,  as  public  benefits,  is  the  sum  of  I ;  and  the  amount 
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■0  estimated  and  apportioned  to  the  propertf  to  be  beneDted,  Is  tbe  mm 

of  $ ;  and  having  faiud  iaid  amounta,  he  did  apportion  and 

aaseaa  Sie  amount  ao  found  to  be  of  benefit  to  tlie  property  npon  the 
•eTeral  lota,  blocks,  tracts  and  pareela  of  land  and  property  in  the  pro- 
portion In  which  they  iriU  be  severallj  benefited  by  said  imprOTement,  In 
aecordanee  with  tlie  itatntes  in  sueh  cases  made  and  provided,  and  the 
Mdd  ordinanoes  of  the  said  City  of ,  niinois. 

Af^inted  to  make  said 

SuBSOaiBID  and  iworn  to  before  me  this day  of 

,  A.  D.  19.... 


FOBM  NO.  57 

CEBTIFICATE  OF  ASSESSOB  UVDEB  OATH— ASSESSMENT  BOLL 
Bt^ti  or  iLLDioia,  1 


In  the  Uatt«r  of  the  Petition  of  the  Oi^  of ,  IDinoli, 

to  htvy  a  Special  Aseessment  to  Pay  the  Oort  of  the  Impronment  tf 


TUa  sAant,  being  duly  sworn,  on  oaUi  states  that  he  baa  made  a  tme 
and  impartial   aamsnient  of  the  cost  of  tlie  ImproTement  herein  upon 

tbe  (3ij  of ,  and  the  proper^  benefited  by   sueh 

improTMUont;   that  he  verily  belieres  tliat  the  amounts  assessed  against 

tbe  (3ij  of Illinois,  for  pnblic  benefits,  and  against 

eaeh  parcel  of  property  assessed  in  the  assessment  roll  t^  him  made,  in 
pursuanee  thereof,  and  attached  hereto,  are  just  and  equitable  and  do  not 
azceed  tiie  benefits  which  will  in  eaeh  case  be  derived  from  said  improve- 
ment; and  that  no  lot,  block,  tract  or  parcel  of  land  or  property  has 
been  assessed  in  said  assessment  for  said  improvement  more  than  its 
proportionate  share  of  the  coet  of  tiie  said  improvement. 
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POBM  NO.  58 

AFFIDAVIT  OP   COMPLIANCE  WITH   SECTION  41  OF   THE   ACT 

OF   1S07,   WHEN   MADE   BT   SOME   ONE 

ACnNG  UNDEB  DIBECTION 

Bta.tx  or  Illinoib,  ) 

County  o( J"'" 

Id  the Coort, 

To  the Term,  A.  D.  19 

In  the  Hfttter  of  the  Petition  of  tlift  Gtj  of ,  Qlinoii, 

to  Levy  a  Bp«u»l  AwesmeDt  to  Paj  the  Co«t  of  tia  Improvement 


This  mffiant,  being  flirt  iviy  twoni,  on  oath  atatea  that  at  the  request 
and  under  the  direction  of ,  wlio  was  ftp- 
pointed   bj  the  President  of  the   Board  of   Local  Improvements  of  the 

Citj  of ,  Illinois,  to  make  said  aasossinent,  he  mado 

a  careful   examination   of  the  books   of  the   Collector  of t 

showing  pajments  of  general  taxes  during  the  last  preceding  year  ia 
which  taxes  were  paid,  to  ascertain  the  person  or  persons  who  last  p^d 
the  taxes  on  the  respective  lots,  blocks,  tracts  and  paresis  of  land  and 
property  assessed  and  described  in  the  assessment  roll  and  report  flisd 
herein,  and  that  he  has  made  a  diligent  search  and  Inqairj  for  then 
retidenee;  that  said  assessment  roll  and  report  correctly  states  the  names 
of  such  person  or  persons  and  their  resideDcas  as  so  ascertained  by  this 

6UB80KIBBD  Bod  Bwoni  to  before  me  tids day  of 

,  19.... 

Notary  PnUle. 
NOTE: — Where  the  assessor  personally  has  made  this  examination  and 
investigation,  the  above  matters  may  be  added  to  the  affidavit  of  mailing 
notices,  and  reference  is  made  to  that  affidavit  in  this  vrork. 


FORM  NO.  59 


NcncB  IS  Hrbebt  Oivin  to  all  persons  interested,  that  the  City  Council 

of ,  Illinois,  having  ordered  tiist  (here  insert  brief 

description   of   the   nature   of   the   improvement),   the   ordinance   for   the 
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Mine  b«iBg  on  dh  in  tiie  office  of  the   (Mj  Clerk  of  Mid  eit^,  baving 

■pplied   to   the Court   of 

Comity,  IllinoU,  for  an  ueeument  of  the  coat  of  uid  impioyement  aecord- 

ing  to  benefits,  sftid  uaeanneat  being  paysble  in instftHmeuta, 

each  be&ring  iaterett  at  the  rate   of  five  per  cent  per  annum,  tmi  an 
aaaoaamgnt   therefor   liaving   been  made    and   returned   to   said   Conrt,   the 

final  hsaring  thereon  will  be  hod  on  the day  of 

A.  D.  19 ,  at  tiie  bonr  of o'clo^ U.,  or  as 

Boon  thereafter  as  the  business  of  tiie  Conrt  will  permit. 

All   persons   dedring,  may  file  objections  in  i^d  Omrt,  before  sud 
d^,  and  maj'  a^»ear  on  the  hearing  and  make  their  defense- 
Dated Illinois, ,10 


Appointed  to  make  said  ajaesament. 

FOBM  NO.  60 


NonoB  IB  Hbxby  OmK  to  all  persons  interested,  that  the  City  Oonaoll 

of ,  nilnoia,  having  ordered  that  (hare  insert  brief 

deaeription  of  the  nature  of  tbe  improvement),  the  ordinance  for  the 
tame  being  on  file  in  tbe  office  of  the  (Sty  Clerk  of  uii  ^tj,  having 

iqiplled  to  the Court  of Ooun^, 

nUuoio,  for  an  asaessment  of  the  cost  of  said  improvement  aeeording  to 
benefits,  and  an  ■ssoiemont  therefor  having  been .  made  and  retnmed  to 

said  Court,  the  final  hearing  tiiereon  will  be  bad  on  the d^ 

of ,  A.  D.  19 ,  at  the  hour  of o'clock 

U.,  or  as  soon  thereafter  as  the  business  of  the  Conrt  will  permit. 

An  persons  desiring,  may  file  objections  in  Mid  Court,  before  Hid 
day,  and  may  appear  on  the  hearing  and  make  their  defense. 

Dated .,  HUnois, ,19 


Appointed  to  n 


FORM  NO.  61 

NOTICE  OF  HEABINO— CONnBlCATION—UAILma. 


Yon  are  hereby  notified  that  on. ,  19. . . .,  the  C3ty 

r ,  Illinois,  filed  a  petition  in  the 
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Court  of Oounty,  IlUnoia,  praying  thBt  steps  be  tak«i 

to  Urrj  a  •pecial  aasessneiit  for  tiie  IocaI  improTement  of 

Street,    from to 

,  bj    (here  brieflj  describe  mture  of  im^o'oVNDent),  in  ac- 
cordance witb  the  proTiaiona  of  the  ordinance  providing  loi  uid  improve- 

ment;  the  total  eoat  of  said  improvement  being  the  sum  of  $ ; 

and  the  total  amount  aasesoed  aa  benefits  upon  the  public  Uierein  being 
the  sum  of  t ;  which  said  proceeding  is  now  pending. 

That   an  asaewment   roll  was  filed  in  said  proceedings  in  the  said 

Court  on  the day  of ,  19 ,  aaid  aa- 

seaament  being  payable  in installmenta,  eadi  beating  interest 

at  the  rate  of  five  per  cent,  per  annum. 

Tour  property  ia  assessed  Uterein  aa  foBows: 

(here  inaert  deaeription)  t (here  amount) 

(here  inaert  deaeription)  t (here  amount) 

Application  for  the  confirmation  of  aaid  aaseaament  will  be  made  in 
the  aaid  Court,  to  be  held  in  ita  Court  room  in  the  Court  Hoaae  in  the 

City  of ,  IlUnois,  on  the day  of 

,  10 ,  at o'clock M.,  or  M  soon  there- 
after aa  the  bualneas  of  Qte  Conrt  will  permit. 

All  peraona  deairing,  may  file  objectiona  in  aud  Court  before  the  day 
laatly  above  mentioned,  and  may  appear  on  the  hearing  and  make  tlieir 


Dated ,  Illinoia, 

Appointed  to  make  aaid 

FORM  NO.  62 

AFFIBAVIT  OP  POBTINQ  NOTICES  OF  PINAL  HBABINQ 

Staiv  op  Ilumoib,  ) 

County  of    I  "■ 

In  the Court  thereof. 

In  the  Hatter  of  the  Petition  of  the  CAty  of , 

Illinoia,  to  Levy  a  Special  Aaaeaament  to  Pay  the  Coat  of  the  Local 
Improrement  of    

Thia  atSant,  ,  being  duly  awom,  upon 

oatli  says,  that  on  the day  of ,  A.  D.  IB. .. ., 

he  posted  noticea,  of  which  Uie  following  Is  a  copy,  to-wit: 

(Attach  notice  here.) 
As  follows,  to-wit:    By  aeeorely  "fflTing  tlie  same,  one  to  the 
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street; 

one  to  the Street; 

one  to  tha Street; 

one  to  the Street; 

one   to    the Street. 

E&eb  of  the  uid  fonr  placet  are  in  the  neighboi^iood  of  nid  improTO- 

rnent,  and  are  public  pUeaa  in  the  said  dtj  of 

Illinoia. 


StJBficsiBBp  and  Bwom  to  before  me  thii -d^  of. . 

,  Ifl.... 


FOBM  NO.  63 

CBBTIFICATB  OP  PUBLICATION 


Statb  of  Iluhois, 
Countj  of    


In  the  Matter  of  the  Petition  ot  the  atj  of , 

lUinoIa,  to   Levj  a  Bpecial  AHBeBsment  to  ftj  Uie  Goat  of  the  Local 
Improvement  of    

,  ft  eorpomtion,  doea  Iwrebir  oerH^ 

that  it  is  the  pubUaher  of  the  , 

a  aecnlar  newspaper  of  general  eireul&tion,  printed  and  pobUahod  weeUf 

In  the  Citj  of ,  in  the  Oonnty  and 

State  aforetaid;  that  the  advertiBBment,  of  which  the  annexed  ia  a  true 
eop7,  has  been  published  in  taid  newspaper  regularlj  for  two  sneeeaalTO 
weeks,  at  least  osux  in  each  week,  the  fiist  insertion  of  which  was  con- 
tained in  the  paper  published  on  the   daj  of   

19. . . .,  and  the  last  insertion  of  whieh  was  contained  in  the  paper  pub- 
lished on  the dar  of ,  19 ;  that  said  news- 
paper has  been  regnlarlj  published  in  said  titj  for  at  least  six  months 
prior  to  the  date  of  the  first  publication  of  said  notice. 

Dated,  this day  of ,  A.  B.  19 
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FOEM  NO.  63A 

CEBTIFICATE  OF  PUBLICATION 

8T1.TI  OF  lujNtKa,  ) 

Oonnty    of    ["• 


In  tlte  Hatter  of  the  Petition  of  the  City  of  , 

nUnoU,  to  Levy  a  Special  AMeement  to  Paj  tbe  Coet  of  tte  Loeal 
Improvement   of    

Tbe  DUdarmigtied  does  berebj  eerttfj  that  h«  la  the  pnbUihar  of  the 

,  a  eeenlar  nempi^er 

of    general    eircnlatioii,    printed    and    pnbUAed    dai^    in    the    U^    of 

,  in  the  Conn^  and  State  af ere- 

•ald;  that  the  advertiaaneiit,  of  which  the  annexed  la  a  tma  eopj,  haa 
been  pnbliihed  in  laid  newapapet  regularlr  'ot  five  luceeaaiTe  imja,  the 
first   inaertioB   of  which   was  contained  in   the   paper  pnblialied  on  the 

da^  of IS ,  and  the  laat  iniertion  of  which 

waa  eontained  in  the  paper  pnbliahed  on  the day  of 

19. ... ;  that  Mid  newipapra  has  been  legnla^  pnbliahed  in  said  CI^  for 
at  least  six  moattiB  prior  to  the  date  of  the  first  publication  of  said  aotiee. 

Dated,  this day  of ,  A.  D.  19. . . . 


POEM  NO.  64 

AFFIDAVIT  OF  UAIUNQ  NOTICE  OF  FINAL  HEABINO  FOB 
CONFIBUATION  OF  AS8BS8HBNT 

STATB  or  ILUNIOB,  ) 

Countj   of    J  ■*■ 


In  the Conrl 

To  the Term,  A.  D.  IB 

In  the  Matter  of  the  Petition  of  the  aty  ot , 

niinoia,  to  Levy  a  Special  AaaaeameBt  to  Pay  the  Cost  of  the  Local 
ImproTcment  of  

This  aflUnt,   ,  appointed  l^  the 

President    of    the    Board    of    Local    Improreoieiits    of    the    CSty    ot 

,  lUlnoia,  to  make  the  aaaaw 

meot,  to  pay  the  cost  of  fiie  proposed  improvement  contemplated  in  the 
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IMtitiaii  heniii,  being  dnlj  Aworn,  on  oath,  tKj»  thmt  tie  sent  bj  nmil, 

prepaTing  tii«  pottage  thereon,  on  the  ds;  of  , 

IS....,  to  each  penoB  p^ing  taxes  on  the  Te^>eetive  lots,  blocks,  tfaets 
and  parcels  of  land  and  propertj  aasessed  for  the  proposed  improvratient 
aforeeaid,  doling  the  last  preceding  jeax  in  which  taxes  were  paid, 
addrened  to  soeli  person  at  hie  teeidence,  as  shown  in  the  asses«nent  roll 
filed  herein,  or  if  such  residence  is  not  shown  therein,  then  t«  such  person 

so  pftying  the  taxes,  directed  generallj  to  the  City  of  , 

Illinois,  a  notice,  giving  the  nature  of  the  proposed  in^rovement,  eontran- 
plated  in  the  petition  herein,  of  the  pendens  of  the  said  proceeding,  of 
the  time  and  place  of  flling  the  petition  therefor,  of  the  time  and  {Jnee 
of  filing  the  aMessment  roll  tlierein,  and  of  the  time  and  place  at  iriiieh 
application  will  be  made  for  confirmation  of  the  aasesiment,  eaid  notice 
stating  also  the  amount  assessed  t^i  the  person  to  whmn.  the  same  was 
directed  for  the  improvement  pn^Msed,  tlie  total  cost  of  the  sold  improve- 
ment, and  the  total  amount  assessed  as  benefits  npon  the  public,  a  sab- 
stantial  eop7  of  which  said  notice  is  hereto  attached. 

(Here  attadi  copy  of  notice,  filling  in  all  bUnhs.) 
Dated ,  niinois, ,19 

Appointed  to  make  said  assessment 

BtnsoUBiD  and  awom  to  before  me  this .day  of 

,  A.  D.  18.... 

Notary  PnbUc. 
NoTX; — ^Cnleae  Section  41  of  Act  of  1897  has  been  complied  with  in 
certiflcate  of  usessor,  or  otherwise,  do  so  in  this  affidavit,  or  uee  Form 
No.  60. 


POEM  NO.  65 

AFITDAVIT  OF  ASSE8S0B  8H0WINQ  GOHPLIANCE  WITH 

8ECTI0N  41  OF  ACT  OF  1897,  AND  MAILINQ  OP  NOTICE 

OF  FINAL  HBAEING  FOB  CONPIBMATION 

Sr^n  or  Iixinihs,  ) 

County  of    f  "■ 


In  the Court. 

To  the Tenn,  A.D.  19 

In  the  Hatter  of  the  FeUtion  of  the  CHty  of , 

Illinois,  to  Levy  a  Special  AsMssment  to  Pay  the  Cost  of  the  Local 
Improvement  of    

This  alBant,  ,  being  dn^  swam, 

on  oath  states  that  he  was  duly  appointed  to  make  a  true  and  impartial 
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UManBant  of  the  cMt  of  the  improvement  of  

Id  Hud  est;  of niinoia,  hb  contempUtod 

in  the  petttion  in  the  above  entitled  eauwi  that  he  made  a,  earefnl  exam- 
ination of  the  booka  of  the   Collector  of    ,  ihowing  the 

paTHientfl  of  general  taxes  during  the  l»5t  preceding  jear  in  which  tazea 
were  paid,  to  aseertain  the  person  or  personi  who  last  paid  the  tazM  on 
Mid  respective  parcels,  lots,  blocks  and  traeta  of  land  and  propert:r 
asBBiaed  and  described  in  the  usessment  roll  and  report  filed  herein,  and 
alao  haa  made  diligent  seaioh  and  inqniij  for  their  residencea,  and  that 
■aid  aaaeennent  roll  and  report  correctly  states  the  names  of  said  peraon 
or  persons  and  their  residences,  as  so  ascertained  bj  this  afBant. 

AiBant  further  saya  that  he  sent  b]r  mail,  prepsTing  the  postage  thereon, 

on  the da;  of A.  D.  10 ,  to  each  of  the  «aid 

persons  pajing  the  taxes  on  the  reapective  lota,  blocks,  tracts  and  pareela 
of  land  and  propertj  assessed  for  the  proposed  improvement  aforesaid, 
during  the  last  preceding  _7ear  in  which  taxes  were  paid,  addressed  to  aaeh 
person  at  his  residence,  as  shown  in  the  aMevment  roll  filed  herein,  or  if 
such  residence   is   not  shown   therein,   then  to   such  person  so  paying  tba 

taxes,  directed  generallj  to  the  City  of ^ , 

IDinoia^  a  notice  of  whieh  the  following  is  eubitantiallT  a  e«^: 
(Here  copy  notice.) 

Dated  ,  HUnoia,  1» 


Anointed  to  make  aaid  a 
SdbsObibkd  and  swam  to  before  me  this i»j  of 


FOEM  NO.  66 


Stak  ia  UxiNCHs,  ) 

Oonnt;   of    ( 

In  the Court 

To  the Term,  A.  D.  1» 

In  the  Hatter  of  the  Petition  of  the  CUj  of i 

Illinois,   to   Ascertain   Uie   Compensation   for  Private  Proper^  to  be 
Taken  <»  Damaged  bj  the  Local  Improvement  of 
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Itoport  nutds  hj  the  C(»nniusianen  Appointed  b;  the 

Court  of Countj,  lUinois,  to  investigate  and 

report  to  the  eaid  Court  the  juit  eompenaation  to  be  made  to  the  reflpeetive 
owueia  of  private  proper^  nhieh  wiU  be  talcen  or  damaged  for  the  local 

itnpiOTement   of    , 

in  eaid  ei^,  in  aeeard&nca  witb  the  ordinance  recommended  bj  the  Board 
of  Local  Improvementa  of  said  ci^  and  the  estimate  of  the  coet  of  the 
same,  which  ttid  ordinance  waa  passed  and  said  estimate  approved  bj  the 

d^  Cormcil  of  said  citj  at  a  meeting  thereof,  held  on  the day  of 

,  19 ,  said  ordinance  having  been  approved  bj  the. . . , 

IC^vr  of  laid  atj,  and  being  entitled  "An  Ordinance 

,"  and  recited  in  the  petition  of  eaid 

Ci^  of to  the  said  Court,  filed  In  said 

Court  on  the day  of ,  19. . . .,  and  also  to  investi- 
gate and  report  what  real  estate  will  be  benefited  by  the  improvement 
aforesaid,  and  the  amount  of  such  benefits  to  each  parcel  of  land,  in  and 
by  which  said  report,  said  Commissioners  described  and  respective  parcels 
of  proper^  to  be  taken  or  damaged  for  BDch  improvement,  the  names 
of  the  respective  owners  of  record  of  said  parcels  of  land,  and  the  residence 
of  each  such  owner,  the  name  and  residence  of  the  occupant  of  each  of 
said  parcels  of  property,  where  the  property  is  occupied,  so  far  as  known 
to  said  Conunissioners,  or  can  be  found  upon  diligent  inquiry;  also  the 
amount  of  the  value  of  each  piece  or  parcel  of  property  to  be  taken  for 
said  improvement,  and  the  amount  of  damages  (if  any)  which,  in  their 
opinion,  will  result  to  any  piece  or  parcel  of  land  not  taken  fay  reason 
of  said  improvement,  with  a  description  of  each  piece  or  parcel  so  dam- 
aged; also  an  estimate  and  report  of  what  proportion  of  the  total  cost 
of  said  improvement  (including  therein  their  estimate  of  value  and  dam- 
age and  the  estimate  of  cost)  will  be  of  benefit  to  the  public,  and  what 
proportion   thereof   will   be   of  benefit   to   the   property,   together  with  an 

apportionment  of  tbe  same  between  the  said  City  of 

and  such  proper^,  so  that  each  Aall  bear  its  relative  equitable  propor- 
tion. Also  what  lots,  blocks,  tracts  and  parcels  of  land  with  accurate 
description  of  each  of  the  same;  and  also  an  apportionment  and  assessment 
of  the  amounta  found  to  be  of  benefit  to  the  property  upon  the  said 
several  lots,  blocks,  tracts  and  parcels  of  land  in  the  proportion  in  which 
they  will  be  severally  benefited  by  said  improvementa,  as  follows: 

(Here  follows  assessment  roll.) 

All  of  which  is  respectfully  submitted. 


CMnmissioners  appointed  by  the Court  of 

Oonn^,  Illinois. 
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POEM  NO.  67 


OONDEHNATION— SECTION  OF  00HMI8BI0NEBS '  BEFOBT 
Am)  ASSESSMENT  BOLL 


^\^ 

li'^ 

n  s 

.  I' 

'r 

n 

1 

y 
II 

Hon: — ^Thia  nwj  be  naed  in  connection  wltli  roll  aiMwing  beneflU. 
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State  or  Iluhois, 
Oonntr  of   


In  the. Ocmrt, 

To  tlw Term,  A.  D.  19 

In  the  Matter  of  the  Petition  of  the  CStr  of , 

IlUnoii,  to  Ascertain  the  Oompenution  for  Prirate  Proper^  to"  be 
Taken  or  Dauuged  bj  the  Local  Inprovenient  of 

what  Property  will  be  Benefited  bf  eneh  ImproTement,  and  tlie  Amonnt 
Tliereof. 


These  affiant*,   , 


being  eadi  flrat  duly  Bwom,  on  oath  aaj  that  thejr  are  the  CommiHioBer* 
who  made  tlie  foregoing  attached  report;  that  thej  have  earefallT'  exam- 
ined tlie  questiona  referred  to  in  the  laid  report,  and  that  in  their  opinlen 
the  amonnti  awarded  for  damagea  and  value  therein,  the  aisessment  dii- 
triet  therein  ihown,  and  the  respeetive  amount*  aaaeued  against  the  private 
property  therein,  and  alio  the  apportionment  of  tlie  coat  of  latd  improve- 
ment  between  the  poblie  and  tlie  private  proper^  awetied  (and  the  allow- 
auee  for  piopMrtj  theretofore  dedicated),  are  correct,  equitable  and  Jnst 


I  app<dnted  bj  the Conrt  ef 

County,  Clinoia. 

SuBSoaiBBD  and  iwoni  to  befora  me  this day  of 

,  19.... 

Notary  Public 

POEM  NO.  69 

AFFIDAVIT  OF  OWMBESHIP— CONDEMNATION 

STAn  or  ILUNOUI,  ) 

COOB^    of    I 

In  the Court, 

To  the Term,  A.  D.  19 

In  the  Matter  of  the  Petition  of  the  City  of 

minola,  to  Aaeertaln  the  ,CompeuiatioB  for  Private  Property  to  be 
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Tftken  or  Danuged  for  the  Loesl  ImproTement  at. . 


,  being  flnt  ivlj  nrom,  on  oatk 

attja  that  lie  it  the  Preaident  of  the  Board  of  Local  ImproTementa  of  the 

Ci^  of  (or  an  emplojee  of  the  office 

of  tlie  Freddeut  of  the  Board  of  Local  ImproreneBta),  and  that,  as  aneh, 
he  has  earefnll;  examined  the  records  in  the  Beeorder'e  office  of  said 

Coau^,  for  the  names  of  the  owners  of 

record  of  the  eevera]  lota,  Uoeks,  tracts  and  parcels  of  land  to  be  taken 
or  damaged  for  the  improTetnent  of 

in  said  Ci^  of ,  in  accordance  with  the 

ordinance  Teeommeuded  hj  the  Board  of  Ixkcal  Improvements  of  Mid  eitj, 

and  the  estimate  of  the  cost  of  the , 

of  said  Board,  submitted  to  the  Citj  Council  of  said  citr,  which  said 
ordinance  wsa  paosed  and  isid  estimate  approved  bj  the  said  (St;  Council 

at  a  meeting  thereof,  held  on  the da;'  of ,1B. .. ., 

and  said  ordinance  approved  b;  the   Ifayor  of  said  eity  on  the 

day  of ,  li^ and  entitled  "An  Ordinance 

,"  and  recited  in  the  petition  of  said  eitj 

in  this  cause;  and  also  for  the  names  of  the  owners  of  record  of  the 
reepeetive  lots,  blocks,  tracts  and  parcels  of  land  against  which  beneflts 
are  assessed  In  said  report,  and  that  the  names  of  such  owners  are  eor- 
rectlj  shown  in  the  colomn  or  schedule  of  ownership  in  said  report. 

AlBant  further  says  that  be  has  diligently  inquired  as  to  the  residence 
of  the  respective  owners  of  property  to  be  taken  or  damaged  for  said 
improvement,  and  as  to  the  residence  of  the  respective  owners  of  all  the 
respective  lots,  blocks,  tracts  and  parcels  of  land  against  which  benefita 
have  been  assessed  in  said  report,  bj  a  careful  examination  of  the  flies 
and  records  of  said  Becorder's  office,  and  of  the  return  of  the  Collector's 
warrant  for  taxes  for  the  last  preceding  calendar  year,  and,  also,  by  visit- 
ing each  of  the  said  parcels  of  land  and  inquiring  of  the  occupants  of 
said  lands,  so  far  as  the  same  were  occupied,  and  of  the  occupants  of, 
and  residents  upon  lands  in  the  vicinity  of  said  lands,  and  of  the  relatives 
and  friends  of  said  parties  where  known,  and  that  the  residences  of  the 
said  owners  of  the  said .  property  to  be  taken  or  damaged  for  the  said 
improvement,  and  of  the  said  owners  of  all  respective  lots,  Ijloeks,  tracts 
and  parcels  of  land  against  which  benefits  have  been  assessed  in  said  report, 
are  correctly  stated  according  to  the  result  of  his  said  examination  and 
inquiry  in  the  column  or  schedule  of  residences  in  said  report. 

Affiant  further  says  that  in  aU  cases  where  he  has  been  nnable  to  find 
the  residence  of  the  owner  of  such  record  title,  he  has  examined  the  retom 

of  the Collector's  warrant  for  taxes  on  real 

estate  for  the  preceding  year,  and  has  set  opposite  each  such  parcel  of 
land,  whose  owner  bas  not  been  found,  the  name  of  the  person  who  paid 
the  tax  on  said  parcel  for  the  preceding  year  together  witli  his  place  of 
residence,  iriierever,  upon  diligent  inquiry,  be  was  able  to  flad  the  same. 
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Affiant  further  M,fe  that  lie  ttnmd  that  the  follawing-named  defecdanta 
are  non-ieHidente  of  the  State  Qf  Illinois,  and  tliat  the  place  of  reBidenee 
of  qach   of  them,  ia   correctly   stated   opposite   their   respective   names,   as 
follows,  to-wit: 
Samet  of  Noi^Ststdent  DefenAmU.  Meaidenee  of  Same. 


Affiant  further  safH  that  the  residence  of  the  following-named  defend- 
nts  are  unknown  and  ean&ot  be  ascertained,  as  before  stated: 
Sanet  of  OefrntdaiUt  Whoie  Be»id«itog  it  Unknown. 


This  affiant  further  states  that  be  has  viuted  eadi  ot  the  parcels  of 
laud  to  be  taken  or  damaged  for  said  improvement,  deeeribed  in  said 
report^  for  the  purpose  of  ascertaining  whether  or  not  the  same  was 
occupied  and  the  name  and  residence  of  the  occupant,  if  any,  and  made 
diligent  effort  to  ascertain  the  same,  and  that  in  07017  ^^^  where  said 
parcels  of  land  were,  upon  such  investigation,  found  to  be  occupied,  the 
name  of  the  occupant  ie  stated  in  said  report  opposite  such  parcel,  to- 
gether with  his  residence  when  ascertained. 


President  of  Board  of  Iioeal  Improvements. 
SUBSCIUBZD  and  sworn  to  before  me  this day  of 


,19 


Notary  Public. 

FORM  NO.  70 

OEDEB  OP  CODET  POE  PUBLICATION— CONDEMNATION 

Btatb  or  iLUNtos,  1 

Coun^  of   ( 

In  the Court, 

To  the Term,  A.  D.  19 

CS^  of  niinolfl. 


And  all  other  persons  having  or 
claiming  interest  In  any  of  tbe 
premises  designated  and  de- 
scribed, "AU  Whom  It  Hay  Con- 

Defendants) 

In  tbe  Matter  of  the  Petition  of  the  City  of , 

Illinois,  to  Ascertain  the  Compensation  for  Privats  Property  to  be 
8.  P.— SI 
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Tak«D  or  Danuv^d  for  the  Local  ImproTement  of. . 


And  BOW  comes  the  Petitioner  heiein,  uid  it  apptttrinf  to  tho  Court 

bom  the  kSdavit  of  ownenhip  fllod  herein,  that 

defenduit in  thia  ewue 

noii-reiideDt....of  the  Stnte  of  lUluoU,  and  that  th«  place  of  T 
of  said  defendant as  follows: 


And  alM  that  the  place  of  neidente  of. . 


defendant herein ,  shown  bj  said  affidavit  to  be 

OBlmown,  and  cannot,  after  due  examination,  search  and  inqnir^,  be  aaeer- 
taimd,    bj   reason  whereof  personal  service   of   process  cannot  be  bad 


It  is  ordered  hy  the  Caort  that  the  dtik  of  this  Oonrt  eaoss  publi- 
cation, in  tbe  manner  reqnired  hj  law,  to  be  made  as  to  the  abovenamed 

defendanto  and  "All  Whom  It  May  Concern,"  in  the 

,  a  newspaper  published  in  the  <^fy  of , 

niinois,  which  is  hereby  designated  for  tiiat  purpose,  in  manner  and  form 
prescribed  bj  law. 

POEM  NO.  71 

NOTICE  BY  PUBLICATION  AND  POSTINO— CONDEMNATION 

Statx  or  lujNois,  ) 

Oonnty  of   i 


In  the Oaurt, 

To  the Term,  A.  D.  19 


(Sty  of  . 


And  all  other  persons  having  or 
claiming  interest  in  any  of  the 
premises  designated  and  de- 
scribed, "AU  Whom  It  May  Con- 
cern," 

Defendants. 

In  the  Uatt«r  of  the  Petition  of  the  City  of > 

Illinois,  to  Ascertain  the   Compensation  for  Private  Proper^  to  be 
Takaa  or  Damaged  for  the  Local  Improvement  of 


It  appearing  in  tiie  above  entitled  canse,  from  the  flies  therein  and 
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the  attdsTit  of  omergliip,  flied  therein,  on  the Aaj  of 

,  A.  D.  19 ,  that  the  defendants   (here  name  non-ieaidents), 

impleaded  with  othen,  above  named  and  made  partieB  defendaitt  in  laid 
eaoM,  are  non-rendente  of  the  State  of  lUinoiB;  and  It  appearing  aleo 
from  said  files  and  said  af&davit,   tbat  the  place  of  residenee  of   (here 

name  defendants  whose   resideneei   are   unknown),  defendant herein, 

are  shown  therebj  to  be  unknown,  and  cannot,  after  due  and  diligent 
examination,  search  and  inqniry,  be  ascertained,  so  that  personal  serrlce 

of  process  can  not  be  had  on h ;  notice  b  hereby  givau  to  said 

defendants  and  to  the  defendants  designated  as  "AS  Whom  It  May  Oon- 
earn,"  and  to  all  other  persons  and  parties  named  in  the  report  and 
assessment  roll  of  the  Commiaeiouers,  filed  in  the  above  entitled  eaose 
in  said  Court,  against  whose  property  benefito  have  been  asseesed  therein, 
to  pay  the  cost  of  the  improvement  hereinafter   described;   that  on  the 

day  of ,  W ,  said  Gi^  of 

filed  it«  petition  in  the  eaid Court  of 

Goanty,  praying  that  steps  be  taken  to  aaeertaia  the  just  eomponaation 
to  be  made  for  private  property  to  be  taken  or  damaged  for  the  improve- 
ment of (here  describe),  in  said  city,  ordered  and  provided 

for  in  and  by  an  ordinance  of  said  city,  entitled  "An  Ordinance 

,"  and  to  ascertain  what  property  will  be  bene- 
fited by  such  improvement  and  the  amoant  of  sneh  benefit,  and  to  levy 
a  special  aaseesment  upon  all  the  property  benefited  by  said  improvement, 
to  pay  the  coat  of  said  improvement,  in  accordance  with  the  terms  and 
provisions  of  said  ordinance  and  in  manner  provided  by  law;  that  the  som' 

mons  in  said  cause  is  made  returnable  on  the day  of , 

IB ,  to  said  Court,  to  be  held  in  the  Court  Honae  in  the  City  of 

County,  Illinois,  and  ttiat  the  pieces  and 

parcels  of  property  to  be  taken  for  said  improvement  are  described  as 
follows,  to-wit: 


And  tbat  the  pieces  and  parcels  of  property  to  be  damaged  by  the  making 
of  said  improvement  are  described  as  follows,  to-wit: 


That  the  total  cost  of  said  improvement,  as  shown  by  the  estimate  and 

report  herein,  is  the  sum  of  ( ;   that  a  special  assessment  has 

been  made  to  raise  the  cost  of  the  said  improvement,  and  that  the  report 

thereof  was  filed  in  the  ofBee  of  the  Clerk  of  said 

Court,  of  the  said County,  in  the  CSoort  House 

in  the  said  CSty  of ,  County  and  Stat«  afore- 
said, on  the day  of ,  A.  D.  19 and  that  the 

proceedings  therein  are  now  pending. 

You  are  further  hereby  notified  that  summons  in  the  said  cause  ia  made 

returnable  to  the   Term,  19 ,  of  the  said 

Court,  to  be  held  in  th«  said  Court 

House  in  the  said  City  of on  the 
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daj  of ,  A.  D.  10. . . .,  when  and  whan  jim  maj  appear 

and  defend  if  fou  see  fit  so  to  do. 

Dated ,  niinoia, 19 


Cleik  of  the Court  of Oaantf,  Illinois 


FORM  NO.  72 


State  or  Ilunois, 
Coantj  of    


Cit;  at   ,  niinois, 

TB. 


And  all  Other  persone  having  or 
claiming  interest  in  anj  of  the 
premiaea  designated  and  de- 
scribed, "AH  Whom  It  Uay  Oon- 

Defeudanta. 

In  the  Matter  of  the  Petition  of  the  Gitf  of , 

Illinois,    to    Ascertain   the   Compensation   for   Private   Property   to   be 
Taken  or  Damaged  for  the  Local  Improvement  of 


This  affiant,  being  first  duly  aworn,  upon  oath  saya  that  he  ia  one  of 
the  Commissioners  appointed  by  the  Court  in  the  above  entitled  eanae; 

that  he  sent  by  mall,  postpaid,  on  the day  of , 

A.  D.  10 ,  to  each  person  whose  property  has  been  asaessed  tor  beoeflte 

in  the  assessment  roll  and  report  returned  by  the  Conuniaatoners  in  tlie 
above  proceeding  (not  being  owners  of  property  taken  or  damaged  there- 
for), directed  to  the  address  as  shown  in  said  report  filed  herein,  or  wber« 

not  80  shown,  then  directed  generally  to  the  City  of , 

Illinois,  a  notice,  stating  the  nature  of  the  said  proposed  improvement,  the 
description  of  such  owner's  property  assessed  therefor,  the  amount  of 
such  aasessDient  and  the  date  when  Uie  summons  in  said  cauae  ia  returnable 
and  when  objectiona  thereto  may  be  filed,  a  copy  of  which  said  notice  ia 
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liereto  attached   and   referred  to  and  made  a  part  of  thia  affldsTit  l^ 
reference. 

StFBSQBiBB)  and  Bworn  to  before  me  thia ia^  of 

,  1«.... 

Notai7  PnbUe. 

FORM  NO.  73 

APProATIT  OP  MAILINO  AND  POSTING  NOTICE  TO  *rON- 
BEBIDENT  DEPENDANTS— CONDEMNATION 

Statk  of  iLutioia,  J 

Conntr  of   t 


In  the Comt, 

To  the Tenn,  A.  D.  IB. . 

atj  of  ,  lUinoia, 


And  all  other  persona  having  or 
claiming  interest  in  an;  of  the 
premiae*  dengnated  and  de- 
•eribed,  "All  Whom  It  May  Con- 

Defendanta. 

In  the  Matter  of  the  PeUtion  of  the  aty  of 

minola,    to    Aeeertain    the    Compensation    for   Private   Proper^   to  be 
Taken,  or  Damaged  for  the  Iioeal  Improvement  of 

a  Benefited  by  such  Improvonent,  and  Ute  Amonnt 


TUa   affiant,   being  duly   nrom,   on   oath  atatee   that   on   the 

daj  of ,  A.  D.  19 ,  being  at  least  fifteen  days  prior 

to  the  retom  day  of  the  summonB  iasued  in  the  above  entitled  eatue,  he 
aent  by  mail,  portage  prepaid,  to  each  of  the  following  named  defendanta, 
being  defendants  named  in  the  report  of  the  Commissionera  filed  herein, 
and  whose  residence  are  shown  thereby  to  be  outside  the  State  of  Illinoia, 
and  being  theb  respeeUve  places  of  residence  ae  shown  and  stated  in  said 
report,  where  such  residence  is  stated  therein,  to- wit: 

To ,   addrer<ed   to 

To ,   addressed   to 

(etc.)     And    aa    to   each    of    the    following    named    defendanta,   to-iiit: 
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named  in  the  B&id  report  of  the  ComniisRioiLen  filed  herein,  whoM  lesidenee 
ia  not  ahowD  therein,  or  ia  shoini  and  found  thereby,  or  is  the  affidavit 
of  ownership  filed  herein,  to  be  nnknown,  he  sent  hj  mail,  postpaid,  on 
the  date  a/oresajd,  to  the  persoiu  laat  pajdng  taxea  upon  inch  pt«miaea, 
where  hi«  residence  is  stated  in  said  report,  addreesed  to  him  at  his  plae« 
of  reeideiiee  as  so  shown,  to-wit: 

To ,  addreesed  to   

To ,  addressed  to  

(etc),  a  eopj  of  the  notice  in  the  above  entitled  eauae,  published  in  Uie 

,   a  newspaper,  published  and  printed 

in  the   City  of ,   Iliinois,   a  copy  of  which 

said  notice  being  hereto  appended,  and  referred  to,  and  made  a  part  here- 
of, by  reference. 

Affiant  fortber  says  that  on  the day  of ,  A.  D. 

19 ,  he  posted  noticcB,  of  which  the  aforesaid  notice  is  a  copy,  as  fol- 
lows, to-wit;   By  securely  «fflTiii£  the  same,  one  to  the , 

premises  No Street,  one  to  the , 

premises   No Street;    that   said   places  are  two   pnblie 

places  in  the  (^^  of  ,  Illinois,  and  are  in 

the  vicinity  and  neighborhood  of  said  improvement. 


SiTBBCBiBBD  and  sworn  to  before  me  this day  of. . 


FOEM  NO.  74 

CBBTIPICATB  OP  PUBLICATION— CONDEMNATION 

Bran  or  Iijjhois,  > 

Count7  of  J 

In  the Court, 

To  the Tenn,  A.  D.  U 

City  of  : . .,  Illinois, 


And   all   other  persona   having   or 
claiming  interest  in  any  of  the 
premises     designated     and     de- 
scribed, "All  Whom  It  May  Con- 
Defendants. 

In  the  Matter  of  the  Petition  of  the  City  of , 

Illiuois,  to  Ascertain   the  Compensation   for  Private  Property  to  be 
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Taken  or  Damaged  for  the  Local  ImprovemeBt  of. . 


This  alBant, ,  bdng  duly  aworii,  on  oath 

■ajB  and  eertiflei  that  he  U  the  pnblieher  of  the , 

a  newspaper  of  general  cirealatiDn  regularl;'  printed  and  pabUAed  in 

the  CS^  of CDnn^, 

niinoii:  for  at  least  six  montlu  prior  to  the  date  of  the  first  pvbUoation 
of  Mid  notice,  that  as  mieh  publisher  he  has  diarge  of  and  ■nperintenda 

the  publication  of  the  sold and  that  a 

notice,  of  which  the  printed  notice  attached  hereto  io  a  tme  ettpj,  haa 
been  published  fonr  weeks  conseeiitively,  at  least  once  in  eaeb  week,  in 
•aid  newspaper,  printed  and  published  ae  aforestUd;  that  the  date  of  the 

first  paper  eontalning  said  published  notice  was  on  the dajr  of 

A.  D.  19. . . .,  and  that  the  data  of  the  last  pi^r  eon- 
toning  the  same  waa  on  the daj  of 19.... 

Dated ,  Illinois, ,19 

,  PuMUher. 

BmsoBiBiD  and  awom  to  before  me  thia day  of , 


POBM  NO.  75 

AOBEEHXNT  TO  APPOBTION  ZNTESB8TS  IK  PBOPEBTT 

AS8EBSBD  AUONO  SEVERAL  OWHEBS— 

DIBECTED  TO  THE  ABSEBBOB 

State  or  Ilunoib,  1 

Oonntj  of  I 


Court, 

..Term,  A.  D.  19..., 


In  the  Ustter  of  the  Petition  of  the  (Mj  of , 

niinoif,  to  Lev7  a  Bpecial  Aaseesment  to  Pa^  the  Cost  of  tiie  Local 
Improvemwit  of   

Mr. , 

Appointed  to  make  the  assessment  in  the  abore  entitled  eaose. 
Hie  nnderalgned,  being  the  sole  and  several  owners  of  the  property 
described  in  the  hereto  attached  schedule,  respectfully  requert  and  hereby 
aDtkorice  you  to  eauee'the  aeeesatnent  against  said  proper^,  alid  each 
inataSment  thereof,  to  be  apportioned  upon  our  respective  interests  in 
manner  aod  fotm  and  in  the  amounts  set  forth  in  the  schedule  hereto 
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attached,  and  rIbo  authorise  70a  t«  file  this  request  and  aothoritr  with 
the  fllea  in  the  above  entitled  cause  and  to  niake  the  same  a  part  thereof. 

Ntune.  Address. 

Name.         Addreaa. 

Name.         Address. 

FORM  NO.  76 

PETITION  TO  APPORTION  INTEBEBTS  IN  PEOPEETT 

ABBE8SED  AH0N6  8EVEEAL  OWNEBS— 

DIBECTBD  TO  THE  OOUET 

Statk  op  Ilunoib,  ) 

County  ot   1 

In   th« Cbnrt, 

To  the Term,  A.  D.  IS. . . . 

In  the  Uattet  of  the  PetitJOD  of  tiie  City  of , 

lUinoia,  to  Levy  a  Special  AsMssment  to  Pa.j  the  Oo«t  of  Uie  Local 
Improyement  of    

To  the  Honorable  Judge  Preaidmg: 

The  undersigned,  being  the  sole  and  several  owners  of  the  property 
mentioned  and  described  in  the  hereto  attached  schedule,  assessed  for 
benefits  in  the  above  entitled  cause  in  the  assessment  roll,  filed  herein, 
respectfnlly  petition  your  Honorable  Body  that  the  assessment  against 
the  said  property,  and  each  installment  thereof,  be  apportioned  npon  onr 
several  interests  in  the  said  property  In  manner  and  form  and  in  tfae 
amounts  set  forth  in  the  hereto  attached  schedule,  as  may  appear  to  the 
COort  to  be  just  and  proper  in  the  premises. 

Name.         Address. 

Name.         Address. 

Name.         Address. 

FORM  NO.  77 

BEQUEST  BY  OWNEES  OP  PEOPEETT  THAT  AN  ASSESSMENT 

AGAINST  TEACT  OP  LAND  BE  DIVIDED— 

DIEEOTED  TO  A88E8SOB 

State  or  Ilunois,  \ 

Goouty  of  I 

In   the Oonrt, 

To  the Term,  A.  D.  19. . . . 

In  the  Matter  of  the  Petition  of  the  City  of , 

Illinois,  to  Levy  a  Special  Assessment  to  Pay  the  Cost  of  tlte  Local 
Improvement  of    
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Jfr.  , 

Appointed  to  make  the  naaessment  in  the  above  entitled  CKnse. ' 

The  nnderaigned,  being  the  sole  owner.... of  the  property  deaeribed 
in  the  schedule  liereto  attached,  do  bereby  respectfnllf  request  ud 
authorise  you  to  cause  the  asseesinent  against  tfaa  said  pii^rtj,  aad  aMh 
installraent  thereof,  for  the  improvement  involved  in  the  abovs  entitled 
cause,  to  be  divided  and  apportioned  aeeording  to  the  division  of  said 
tract  of  laud  contained  in  the  said  attached  schedule,  instead  of  eansing 
an  asseBsmeut  to  be  made  on  the  said  property  as  a  whole. 

Yon  are  hereby  authorised  to  flle  this  reqoert  and  anthority  witlt  the 
files  in  the  above  entitled  cause  and  to  make  the  sam»  a  part  thereof. 

Name.  AddreM. 

Name.         Addiess. 

Name.         Addrew. 


POBM  NO.  78 

PETITION  BY  OWNEBS  OF  FBOPERTY  THAT  AN  ABSESBMENT 

AOAINST  TBAOT  OP  LAND  BE  DIVIDBD— 

DIBECTED  TO  THE  OOUBT 


Btati  or  Illuhms, 
County  of   


In  the Coort, 

To  the Term,  A.  D.  19.. 


In  the  Matter  of  the  Petition  of  the  aty  of 

Illinois,  to  Levy  a  Special  Asiessment  to  Pay  the  Coat  of  t 
Improvement   of    , 


To  the  Bonorabh  Jvdge  Preaiding: 

The  undersigned,  being  the  sole  owner of  the  property  described  in 

the  schedule  here  attached,  irtkieb  has  been  sasBSsed  benefits  in  the  above 
entitled  cause  in  the  aaaeasment  roll  filed  herein,  respectfully  petition  your 
Honorable  Body  that  the  asseaement  against  the  said  property,  and  ea«h 
installment  thereof,  be  divided  and  apportioned  so  that  the  asscKment 
against  said  property,  as  a  whole,  and  each  installment  thereof,  may  be 
divided  and  apportioned  according  to  the  division  made  in  the  said  hereto 
attached  schedule,  as  may  appear  to  the  Court  to  be  just  and  proper  in 
the  premises. 
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FOEM  NO.  79 

OBJECTION  FILED  TO  ASSESSMENT  PfiOCEEDINtiS 

Stasx  or  luiKMa,  > 

OauB^  o(  f 

In  Uw CniTt, 

To  the Tern,  A.  D.  1«. . . . 

The  undenlgBed,  bring  tbe of  the  foDowliig 

dMeilbed  proper^,  to-wit:   

wbidi  hu  bMB  iwewed  braefiU  in  the  nbove  entitled  eanae,  cmnee  nnd 
defendi,  etc.,  nmd  objects  to  the  eooitrmation  of  the  iwnnmnnt  roD  iUed 
herein,  for  the  reBaone  and  beenose: 

lit.  etc    (Here  tet  ont  objeetiouA.) 

And  tUe  objector  ever  pt»j*,  etc, 

Objeetor. 


FOBM  NO.  80 

WAIVEB  OP  TBIAL  BY  JUBY 


BtATK    or    iLLIKOia, 

Oountj  of    


In  the  Uatter  of  the  Petition  of  the  City  of , 

IlUaote,  to  L»V7  a  Speeinl  Aoaeeiment  to  Par  tbe  Coat  of  tbe  Loeal 
ImproTonent  of    

Now  comes  the  Petitioner  in  the  above  entitled  eanae,  1^ 

,  ite  attorney,  and  the  undereigned,  objeetor  herein, 

In  peraon  (ot  by  ,  attorney),  and  bj  agree- 

ment,  trial  bj  Jury  of  tite  objections  filed  herein  ie  mived. 

aty  of  ,  m., 

By , 

Its  Attorney. 

Objeetor. 
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POKM  NO.  81 

OBDEB  OP  COUET  ON  OONnEl£ATION— NO  OBJECTIONS 

Statk  or  Illinois,  i 

Cmmtj  of   I 


Jn  the Conzt, 

To  the Term,  A.  D.  IB. . . . 

In  tha  Ufttter  of  tiie  Petition  of  the  City  of , 

Illinois,  to  XiBTj  ft  Special  Aneument  to  Pay  the  Cost  of  the  Local 
ImproTomeat  of 

Now,  on  tUs day  of ,  A.  D.  Iff ,  it  being  one 

of  the  regnlai  jadidal  dajB  of  the Term,  A.  D.  10. . . .,  of 

said  Court,  eomea  the  Petitioner  herein,  the  City  of , 

Illinois,   by    ita  attorney,  and  mores   the 

Conrt  for  default  herein,  and  for  Judgment  of  eoofinuation  of  tiie  report 
and  aMeasment  roll  herein.  And  this  canse  coming  on  to  be  heard,  upon 
the  evidence  introduced  by  the  Petitioner  herein,  no  objecttona  to  aaid 
asssMmmt  or  proeeedings  having  been  filed  heroin  and  no  defense  thereto 
having  been  made,  and  the  Court  being  fully  advised  in  the  premises, 
it  is  found  and  adjured  by  the  Conrt  that  the  recommendation  of  the 
improvement  herein,  by  the  Board  of  Local  Improvements  of  said  city 
to  the  City  Council  of  said  elty,  relative  to  said  improvement  and  &« 
estimate  of  the  cost  of  said  improvement  submitted  to  the  CSty  Council 
of  said  ei^,  as  required  by  law,  and  the  ordinance  submitted  to  said 
City  Council  by  the  said  Board  of  Local  Improvements,  providing  for 
said  Improvement,  were  each  and  aU  duly  and  legally  adopted,  passed  and 
approved  by  the  City  Council  of  said  city,  and  s^d  ordinanee  approved 
by  the  Mayor  thereof,  and  are  in  all  respects  legal  and  sufficient;  and 
that   all   the   preliminary   requirements   of   the  law   have   been   duly   and 

fuUy  eonplled  with;  that  the  petition  filed  by  the  said  City  of 

,  praying  that  steps  may  be  taken  to  levy  a  special  assess- 
ment for  said  improvement,  and  the  copies  of  the  said  ordinance,  recom- 
mendation and  estimate  filed  herewith,  and  made  a  part  tliereof,  together 
with  the  certificates  of  the  derk  of  the  said  dty,  tliereto,  are  in  all 
respects  legal  and  sufficient;  that  notice  was  duly  given  aa  required  by 
law,  among  other  things,  of  the  nature  of  the  above  stated  improve- 
ment, of  the  pendency  of  this  proceeding,  of  the  time  and  place  of 
filing  the  petltioR  tlierefor,  of  the  time  and  place  of  the  filing  of  the 
aassasment  roll  herein,  and  of  the  time  and  place  at  which  application 
will  be  mode  for  the  confirmation  of  the  assessment  herein,  frtileh  notices 
were  duly  mailed  more  than  fifteen  days  before  the  date  at  whidi  ap- 
plication for  the  confirmation  of  the  assessment  roll  her^  would  be 
made,   wUeh   said   noticsa   were   sent   by   mail  postpaid   to   each   of   tha 
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p«Taoiii  p&jri&g  the  taxes  on  the  reepeetive  paroela  dnring  tba  laat  pre- 
eadlug  year  In  which  tuea  were  paid,  at  bis  pUee  of  reaidenee  as  ihown 
in  the  nwwmmeiit  roll  filed  herein,  or  where  sneh  resideiua  ia  not  shown 
in   the   md   aaseisment  roll,   then   to   meh   peraoiu  m  paTing  the  taxea 

as   aforesaid,    directed   generslly    to    the    Cltj   of , 

Illinois;  Uiat  meh  notlees,  among  other  tibingi,  rtated  tk»  amount  as- 
sessed to  the  perton  to  whom  the  same  was  directed,  for  the  proposed 
improvement,  the  total  amount  of  the  cost  of  said  improvement,  and  tiu 
total  amount  assessed  as  beneflts  upon  the  public,  and  that  said  natic«a 
were  in  all  respects  legsl  and  gnffloient  and  given  in  maiuiBT  and  form 
and  for  the  tine  prescribed  bj  law. 

That  in  addition  to  the  other  notices  b;  law  required,  notices  were 
posted  in  at  least  four  public  places  in  the  neighborhood  of  said  im- 
provement in  the  said  Ci^  of ,  and  a  lilu  notiee 

waa  published   ("at  least  five  mcceesive  dajs,"  or  "once  in  each  week 

for  two  Bueoeasive  weeks,"  sa  the  case  may  be)   in  the 

(a    "daily"    or    "weekly,"   as   the   ease  may   be)    leealu 

newspaper  of  general  circulation,  regularly  published  In  the  said  City  of 
,  for  at  least  siz  months  prior  to  the  first  publica- 
tion of  said  notice.  ^Hkat  the  said  notices  were  poeted  and  the  aaid 
first  publication  of  the  notice  aforesaid  was  made  at  least  fifteen  days 
prior  to  the  time  at  which  confirmation  of  said  assevment  was  songht, 
and  that  each  of  said  notic«e  were  over  the  name  of  the  ofllcer  lovying 
the  assessment  herein,  and  substantially  as  pTeseribed  by  the  statutes  of 
this  state  in  such  cases,  stating  also  that  tiie  said  aaseeament  la  payaU* 
in  installments,  the  number  of  installments  and  the  rate  of  interest  thereon, 
and  that  said  notices  were  in  all  respects  legal  and  snffleient,  and  posted 
and  published  in  manner  and  form  and  for  the  time  preocribed  by  law. 

It  is  further  found  and  adjudged  by  the  Court  that  it  baa  obtained  fall 
and  complete  jurisdiction  of  all  the  persons  having  or  claiming  interest 
in  any  of  the  property  mentioned  or  deaeribed  in  the  aseessmont  roll 
herein,  and  of  the  property  therein  described,  and  of  the  cause  and  the 
subject-matter  thereof;  that  all  proceedings  and  steps  by  law  required 
or  prescribed  have  been  duly  aud  fully  complied  with  and  taken  in  manner 
and  form   as  prescribed  by  law. 

It  IB  THBBiroaa  Obocbzd  and  Adj^^xixd  bt  tsx  Couxt,  Tkut  defaolt 
be  and  the  same  is  hereby  entered  against  each  and  all  of  the  lota,  blocks, 
tracta  and  parcels  of  land  and  property  assessed  and  described  in  the 
said  assessment  roll  and  report  for  said  improvement,  returned  and  filed 
in  this  Court,  and  against  all  owners  and  persons  interested  in  the  same, 
and  that  said  report  and  assessment  roll,  and  all  proceedings  therdn,  and 
thereon,  be  and  the  same  are  hereby  confirmed,  and  judgment  of  con- 
firmation be  and  the  same  is  hereby  entered  accordingly. 

It  is  Fuktheb  OBi>EBn>  by  the  Coukt,  That  the  Clerk  of  this  Oonrt 
certify  the  said  assessment  roll  confirmed  as  aforesaid,  together  with  this 

judgment  and  his  warrant,  to  Qte of  aaid  City  of 

,  as  leqoired   by  law. 

Approved:   ,  Judg& 
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State  or  Ilunois,  ) 

Oonu^  of  t 

In  the Court, 

To  th« Term,  A.  D.  IS 

In  tli«  Matter  of  tbe  Petition  of  tbe  Qtf  of ,  lUiuoij, 

to  Levj  a  Special  AneBsment  to  Pft7  the  Coat  of  the  Iioea)  Improre- 
ment  of  

Now,  on  thia d«7  of  ,  A.  ©.  IB , 

It  being  one  of  the  regular  judicial  days  of  the 

Tem,  A.  D.  19 ,  of  uid  Court,  comes  the  Petitioner  heroin,  the  CStj 

of ,  lUinoie,  by ,  ite  at- 
torney, and  moves  the  Court  for  default  herein,  and  for  judgment  of  eon- 
Armation  of  the  report  and  assessmeat  roll  herein.  And  this  cause  coming 
on  to  be  heard,  and  tbe  Court  having'  heard  the  evidence  introduced  by 
the  Petitioner  herein,  and  no  objections  to  said  ssBessmant  or  proceedings 
having  been  filed  herein,  and  no  defense  Aereto  having  been  made,  and 
the  Court  being  fully  advised  in  the  premises,  it  is  found  and  adjudged 
by  the  Court,  that  all  the  requirements  of  the  law  as  to  posting,  publishing 
and  mailing  notices  to  the  owners  of  property  assessed,  have  been  com- 
plied with,  and  that  due  notice,  in  manner  and  form  and  for  the  time,  as 
required  by  law,  has  been  given  of  tiiia  application,  and  of  tbe  mating  and 
return  of  the  said  assessment,  and  of  the  time  for  the  final  hearing  thereon; 
and  that  all  other  preliminary  requirements  of  the  law  have  been  dnfy 
and  fully  complied  with;  that  all  the  steps  prescribed  by  law  have  been 
taken  in  manner  and  form  as  provided  by  law;  and  that  tbia  Court  has 
full  and  complete  jurisdietion  in  the  premises. 

It  la  THHtEFOKK  Ordebed  and  Adjudged  by  thx  Couar,  That  default 
be  and  the  same  is  hereby  entered  against  each  and  all  of  the  lots,  blocks, 
tracts  and  parcels  of  land  and  proper^  assessed  and  described  in  the 
said  assessment  roll  and  report  for  said  improvement,  returned  and  filed 
In  this  Court,  and  against  all  owners  and  persons  interested  in  the  same, 
and  that  said  report  and  assessment  roll,  and  all  proceedings  therein, 
and  thereon,  be  and  the  same  are  hereby  confirmed,  and  judgment  of 
eonflnnation  be  and  die  same  is  hereby  entered  accordingly  (as  follows, 
to-wit;  Here  copy  assessment  roll  as  confirmed.     See  Note.) 

It  is  FcaTHXB  OusaED  by  the  Court,  That  the  Clerk  of  this  Court 
certify  the  said  assessment  roll  confirmed  as  aforesaid,  together  with  this 

judgment  and  his  warrant,  to  the of  said  (Xty  of 

,  as  required  by  law. 

Approved:    ,  Judge. 

NoTi: — This  form  most,  of  course,  vary  to  eanform  to  the  proceedings 
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had  in  tlie  pArtieular  com,  eBpeeUllT-  m,  i*hen  the  luaearawiita  ba.-n  in 
KBj  imj  bMn  changed,  bj  other  orderB  of  this  Oourt,  which  m»f  be  In- 
OMponted  in  thU  general  order  or  covered  b;  independent  orders. 

It  ia  quite  advisable  to  provide  in  the  order  of  confirmation  that  the 
assessment  roll,  as  eonflrmed,  be  eopied  in  the  records  of  tha  Court,  and 
tims  relieve  against  the  poNibilit7  of  its  loss  or  destruction.  When  thia 
is  desired  it  may  be  done  as  indicated  in  tids  form. 


FORM  NO.  83 

BESOLtTTION  OF  BOABD  DESIQNATIMO  HEWSPAFEB  FOB 
ADVEETISEMENT  FOE  BID8 

Be  if  Bt»o1vei,  Bj  the  Board  of  Local  Improvementa  of  the  (^tj  of 

,  Blinoia,  that ,  a  newa- 

paper,  publiahed  in  the  Gitj  of ,  Illinois,  be  and  tba 

tame   Is   heiebT-   adopted   for   the   purpose  of   publishing   advertiaements 
that  bids  will  be  received  (or  constructing  local  improTementa. 


FOBM  NO.  84 

BE80LTTTI0N— OBDEB  OP  BOABD  TO  ADVEBTI8E  FOB  BIDS 

Be  it  Bttolved,  By  the  Board  of  Local  ImproTemeBts  of  the  (Mj  of 

,  Illinois,  that  advertisement  for  propoaala  for  bids 

for  the  improvement  of ,  be  made  and  ordered 

In  the ,  a  newspaper  published  in   this  citjr, 

in  aoeordatM*  with  the  form  of  "The  Notice  of  Proposal  for  Bids,"  anb- 

mitted  at  this  meeting;  that  said  bids  shall  be  opened  on  the 

day  of A.  D.  10 ,  at  the  hour  of 

o'clock H.    And  be  it  also  rewlved,  that  the  form  of  the  "Inatnie- 

tions  to  Bidders,"  "Contractor's  Proposal,"   "Contract"  and  "Bond" 
at  this  meeting  submitted,  be  adopted  Ij  this  Board. 

POEM  NO.  85 

NOTICE  OF  PBOFOBAL  FOB  BIDS 

Notice  to  Oontractors 

Sealed  bids  will  be  received   for  the  eonstraftion   of   the   improvement 
of  (here  describe  improvement),  hf  the  Board  of  Local  Improvements  of 

the  Gitj  of ,  Illinois,  until  the day  of 

,  A.D.  19 ,  at  the  hoar  of o'doek 
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IL,  at  iU  offiM,  ia  Um ,  in  tlie  aald  CXt; 

of ,  XUnoifl,  at  which  time  and  pla«e  said  bida  wUl 

be  pnblktjr  opened. 

It  ia  estimated  that  there  wiU  be  about  (here  give  estimate  of  qnan- 
titiw). 

Said  improvement  ehall  be  eonatmcted  and  made  in  aecordanee  with 
the  ordinance  providing  for  the  lame  and  the  maps,  plati,  plana,  proUea 

and  ^edileationB  for  the  lanie  on  file  in  the  office  of  the 

of  aaid  eitr- 

Propoaala  nmat  be  made  on  blanka  fumiahed  hj  said  Board  and  in 
eompUanee  with  the  imtraetioaa  tltereto  attaelied,  which  can  be  had  on 

application  to  the ,  and  mnat  be  accompanied 

1^  eaah  oi  I7  a  cheek  payable  t«  the  order  of  the  Preaident  of  eaid  Boaid 
of  Local  Improvonenta  in  hia  official  capacity,  certified  hj  a  reaponsible 
bank,  for  an  amount  not  leae  than  ten  per  cent  (10  per  cent)  of  the 
aggregate  of  the  propoaaL 

The  contractor  shall  be  paid  in  (here  aped^;  if  pftTment  ia  to  be 
made  in  bonds,  state  rate  of  interest  they  bear). 

No  bid*  will  be  reemved  unless  the  party  offering  it  shall  furnish 
ovidesee  satiafaetory  to  said  Board  of  Local  Improvements  that  be  has 
the  necessary  facilities,  ability  and  pecuniary  resourcea  to  fulfill  the  eon- 
ditioni  of  the  contract  and  execute  the  work  should  the  contract  be 
awarded  to  him. 

Bidden  will  examine  the  ordinance,  maps,  plats,  plans,  profllea  and 
speeilleatioiis,  and  also  the  locality  in  which  said  work  ia  to  be  done  and 
judge  for  theauelves  of  all  the  eireumatanees  and  surrounding  conditions 
affecting  the  cost  and  nature  of  the  work. 

The  Board  of  Local  Improvements  reaerree  the  right  to  reject  any  aad 
an  bids,  aa  anthmiied  by  law. 

Dated ,  Uliiuis, ,19 


Board  of  Local  Improvonenta  of  the  City  of ,  HI. 

FOBM  NO.  86 

INSTRUCTIONS  TO  BIDDEB8 

baptovement  of ,  From 

To ; 

I.    Bealed  proposals  will  be  received  by  the  Board  of  Local  Improve- 

menta  of  the  City  of ,  Illinoia,   until 

,19 ,  at o'clock U.,  in  accordance  with  the 

official  advertisement. 

i.  Proposals  must  be  made  out  upon  the  accompanying  blank  tom, 
addressed  to  President,  and  endorsed  "Proposal  for " 
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3.  All  hiit  innBt  be  •eeompanled  bj  ctuih  or  b7  a  certifled  olwck  an 
Mine  responsible  bank  for  an  amount  equal  to  ten   (10)   per  cent,  of  tba 

total  amount  of  the  bid,  and  made  payable  to  tbe  order  of 

,  President  of  the  Board  of  Local  Improvementa,  tbe  same 

to  be  refunded  or  returned  to  the  undersigned  upon  the  faithful  per- 
fonuanee  of  the  conditions  of  this  proposal  to  the  satiafaetion  of  aaid 
Board  of  Loeal  Improvsmenta, 

4.  The  person  or  persons  to  vlioni  tho  contract  may  be  awarded  will 
be  required  to  execute  contraet  and  bond,  with  sureties,  within  tlie  time 
provided  bj  law,  a  blank  form  of  which  said  contract  and  bond  may  b« 

had  on  application  to  tlte of  said  city;  and  in  eaas 

of  failure  or  neglect  to  do  ao,  ha,  or  they,  will  be  conndered  aa  baring 
abandoned  it,  and  the  above  mentioaed  dopoait  shall  thereupon  be  for- 
feited to  the  City  of ,  and  collseted  aa  provided  t^ 

law;  and  thereupon,  the  work  will  be  re-advertised  and  re-let,  and  so  on, 
until  the  contract  be  accepted  and  ezsouted. 

9.  The  successful  bidder  will  be  required  to  furnish  approved  bond, 
as  provided  by  law,  for  the  faithful  performance  of  the  contract,  is  the 
penal  sum  of  t 

6.  No  bid  will  be  considered  anless  the  party  offering  it  shall  foraiah 
evidence  satisfactory  to  the  Board  of  Local  Improvements,  that  he  has 
the  necessary  facilities,  ability,  and  pecuniary  resources  to  fulfill  tba 
conditions  of  the  contract. 

7.  The  prices  must  be  written  in  the  bid,  and  also  stated  in  figures, 
and  if  any  discrepancy  occurs  between  the  written  and  figured  pricea, 
those   most   favorable   to   the   city   will   be  taken  as  the   intention  of  the 

8.  All  bids  must  be  made  for  materials  in  the  different  classes  fnr- 
nished  in  the  work  complete,  and  no  estimate  will  be  made  on  any  part 
of  the  work  not  finished,  nor  on  materials,  except  in  completed  work. 

9.  Permission  will  not  be  given  for  the  withdrawal  of  any  bid  W 
proposal. 

10.  No  contract  will  be  awarded  to  any  person  vrtio  has  been  de- 
linquent or  unfaithful  in  any  former  contract  with  this  city,  or  who  ia 
a  defaulter  as  surety  or  otherwise  upon  any  obligation  to  the  said  city. 

11.  Bidders  will  state  the  name  of  the  brick  and  also  the  kind  of 
stone  curbing  on  which  the  bids  are  based. 

12.  Bidders  will  examine  the  plans  and  the  ground,  and  judge  for 
themselves  of  all  the  circumstances  affecting  the  cost  and  nature  of  the 
work,  and  must  also  examine  the  ordinance  for  said  improvement  and 
the  maps,  plans,  profiles  and  specifications  for  the  doing  of  aaid  woi^ 
on  file  in  the  office  of  the 

13.  The  Board  of  Local  Improvements  reserve*  the  right  to  reject 
any  and  all  bids. 


Board  of  Local  Improvements  of  the  (Sty  of ,  m. 
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re   genentlly   Attached   to   or   printed   with 


FORM  NO.  87 


CONTRACTOfi'S  PE0P0SAL8  FOR  IMPBOVBHENT  OP. . 
STREET,  FROM. TO 


To  t)te  ScMurd  of  Local  /mprovenwnts: 

1.  The  undeTsigned  bidder,  does  hereb7  declare  and  stipulate  that 
this  bid  is  made  in  good  faith,  without  eollasion  or  eonneetion  with  knj 
other  person  or  persons  bidding  for  the  same  work,  and  that  it  is  made 
in  parauance  of  and  subject  to  all  the  terms  and  eonditions  of  the  fore- 
going instmetioDB  (or  if  instructions  are  separate,  tlien  "eonditioiu  of 
the  instmctions  of  joat  Board"}. 

2.  The  nn'derugued,  having  carefully  examined  the  ordinance  pro- 
viding for  this  improTement  and  the  speciflcationa,  maps,  plata,  plans 
and  profiles,  containing  further  detailed  apeciflcations  and  illoatrationH  as 

the  same  appear  on  file  in  the  office  of  the of  Qie 

said  0117,  hereby  propose  to  provide  all  necesaarj  machiiier7,  tools,  ap- 
paratus and  other  means  for  the  constraction  of  the  impiovement  above 
mentioned,  and  do  all  the  work  and  furnish  all  labor  and  material  required 
to  make  this  improvement,  in  the  manner  prescribed  bj  the  ordinance,  and 
the  said  specifieations,  maps,  plats,  plana  and  proflles  therefor,  for  the 
following  prices: 


rinkUd  Pinment,  bcluj]..;  E»a- 

PBICE8. 

Material   Neeesaai;   to   make 'the 

la  Writiag. 

laFlgain. 

Finished  Pwemeiit  Complete,  per 
Sqoare  Yard. 

Ota. 

a^ 

Oubiag  la  PUce,  Complete,  per 
Lioeal  Foot. 
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Sawer  in  Place,  Complete,  Ineliidlii( 
EzcKTatioii,  BAckfilUug  and 
NeecMuy  Fittinci,  per  Lineal 
Foot. 


S-inch  sewer  pipe  . 

8-faieh  Hwer  pipe  . 

lO-ineh  aewer  pipe  . 

12-iiieh  Mwer  pipe  . 

IS-iach  MWer  pipe  . 

IS-ineh  sewer  pipe  . 

ZO-ineh  Mwer  pipe  . 

24-iiieli  eewer  pipe  . 

27-iiieli  Mwer  pipe  . 

30-iiieli  eewer  pipe  . 

SS-ineh  aower  pipe  . 


Hui-lkolee,  complete,  ineludinc 

coTen,  etch 


.  .CBtelt-buiiu,  complete,  i&elud- 
ing  covere,  eaeli 


Firm  bidding  niuet,  in  each  instance,  give  the  indivldoal  namei  and 
addreswB  of  each  member  of  eaid  firm.  Where  the  bid  Is  made  by  a 
eorporation,  it  mnet  sign  hy  ite  proper  olBeers;  also  the  addren  of  raeh 
corporation  moat  be  given.    All  Uda  mnet  be  In  ink. 

Given  nnder hand...,  this day  of , 


19.. 


Notk: — Add  other  elementa  of  improvement  provided  for  in  the  ordi- 
nance and  not  ranbraced  within  those  above  mentioned. 


POEM  NO.  88 

BOAED  OP  LOCAL  IMPB0VEMBNT8,   ,  ILL. 

CONTRACT 

day  of 


of    ,   liereafter,   for   eonvenienee,   designated 

"  Contractor, "  party  of  the  flrat  part,  and  the  Oi^  of 

a  municipal   corporation   of  the   County   of ,   State 

of  Illinois,  hereinafter,  for  convenience,  designated  the  "CHty,"  party  of 
the  second  part; 
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WrmMBBVTB,  That  the  mid  "Contractor,"  (or  and  in  eonriderstioB 
of  the  paymentfl  to  be  made  b^  the  laid  "Oitj"  u  herein  set  forth, 
hereby  eorena&ta  and  agrees  to  provide  all  neeesaair  iiiachiiiei7,  toolo, 
apparatna  and  other  means  for  the  eonatnietion  of  the  improvement  of 


and  do  all  work  and  fumiah  all  labor  and  material  reqoired  to  make 
■aid  improvement  according  to  the  ordinance,  hereinafter  referred  to,  on 
file  in  the  oSc«  of  the  Citj  Clerk  of  eaid  city,  and  the  mapi,  plata,  plans, 
profiles  and  Bpecifications,  for  the  doing  of  said  work,  on  file  in  the  offlM 
of  the  (Hty   of  said  "CStj." 

Alt  material  need,  alt  work  performed,  and  all  regulations  of  everj 
kind  and  character,  governing  the  construction  of  said  improvement,  ahali 
Strietl7  conform   to  the   said  ordinance   for   said  improvement,  pSMed   bjr 

the  Citj  Cooncil  of  said  City  of on  the 

day  of ,  A.  D.  191..,  and  approved  on  the 

day  of .,  A.  D.  191. .,  and  known  as  and  niunbered 

"Ordinance  No.  ,"  and  the  said  mapa,  plats,  plana,  profiles 

and  spedflcationa,  which  said  ordinance,  m^s,  plats,  plans,  profiles  and 
specifleationa,  and  each  and  every  section  and  part  theraof,  are  hereby 
referred  to  and  made  a  part  of  this  contract  by  reference,  as  fully  and 
completely  aa  though  the  same  were  written  or  set  out  at  length  herein. 

The  brick  used  in  eonatruetlng  said  pavement  shall  be 

,  and  shall  be  of  the  manufacture  of 

The  curbing  used  in  said  improvement  shall  be  from  the 

stone  quarry,  located  at 

The   instructions  to   bidders  herein,   and  the  proposal  of  the  "Om- 

tractor"  to  the  Board  of  Local  Improvements  of  the  City  of 

,  are  hereby  referred  to  and  made  a  part  of  thia  eontract  by 

reference,  and  the  prices  in  aaid  bid  contained  are  hereby  agreed  upon 
and  accepted  by  Uie  respective  parties  as  governing  the  prices  to  be  paid 
for  aaid  improvement,  and  are  as  follows: 
(Here  set  out) 

The  "Oontractor"  has  entered  into  and  herewitli  tenders  a  bond  of 

even  date  herewitii,  in  the  penal  sum  of 

Dollars,  to  insure  the  faithful  performance  of  this  contract,  which  said 
bond  is  hereby  made  a  part  of  this  eontract  by  reference. 

Said  work  to  be  begun  on  or  before  the day  of 

,  A.  D.  191. .,  to  progress  regularly  and  nuintermptedly,  after 

it  shall  have  been  begun,  except  in  eases  of  strikes,  accidenta  and  un- 
avoidable delays,  and  excepting  as  it  shall  be  otherwise  ordered  by  the 
Board  of  Local  Improvements  of  said  city,  and  be  finished  and  fully  com- 
pleted on  or  before  the day  of ,  A.  D. 

191..,  the  time  of  beginning,  rate  of  progress  and  time  of  completion 
being  essential  conditions  of  this  contract;  Provided,  however,  that  If 
the  time  of  the  performance  of  the  contract  herein,  be  for  any  reason, 
either   expressly   or    by    implication,   extended,   such  extension  stall   not 
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effect  the  validity  of  this  contrut,  not  the  liability'  of  t&e  nireliea  npoa 
the  bond,  herein  mentumed  or  referred  to. 

It  Is  espreMlj  understood  and  agreed  that  the  entire  improvement 
■hall  be  done  in  a  thorongh  and  workmanlike  manner,  under  the  direelioB 
and  to  the  satisfaction  of  the  Board  of  Local  Improvementa  of  laid  city. 
All  loss  or  dama^  arising  ont  of  the  nature  of  the  work  to  be  done,  or 
from  any  detention  or  unforeseen  obstruction  or  difflcaltj  which  may  be 
encountered  in  tiie  prosecution  of  the  work,  or  from  the  action  of  the 
elements,  shall  be  snstaiaed  by  the  sud  "Contractor." 

Said  "Contractor"  will  be  held  responsible  for  all  accidents,  and 
hereby  agrees  to  iBdemaifT-  and  protect  the  said  "Oitj"  from  all  suits, 
claims  and  actions  brought  against  it,  and  all  costs  and  damages,  which 
the  said  "City"  may  be  put  to  by  reason  of  an  injury,  or  alleged  injury, 
to  the  person  or  property  of  another  in  the  execution  of  this  contract, 
or  the  performance  of  the  work,  or  in  guarding  the  same,  or  for  any 
material  used   in  its  prosecution  or  in  ite  eonatmetion. 

Should  the  work  under  this  agreement  not  be  finished  within  the  time 

specified,  said   "Contractor"  shall  forfeit  the  sum  of 

Dollara  (» )  to  the  siwd  "City"  as  liquidated 

damages,  for  each  and  every  day  vriiiob  shall  elapse  after  the  expiration 
of  the  time  herein  agreed  upon  for  the  completion  of  sud  work,  iriiieh 
amount  shall  be  retained  from  the  contract  price  of  said  work;  Provided, 
the  Board  of  Local  ImproTements  of  the  said  "City"  may  waire  thia 
provisioD  or  rebate  said  forfeit,  if  it  so  elects. 

Any  person  employed  on  the  work  who  shall  refuse  or  oeglect  to  obey 

the  directions  of  the  said  Board  of  LMal  Improvements,  or , 

or  who  shall  be  deemed  by  the  said  Board  to  be  incompetent,  or  who 
shall  be  guilty  of  any  disorderly  conduct,  or  who  shall  commit  any  trea- 
pOBS  on  any  public  or  private  property  in  the  vicinity  of  the  work,  ahaB 
at  once  be  removed  from  tiie  work  by  the  "Contractor"  whui  so  re- 
quested by  the  said  Board. 

The  sums  of  money  herein  provided  to  be  paid  to  said  "Contractor" 
are  p^able  solely  out  of  the  proceeds  of  the  spedal  awesement  levied, 
or  out  of  the  proceeds  of  any  special  assessment  which  may  hereafter 
be  levied  for  said  improvement,  when  collected;  and  in  no  case,  except 
as  otbernise  provided  in  the  ordinance  or  the  judgment  of  the  Court 
confirming  the  said  asseBsment,  or  as  may  be  otherwise  provided  t^ 
statute,  shall  said  Board  of  Local  Intprovements  or  any  memlier  thereof, 
or  said  "City,"  or  any  Aldermaa  or  officer  thereof,  be  liable  for  any 
portion    of   the   expenses   or   any    delinquencies   of   persons   or   property 

It  is  expressly  agreed  and  understood  that  all  bonds  and  vouchers  iaeued 
for  work  or  material  to  the  said  "Contractor,"  shall  be  paid  when  th« 
assessment  or  assessments  levied,  or  which  may  be  levied  for  said  im- 
provement, shall  be  collected,  as  provided  by  law,  and  that  said  vovehars 
and  bonds,  and  Interest  thereon,  are  payable  only  from  such  speiaal  as- 
sessment or  assessments,  and  out  of  no  other  asseesnent  or  fund  whatever, 
and  that  all  vouchers  and  bonds  and  interest  thereon,  for  part  of  any 
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butallment,  ahsU  otHj  than  pro  lata  with  the  roudieTs  sod  boods,  and 
intereat  thereon,  for  the  remaining  part  thereof. 

In  CAM  the  «aid  "Oitj"  shall  beeoma  the  porchaser  of  an^  special 
aaaeBBniBiit  certificates  at  uij  sale  for  delinqnent  special  asseisnienta,  in 
defanlt  of  other  bidders,  inch  purchase  shall  not  be  deemed  a  collection 
of  aoch  special  aasesBment,  and  no  act  of  the  "City,"  done  or  suffered, 
shall  be  eonetmed  as  a  eollectiou  of  anj  special  assessment,  or  part  thereof, 
until  the  mone7  due  thereon  shall  be  actoallj  paid  into  the  treasnij. 

The  said  "(Sty"  hraebj  eovenants  and  agrees,  in  consideration  of  the 
eovenantp  and  agreements  in  thl«  contract  Epeeified,  to  be  kept  and  per- 
formed bj  the  said  "Contractor,"  subject  to  the  conditions  herein  con- 
tained, to  cause  to  be  made,  bj  the of  said  "01^" 

on  the day  of  each  and  erery  month  during  tiis  progress  of 

the  work  herein  provided,  estimates  of  the  amount  and  value  of  the  work 
then  aetuallj  constructed  and  in  ita  permanent  place;  and  Touchers  against 
tbe  QKclal  assesouent  levied  to  paj  for  this  improTement,  to  the  amount 
of  BS  per  cent  of  the  estimated  value  of  said  work,  actually  constructed 
and  In  Its  permanent  place  for  the  then  aspiring  mouth,  will  be  issued 
and    delivered    to    said    contractor ;     said    vonchers    being    redeemable    in 

,  at  the  ofSce  of  the in  said 

ei^,  the  remaining  IS  per  cent,  of  the  amounts  of  eaid  estimates  and  due 
nnder  this  contract,  to  be  retained  as  a  guarantee  against  poor  workman- 
ship  and  material,  until  the  work  contemplated  bj  this  contract  has  been 
fnllj  completed  and  accepted  bj  the  Board  of  Local  Improvements,  and 
such  acceptance  and  eompletion,  certjfled  and  confirmed  b;  the  Court  In 
which  the  assessment  for  the  said  improvement  -was  eonflrmed,  a«  re- 
quired by  law,  and  when  such  completion  is  so  confirmed  bj  said  Oonrt, 
said  remaining  IS  per  cent,  is  to  be  paid  or  delivered  to  said  "Contractor" 

in tt  being  agreed  that  sold  "Contractor"  is  to 

be  paid  for  said  improvement  in 

The  "City"  reserves  the  right  at  all  times  to  refuse  to  issue  a  Toneher 
ag^nst  this  assessment  for  this  improvement  in  ease  the  said  "Contractor" 
has  neglected  or  failed  to  pay  any  sub-contractor,  workman  or  employed 
on  the  work. 

No  part  of  the  work  herein  provided  for  shaU  be  sublet  or  sub-con- 
ttaeted,  without  the  express  consent  of  tlie  eaid  Board  of  Local  Improve- 
ments, to  be  entered  in  its  records,  and  in  no  case  shall  such  conseut 
relieve  said  "Contractor"  from  the  obligation  herein  entered  into,  or 
eluuige  the  terms  of  this  agreement. 

It  is  further  covenanted  and  agreed  by  and  between  the  parties  hereto 


Tills  contract  shaU  extend  to  and  be  binding  upon  Uie  successors  and 
assigns,  and  npon  the  heirs,  administrators,  executors  and  legal  represen- 
tatives of  the  "Contractor." 

Im    Witnksb    WHBOor,    The    said    "Contractor"    has    hereunto    set 

hand and  seal ,  and  the  said  "City"  has 

canaBd  this  agrMment  tu  be  signed  t^  the  President  of  the  Board  of  UttOi 
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mterdgned  b;  it«  Secretarj,  the  day  and  year  first  above 

(a«a) 

(a«a) 

(SedL) 

aty  of ,  UL, 

By , 

Preaident  Boatd  of  Local  Improvonsnts. 


Secretary  Board  of  Local  ImprovemeDts. 

FOBM  NO.  89 

OONTEACTOB'8  BOND 
Snow  All  Men  bt  Thssk  Fkesints,  That  we, 


of  the  Coimtj  of ,  and  State  of , 

are  held  and  firmly  boond  unto  the  CTity  of ,  IllinoiB, 

in  the  penal  enm  of DoUan,  lawful  moii^ 

□f  the  United  States,  for  the  payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselyes,  onr  helra,  ezecutoiB,  and  administrators,  jointly, 
■eTerally,  and  flrmly  by  these  presents. 

'Witness  onr  bands  and  seals  this day  of , 

A.  D.  191... 

The  condition  of  the  above  obligation  is  such,  that,  whereas,  tbe  above 

bounden  ha entered  into  a  certain  contract  with  the  City  of 

,  Illinois,  bearing  date  the day  of 

,  A.  D.  ISl..,  which  said  contract,  togetlier  with  the  maps, 

plats,  plans,  profiles  and  speeiflcations,  referred  to  therein  and  made  a 
part  thereof,  by  reference,  are  hereby  expressly  referred  to  and  made  a 
part  hereof,  by  reference,  for  the  improvement  of 

in  said  city,  in  accordance  with  the  proviaiona  of  said  ordinance  anthor- 
icing  the  doing  of  said  work,  and  made  a  part  of  said  contract  by  reference, 
and  hereby  made  a  part  of  this  bond  by  reference. 

Now,  therefore,  if  the  said shall  in  all  re- 
spects, well  and  truly  keep  and  porfonn  the  said  contract  on 

part  to  be  performed  in  strict  accordance  with  the  terms 

thereof  and  the  said  ordinance,  maps,  plans,  plats,  profiles  and  specifica- 
tions  referred   to,   and   in   the   time   and   manner   therein   prescribed,  and 

further  shall  indemnifj,  keyp  and  save  harmless,  the  said  CSty  of 

against  all  claims,  losses,  demands,  liabilities,  suite,  judg- 
ments, costs,   damages  and  expenses,  which  may  in  any  way  be  made. 
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bnmght,  nuUined,  m  recorered,  againgt  said  city,  or  which  nmj,  in  tmjr- 
wise,  come  againat  said  eitj,  in  eoneequcnee  of  the  Bwarding  or  execution 
of  such  contract,  or  the  doing  of  the  work  or  mahing  of  the  improve- 
ment therein  provided  for,  or  which  maj  in  an7iTi8e  reeult  from  the  eare- 

leeeneee  or  neglect  of  laid ,  agents,  eraployeea 

or  workmen  In  an;  respect  whatever,  or  which  may  result  on  aeeonut  of 
Bi^  infringement  of  an;  patent,  bj  reason  of  an;  of  the  materials,  ma- 
chinerjr,  devices,  or  apparatus  used  or  employed  in  the  performance  of 
■aid  contract,  or  the  work  therein  provided,  and,  moreover,  shall  pa;  to 
■aid  eit;  an;  sum  or  stuns  of  mone;  determined  b;  the  Board  of  Local 
Improvements  of  said  eit;,  to  be  due  said  cit;,  b;  reason  of  an;  failure 
or  neglect  in  the  performance  of  tbe  requirements  of  said  contract,  where- 
fore, the  said  Board  of  Local  Improvements  shall  have  elected  to  suspend 
the  same,  and  shall  pa;  the  cost  of  making  good  defects,  faults  and  im- 
perfections appearing  or  existing  in  said  work  or  improvement,  then  this 
obligation  to  be  null  and  void,  otherwise  to  remain  in  full  force  and  effect. 
And  it  is  hereb;  expressly  understood  and  agreed,  and  made  a  con- 
dition hereof,  that  an;  judgment  rendered  against  said  eit;,  as  afore- 
said, because  of  anything  herein,  or  in  said  contract  contained  or  pro- 
vided for,  when  notice  of  tbe  pendenc;  of  such  suit  shall  have  been  given 

said   shall 

be  conclusive  against  each  and  all  parties  to  this  obligation  as  to  amount, 
Habilit;,  and  all  other  things  pertaining  thereto. 

(Beel.) 

(Seal.) 

(Seal.) 

(Seal.) 

Approved :  


Statk  or  lUJNOta,  } 

Count;  of  J 

I,    ,  a  Notar;  Public,  in  and  for 

■aid  count;,  in  the  state  aforesaid,  do  hereby  certify  that 

who  are  each  personally  known  to  me  to  be 

the  same  persons  whose  names  are  subscribed  to  the  above  and  foregoing 
bond,  appeared  before  me,  this  da;,  in  person,  and  severally  acknowledged 
that  the;  signed  and  sealed  the  said  instrument,  as  their  free  and  voluntary 
act,  tor  the  uses  and  purposes  therein  set  forth. 

Given  under  ni;  hand  and  notarial  seal  this day  of 

,  A.  D.  19.... 


Notary  Public 
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Statx  or  Illinois, 
Oauntj  of  


,  being  dolj  swora,  on 

rath,  depOM  ond  Mf  that  we  are  each  wurtb  the  nun  of 

DoUah,  over  Uid  above  all  ineDmbhuieea  and  rtatntory 

exemptione. 

SuBsouBD  and  sworn  to  before  me,  thia daj  of 

,19.... 


State  or  Ilumws, 
Conn^  of 


,  being  duly  sworn,  on 

Ofttb  deposes  and  sayi  that  be  U  worth  the  sum  of 

DoUare,  over  and  above  all  incombranees  and  statutory  ex- 
emptions. 

id  sworn  to  before  me,  this daj  of . . ! 

,  1». . . . 


Notai7  PttbUe. 

POEM  NO.  90 


Be  it  Betolved,  That  all  notices  of  awards  of  contracts  bj  this  Board, 
under  and  bj  virtue  of  an  Act  entitled  "Ad  Act  Concerning;  Local  Im- 
provementa,"  approved  June  Ilth,  1897,  in  force  July  1st,  1897,  be  ad- 
vertised in  the ,  a  

newspaper,  published  and  circulated  in  this  cit?. 

Be  U  further  Beeolved,  That  thia  order  be  entered  in  full  in  the  records 
of  this  Board. 


FOEM  NO.  91 

NOTICE  OF  AWABD 

Notice  is  hereby  given  that  the  Board  of  Local  Improvements  of  tlte 

(Sty  of ,  niinoia,  at  a  meeting  held  on  the 

day  of ,  19... .,  did  award  the  contract  for  the  con- 
struction of  the  improvement  of  (here  describe),  as  contemplated  by  Or^- 
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nance  No ,  to ,  on 

propoMl  aa  followB. 

Dated .lUinois, ,1».... 

pMcident  of  the  Board  of  Local  ImproTements  of.. ,  IIL 


FOEM  NO.  92 

PIEST  VOUOHEK  ON  ACCOUNT  OP  WOBK  DONE 


VovtAer  Ko Speoial  AmmumiH  No. 

To  the  Treatirer  of  the  City  of ,  lU.: 

From  the  funds  realized  from  the  eoUeetion  of  the  first  inataUment 

of  the  special  assessment  le^ed  bj  the  dtj  ot , 

IIUdoIs,  and  confirmed  by  the Oonrt  of 

Coanty,  lUiaoiB,  for  the  ifflproTement  of 

in  said  city,  u  provided  for  in  and  by  Ordinance  No. of  said 

city,  but  out  of  no  other  tai  or  fund,  pay  to , 

the  som  of DoUars  (» ). 

This  Toneher  is  given  on  account  of  irork  done  in  pursoanee  of  con- 
tract entered  Into  for  the  making  of  the  above  mentioned  improTement 
and  is  the  first  voucher  iasned  on  account  of  such  -work  done. 

The  holder  hereof  expresslj  agrees  In  all  things  to  be  goveroed  bj  an 
Act  of  the  Qeueral  AsHemblj  of  the  State  of  niinois,  entitled  "An  Act 
Coueeming  Local  Improvements,"  approved  June  11th,  18S7,  in  force  July 
1st,  ISSl,  and  all  acts  amendatorr  Uiereof. 

This  voucher  is  pajable  at  the  ofllee  of  the  Ci^  Treaaurj  of  the  Oltj 

of ,  Illinois,  Bolelj  out  of  the  collection  of  the  first 

instaUment  of  said  aseewment. 

(Sty  of ,  IIL, 

Bj  

Attest:   

NoTK: — Other  vouchers  against  the  first  installment  may  be  drawn  to 
conform  to  the  form  above  given. 

The  first  voucher  "on  account  of  work  done"  need  not  aeeeaiarily 
be  drawn  against  the  first  installment.  That  installment  may  be  exhausted 
by  other  vouchers  having  a  preference  upon  it. 
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TOUCHEB  BEDEEUABLB  IN  BONDS 


Voucher  No Bpeoial  Attetnuent  So. 

To  the  Trtaturer  of  the  dttt  of ,  IS.: 

Of  the  bonds  ismed  or  to  bo  Umied  in  anticipation  of  Ui«  eollMtion 
of  the  deferred  iuat&Umants  of  the  apecial  nsseannent  Iflvied  bj  the  (Stj 

of ,  Illinoia,  and  confirmed  by  the 

Court  of Coonty,  Illinoij,  for  the  purpose  of  improv- 

in  Mid  city,  u  prOTided  for  in  and  by  Ordinance  No. of  Mid 

city,  pay  and  deliver  to apedat  saaeaa- 

ment  bonda  to  the  amount  of DoUaia 

(( ),  deducting,  howeTer,  the  iutereet  accrued  on  the  aame  to 

This  voucher  is  given  on  account  of  payment  of 

The  holder  thereof  expressly  agrees  in  all  things  to  be  governed  by  an 
Act  of  the  Qeneral  Assembfy  of  the  State  of  IlUnoia,  entitled  "An  Act 
Coueeroing  Local  Improvements,"  approved  June  14tli,  1897,  in  force  July 
1st,  1897,  and  all  acts  amendatory  thereof. 

City  of  ,  IlL, 

By  

Attest:   


FOBM  NO.  94 

VOUCHEB  PAYABLE  IN  MONET  FROM  SALE  OP  BONDS 


FotiiCher  No. Special  Atteiement  No. 

To  the  Treaam-er  of  the  City  of ,  lU.: 

From  the  funds  realized  or  to  be  realized  from  the  sale  of  the  bonda 
issued  in  anticipation  of  the  collection  of  the  deferred  Installments  of 

the  special  assessment  levied  by  the  City  of ,  Illinois, 

and  conflrmed  by  the Conrt  of 

County,  Illinoia,  for  the  purpose  of  improving 

in  said  city,  as  provided  for  in  and  by  Ordinance  No. of  said 

city,  but  out  of  no  other  tax  or  fund,  pay  to , 

the  sum  of Dollars  (t ). 
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TUa  Tonchei  ia  giTen  in  pSTineiit  of 

The  holder  thereof  ospnetty  agrees  in  all  tbinga  U>  ba  governed  by  an 
Aei  of  the  General  Asaembfy  of  the  State  of  IlUnois,  entitled  "An  Aot 
Coneeming  Local  Improvements,"  approved  June  lltb,  1897,  in  force  Jnlj 
let,  18&7,  and  acta  amendatory  thereof.  Payable  at  the  offiee  of  the 
Treasurer  of  the  Citj  of ,  IlUnoiB. 

atj  of  ,  IlL, 

By 

Attest:  


POEM  NO.  95 

Tiaat  TOUCHES  CBBTIFICATE 


Statk  of  IliUITtaB, 
Oounty  of 


In  the  Matter  of  the  Petition  of  the  Caty  of , 

to  Levy  a  Special  Assessment  to  Pay  the  Cost  of  the  Local  I 


To  tlie  dork  of  the Cottrt,  Caumiy,  lU.: 

By  virtue  of  the  reqnitementa  of  an  Act  of  the  Oeneral  Aaaembly  of 
the  State  of  Illinois,  entitled  "An  Act  Concerning  Local  Improvementa," 
approved  June  14th,  1897,  and  amendments  thereto,  the   Board  of  Local 

Improvements  of  the  City  of ,  IHinoia,   does  hereby 

certify  that  on  the day  of ,  19 ,  there 

was  iasned  to ,  a  first  voucher  on  account  of 

wor][  done  on  the  above  named  improvement,  in  the  amount  of  ( 

Approved  and  signed  by  the  Board  of  Local  Improvements  of  the  City 

of IDinoIa,  and  its  Becret&ry,  this day 

of ,19.... 


Board  of  Local  Improvementa  of  the  CHty  of 

,  Secretary. 
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FORM  NO.  96 

ENQINEEB'S  BEPOET  OF  PINAL  COMPLETION  TO  BOABD 

,IU., 19.... 

To  ihe  Board  of  Local  ItnprovenunU  of  the  City  of , 

/Iltnou: 

QeuUemen: — I  beg  to  certify  that  the  woik  of  the  local  impioTement 

Ol Street,  in  the  City  of , 

UlinotB,  from  the line  of , 

Street,   to   the ; line   of , 

Street,  has'  been  finally  completed,  and  that  the  cost  of  the  mne  is  tu 

Sq.  yds.  of  paving  at  | per  sq.  yd. t 

Liu.  ft.  cuibinE  at  ( per  ft. I 

Total  due  contractor  t 

Beeapitulation. 

Estimated  cost  of  improvement  ( 

Amount  paid  contractor $ 

Amonnt  due  contractor   $ 

Conrt  costs  and  DaceaBary  expenses $ $ 


Amonnt  estimated  to  pay  aecruiD?  interest  on  bonds  and 
Tonchers  issued  to  anticipate  collection  of  aaaess- 

Amount  to  be  rebated   $., 


BespectfuUy  aubmitted, 


FORM  NO.  97 


Btati  or  Illinois 
Coonty  of 


In  the Court, 

To  the Term,  A.  D.  10. . . . 

In  the  Matter  of  the  Petition  of  the  City  of ,  Illiiiois, 

to  Levy  a  Special  Assessment  to  Pay  the  Cost  of  the  Local  Improve- 
ment  of   
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AppEnUon  and  Oertiflcate  of  Board  of  Local  ImpTOTementa  on  Oompletion 

of  Work. 
To  the  Bonorabl«  J^tdge  FretiSing: 

Now  comes  tbe  Board  of  Local  Improvements  of  tlio  Citj  of 

,  Illinois,  and  preuttts  heiewith  its  certiflcata  of  tba  final 

eomplation  and  acceptance  of  tbe  worli  provided  for  in  the  abore  mentioaed 
proceedings,  and  causes  tbe  cost  thereof,  together  with  the  amount  esti- 
matad  hj  the  said  Board  to  be  required  to  pay  accruing  interert  on  bonds 
and  Toneliera  iasned  to  anticipate  collection  of  the  assessment  herein,  to 
be  certified  to  this  Court 

Wherefore,  this  Petitioner  makes  application  to  ssid  Court  to  conaider 
and  determine  whether  or  not  the  facta  and  matters  stated  in  the  hereto 
attached  certificate  ate  true,  and  to  set  a  time  and  place  to  consider  and 
determine  sacb  facts  and  matters. 


Board  of  Local  Improvements  of  the  City  of.. 

FOBM  NO.  98 


Statk  or  iLuitwa, 
Ooau^  of 


In  the  Matter  of  the  Petition  of  the  Cltr  of ,  HUnoia, 

to  Lerjr  a  Special  Assessment  to  Pay  the  Oost  of  the  Local  Improve- 
ment of  

Application  and  Certificate  of  Board  of  Local  Improvements  on  Completion 
of  Work, 

To  the  Eonorable  Judge  Fretidinff: 

Tbe  Board  of  Local  Improremests  of  the  City  of , 

Illinoii,  does  hereby  certify  that  the  work  on  the  improvement  made  in 
pnrsnance  of  tlie  ordinance  herein,  has  been  finally  completed  and  ac- 
cepted by  Bidd  Board  of  Local  Improvements;   that  the  cost  of  sud  im- 

proveinent  is  the  stun  ot  $ ;  that  the  amount  estimated  by  said 

Board  %o  be  required  to  pay  accruing  interest  on  bonds  and  vouchers 
Ifsned  to  anticipate  collection  of  the  assessment  herein,  is  the  sum  of 

t ;  that  the  total  amount  assessed  for  said  improvement  npon 

tha  psblle  and  private  property  is  the  sum  of  • ,  and  that 
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■aid  Uat  mentioned  Bom  does  not  exceed  the  cost  of  said  improvement 
and  the  amount  estifnated  to  be  required  to  paj  interest  as  lierein  above 
itated,  and  that,  therefore,  the  judgment  rendered  herein  shall  not  be 
reduced  or  in  anywise  abated. 

And  the  BsseaBment  herein  being  divided  into  inataUments,  eaid  Board 
eertiflea  that  eaid  improvement  conforms  subBtantiall;  to  the  require- 
ments of  the  original  ordinaoce  for  the  eonstroction  of  the  same. 


Board  of  Local  Improvements  of  the  CStjr  of ,  IlL 

FOEM  NO.  99 

CEBTTFICATE  OP  OOMPLBTION  AMD  ACCEPTANCE— WHEN 
ABeESSHENT  EXCEEDS  COST 

BTATK  or  IlUMOIB,  ) 

Coun^  of  j 

In  the Court, 

To  the Term,  A.  D.  19 

In  the  Uatter  of  the  Petition  of  the  City  of ,  HHnois, 

to  Levy  a  Special  Aaaessment  to  Paj  the  Cost  of  the  Local  Improve- 
ment of  

Application  and  Certificate  of  the  Board  of  Local  Improvements  Mi 
Completion  of  the  Work 
To  ik«  Honorable  Judge  Freaiding: 

The  Board  of  Local  Improvements  of  the  (^ty  of , 

Illinois,  does  hereby  certify  that  the  work  on  the  improvement  made  in 
pnrsnance  of  the  ordinance  herein,  has  been  finally  completed  and  ac- 
cepted by  said  Board  of  Local  Improvomente;  that  the  cost  of  said  im- 
provement is  the  sum  of  $ ;   that  the  amount  estimated  by 

said  Board  to  be  required  to  pay  accruing  intereat  on  bonds  and  vouchers 
iamied  to   anticipate  collection  of  the  assessment  herein,  is  the  sum  of 

t ;  that  the  total  amount  assessed  for  said  improvement  upon 

the  public  and  private  property  is  the  sum  of  ( ,  and  that 

said  last  mentioned  sum  exceeds  the  cost  of  said  improvement  and  the 
amount  estimated  to  be  required  to  pay  interest  as  hereinabove  stated, 

and  that,  therefore,  the  sum  of  t shall  be  abated  and  the 

judgment  entered  herein  shall  be  redneed  and  abated  accordmgly. 

And  the  assessment  herein  being  divided  into  installments,  said  Board 
certifies  that  said  improvement  conforms  substantially  to  the  t 
of  the  original  ordinance  for  the  constmction  of  the  same. 


Board  of  Local  Improvements  of  the  City  of ,  IlL 
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Statk  or  Zluhois,  1 

Ooas^  of  i" 


In  Ow  Hatter  of  the  Petitioii  of  tbe  Git?  of ,  niinoU, 

to  Lev;r  1^  SpwU  AMessment  to  Ptj  the  Cost  of  the  Local  Improve- 
meiit   of    


Applkfttion  knd  Certificate  of  the  Board  of  Local  ImpraTementa  on 
Complation  of  Work 

Nowok  thia dajof ,  A.D.  19...., 

eomea  the  Board  of  Local  ImproremeDts  of  tbe  dtj  of , 

niisoia,  and  preMots  Its  certificate  of  final  eoropletion  and  acceptance  of 
the  improvement  herein,  and  the  cost  thereof,  togetber  with  its  applica- 
tion to  thia  Goort,  to  consider  and  determine  whether  or  not  the  matters 
and  facts  stated  in  said  certificate  are  true. 

It  is  Osdiud  bt  the  Coukt,  That  a  hearing  thereon  be  had  in  this 

Court  on  the daj  of ,  A.  D.  IB at 

the  hour  of o'clock H.,   or  as   soon  thereafter  as  the 

business  of  the  Court  will  permit. 

It  IB  FuKTHtt  OsmBKt  bt  tbe  Coubt,  That  all  objections  to  the  said 
certificate  and  appUeation  be  filed  in  said  cause  before  the  time  set  for 
such  hearing. 

Judge  of  said  Court. 


FORM  NO.  101 

OBDEB  OP  COUBT  CONPIBMING  APPLICATION  AND   CEETIPI- 
CATE— NO  OBJECTIONS— NO  BEBATE 

SlATK  OF  ILLIMOIB,  1 

County  of  J 

In  the Court, 

To  the Term,  A.  D.  19 

In  the  hlatter  of  the  Petition  of  tbe  <Str  of ,  lUinoia, 

to  Levy  a  Special  Asaetsment  to  Pay  the  Cost  of  tbe  Local  Improve- 
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ApplkaUon  sod  Geitifleat«  of  the  Boud  of  Local  ImprOTemeiits  on 
Completion  of  th«  Work 

Now  on  tUa day  of ,  A.  D.  19 , 

thU  being  one  of  tlie  regular  judicial  daji  of  the 

Term,  A.  D.  1ft ,  of  aaid  Court,  eomes  the  Petitioner  herein,  the  Board 

of  Local  Improrementa  of  the  City  of ,  Illinoia,  by 

,  ita  attorney,  and  movee  the  Court  for  de- 
fault herein,  and  for  the  judgment  of  thia  Court,  finding  tliat  all  the 
matteri  and  facts  stated  and  alli^ed  in  the  certificate  filed  herein,  by 
said  Board,  are  true,  and  that  the  aaid  improvement  conforma  mibatan- 
tially  to  the  requirements  of  the  original  ordinance  for  the  eoustmetion 
of  the  same;  and  this  cause  coming  on  to  be  heard  npon  the  evidence 
introduced  by  the  Petitioner  herein,  and  no  objections  to  eaid  application 
and  certificate  or  proceedings  herein  luring  been  filed,  and  no  defenae 
thereto  being  made,  and  the  Court  being  ful^  adviaed  in  the  premiaea, 
it  ia  adjudged  by  the  Court  that  the  application  and  certificate  filed  by 
the  Petitioner  herein  are  in  all  respects  legal  and  sufficient;  that  notien 
of  this  hearing,  ae  preacribed  by  law,  were  posted  in  at  least  four  pnblie 

places  in  the  neighborhood  of  said  improvement  in  sold  CSty  of 

,  at  least  fifteen  days  prior  to  the  time  fixed  for  the  hearing 

herein  and  hereon,  and  a  like  notice  was  published  ("at  least  five  sue- 
cessive  days"  or  "onee  in  each  week  for  two  auecesalTe  weeks"  aa  the 

ease  may  be),  in  tie (a  "daily"  or  "week^" 

as  the  ease  may  be),  secular  newspaper  of  general  circulation  regularly 

published  in  the  said  City  of ,  for  at  least  aiz  moutha 

prior  to  the  flrst  publication  of  sold  notice;  tiiat  the  first  publication 
of  the  notice  aforesaid  waa  hod  at  least  fifteen  days  prior  to  the  time 
fixed  by  the  Court  for  the  bearing  herein  and  hereon;  that  said  notices, 
by  posting  and  publishing,  in  all  respects  complied  with  tlie  statutes  of 
this  state  in  such  cases  mode  and  provided,  and  were  in  all  respects  legal 
and  luffieient,  and  posted  and  publidied  in  manner  and  form  prescribed 

It  ia  further  found  and  adjudged  by  the  Court  that  it  haa  obtained 
full  and  complete  jurisdiction  of  all  the  persons  having  or  claiming  any 
Interest  in  any  of  the  premises  mentioned  and  described  in  the  aneai- 
ment  roll  heretofore  confirmed  in  this  cause  and  of  the  property  therein 
described  and  Basessed,  and  of  this  cause  and  the  subject-matter  thereof. 

It  la  THxaiTosi  ORD^m  and  Adjttdoxd  bt  this  Coubt,  That  de- 
fault be  and  the  same  ia  hereby  entered  against  each  and  all  of  the  lots, 
blocks,  tracts  and  parcels  of  land  and  property  assessed  and  described 
in  the  said  asseasment  roU  and  report  for  the  siud  Improvement  as  here- 
tofore confirmed  in  thia  Court,  and  ell  persons  having  or  claiming  an 
interest  in  any  of  said  premises. 

The  Court  further  finds  and  adjudges  that  all  the  matters  and  facts 
stated  in  aoid  certificate  filed  in  thia  cause  by  the  said  Board  of  Local 
Improvemcnta  are  true;  that  the  said  improvement  conforma  substantially 
to  the  requirements  of  the  original  ordinance  for  the  construction  of  the 
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Mune;  that  the  total  amount  anesaad  for  the  said  hnproTement  upon  the 
pnblic  and  private  property  doei  not  eic«ed  the  cost  of  the  said  improve- 
roent  and  the  amount  estimated  to  be  reqiiired  to  pay  interest  on  bonds 
and  vouchers  issued  to  antieipate  collection  of  said  assesHraent,  and  that 
the  said  aaseasment  as  heretofore  confirmed  shall  not  be  abated  or  reduced. 
It  is  Fukthik  Okdebsd  ahd  Ajuddoid  bv  the  Goubt,  That  the  said 
certificate  of  the  said  Board  of  Local  Improvements  be  and  the  same  is 
hereby,  in  all  leHpects,  approved  and  confirmed,  and  that  the  said  assess- 
ment, as  heretofore  made  upon  the  public  and  the  private  proper^  owners, 
shall  stand  as  heretofore  confirmed  by  this  Ooort. 

Approved:    , 


FORM  NO.  102 

OEDEB  OF   OOUBT   CXJNriBMING   APPLICATION   AND   CEBTIPI- 
CATB— OBJECTIONS— NO  EBBATB 

State  ot  iLLiNaiB,  ) 

CouDtf  of ( 


In  the Court, 

To  the Term,  A.  D.  19. . . . 

In  the  Uatter  of  the  Petition  of  the  CHty  of ,  Illinois, 

to  Levy  a  Special  Assessment  to  Fay  the  Cost  of  the  Local  Improve- 
ment  of    


Application  and  Oertifleate  of  the  Board  of  Local  Improvements  on 
Completion  of  the  Work 

Now  on  this day  of ,  191.,,  this  be- 
ing one  of  the  re^lar  judicial  days  of  the Term, 

191. .,  of  said  IJonrt,  comes  ths  Petitioner  herein,  by , 

its  attorney,  and  makes  proof  of  giving  of  the  notice  by  law  required, 
by  posting  and  pablishing,  and  moves  the  Court  for  default  herein  against 
all  persons  and  property  on  acconnt  of  which  objections  have  not  been 
heretofore  Sled. 

And  the  Court  being  fnlly  advised  in  the  premises,  it  is  ordered  and 
adjudged  by  the  Court  that  default  be  and  the  same  is  hereby  entered 
against  each  and  all  of  the  lota,  blocks,  tracts  and  parcels  of  land  and 
property  assessed  and  described  in  the  assessment  roll  and  report  for  ths 
improvement  herein,  heretofore  confirmed  In  this  Court  and  all  persona 
having  or  claiming  an  interest  in  any  of  said  premises  on  account  of  which 
objections  luve  not  been  heretofore  filed. 
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And  nowonthia day  of ,  A.  D,  IB , 

it  being  aiaa  one  of  the  regular  jndiefal  i»ja  of  tbe , 

le ,  Term  of  tliia  Ooort,  tliu  eaoH  coming  on  to  be  baard  opon  the 

objections    flled    bj ,    herein,    nnd    the    Court 

having  heard  the  eridence  and  aigoments  of  counsel  and  being  fullj  adTised 
in  the  premiies,  orden  and  adjudges  that  said  objections  be  and  the  mue 
are  hereby  overruled. 

And  now  on  the day  of ,, ,  1» ,  it 

being  also  one  of  the  regular  judicial  days  of  said  term  of  said  Ooort, 
eomeg  the  Petitioner  herein  and  moves  the  Court  for  judgment  on  the 
certificate  and  application  heretofore  filed  herein,  and  this  eause  coming 
on  to  be  heard  upon  said  motion,  and  the  Court  having  heard  the  evi- 
dence introduced  by  the  Petitioner  herein  and  the  argomeute  of  counsel, 
and  being  folly  advised  in  the  premises,  and  sU  objections  having  been 
disposed  of,  it  Is  found  and  adjudged  by  the  Court  that  the  application 
and  certifleate  filed  by  Uie  Petitioner  herein  are  in  all  respects  legal  and 
sufficient;  that  notices  of  this  hearing,  as  prescribed  by  law,  were  posted 
In  at  least  four  public  places  in  tite  neighborhood  of  said  improvement 

in  said  City  of at  least  fifteen  days  prior  to  tb« 

time  fixed  for  the  hearing  herein  and  hereon,  and  a  like  notice  was  pub- 
lished  ("at  least  five   successive  days"  or  "once  in  each  week  for  two 

successive  weeks"  as  the  ease  may  be),  in  the 

(a  "daily"  or  "weekly"  as  the  case  may  be)  secular  newspaper  of  gen- 
eral circulation,  regular^  published  in  the  said  City  of , 

for  at  least  six  months  prior  to  the  first  publication  of  said  notice;  that 
the  first  publication  of  the  notice  aforesaid  was  had  at  least  fifteen  days 
prior  to  the  time  fixed  by  the  Court  for  the  bearing  herein  and  hereon,  and 
that  said  notlees,  by  posting  and  publication,  in  all  respects  complied  with 
tiie  statutes  of  this  state  In  such  cases  made  and  provided,  and  were  in 
all  nspects  legal  and  sufficient,  and  posted  and  published  in  manner  and 
form  prescribed  by  law. 

It  is  further  found  and  adjudged  by  the  Court  that  it  has  obtained  full 
and  complete  jurisdiction  of  all  the  persons  having  or  claiming  any  interest 
in  any  of  the  premises  mentioned  and  described  in  the  aaeeasment  toll 
heretofore  confirmed  in '  this  cause  and  of  the  property  therein  described 
and  assessed,  and  of  this  cause  and  the  subject-matter  thereof. 

It  Is  further  ordered  and  adjudged  by  the  Court  that  all  the  matters 
and  facts  stated  in  the  said  certificate  filed  in  tills  cause  by  the  said 
Board  of  Local  Improvements  are  true;  that  the  said  improvement  eon- 
forms  substantially  to  the  requirements  of  the  original  ordinance  for  the 
construction  of  the  same;  that  the  total  amount  assessed  for  said  improve- 
ment Dpon  the  public  and  private  proper^  does  not  exceed  the  cost  of 
said  improvement  and  the  amount  estimated  to  be  required  to  pay  Interest 
on  bonds  and  vouchers  issued  to  anticipate  collection  of  said  assessment, 
and  that  the  said  assessment,  as  heretofore  confirmed,  shall  not  be  abated 
or  reduMd. 

It  is  FTTaTHSB  Oboerkd  mo  ADJimant  by  the  Cotikt,  That  the  said 
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certifleate  of  the  said  Board  of  Local  Impiovementi  be  and  the  Mme  ia 
heiebT-,  in  all  reapecta,  approred  and  conflrmed,  and  that  tiie  said  aawai- 
ment,  w  heretofore  made  upon  the  public  and  the  private  property  ownera, 
■hall  itand  aa  heretofore  confirmed  by  thia  Court. 

Approved :    , 

Judge. 


FORM  NO.  103 


Stats  or  Iuukoib, 
Countj  of  


In  the Court, 

To  the Term,  A.  D.  10 

Id  the  Hatter  of  the  Petition  of  the  City  of 

niinois,  to  Levy  a  Special  ABaesament  to  Fay  the  Cost  of  the  Local 
Improvement  of    


Application    and   Certificate    of    the    Board   of    Local    Improvementa    on 
Completion  of  Work 

And  now  on  thia day  of ,  A.  D.  19 ,  thli 

being  one  of  the  regular  judicial  days  of  the Term, 

A.  D.  19. . . .,  of  aaid  Court,  eomea  the  Petitioner  herein,  the  Board  of  Local 

Improvements  of  the  City  of  ,  Illinoia, 

by  ,  ita  attorney,  and  moves  the  Court,  finding 

that  all  the  mattera  and  facta  atated  and  alleged  in  the  certificate  filed 
herein,  by  said  Board,  are  true,  and  that  the  said  improvement  conforms 
■ubstantially  to  the  reqnirementa  of  the  original  ordinance  for  the  con- 
struction of  the  same;  and  thia  cause  coming  on  to  be  heard,  upon  the 
evidence  introduced  by  the  Petitioner  herein,  and  no  objections  to  said 
application  and  certificate  or  procccdioge  herein,  having  been  filed,  and 
no  defense  thereto  being  made,  and  the  Court  being  fully  advised  in  Uie 
premises.  It  ia  adjudged  by  the  Court  that  the  application  and  certificate 
filed  by  the  Petitioner  herein  are  in  all  respeeta  legal  and  sufficient;  that 
notieea  of  this  hearing,  aa  prescribed  by  law,  were  poated  In  at  least  four 
publie  plaeea  in  the  neighborhood  of  said  improvement  in  the  aaid  City 

of ,  at  least  fifteen  days  prior  to  the 

time  fixed  for  the  hearing  herein  and  hereon,  and  a  like  notice  waa  pub- 
liahed  ("at  least  five  successive  days"  or  "once  in  eaeh  week  for  two 

■ueeessive  weeks"  as  the  case  may  be)  in  the 

(a  "daily"  or  "weekly"  as  the  case  may  be)  seeular 
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tie«npftp«r  of  general  circulation,  regularly  pablUied  in  tiie  aaid  Oi^  of 

for  at  iMBt  six  moutha  prior  to  the  flnt 

publication  of  Mid  notice;  that  the  flrat  publieation  of  the  notice  afore- 
nid  was  had  at  least  fifteen  days  prior  to  the  time  fixed  by  the  Oourt 
for  the  bearing  herein  and  hereon  ^  that  said  noticed,  by  poating  and  pnb- 
Ueation,  in  all  reipeeta  compiled  with  the  ctatutes  of  thla  state  in  sneh 
CMU  made  and  provided,  and  were  in  all  reapectg  legal  and  sulBeient,  and 
posted  and  published  in  manner  and  form  prescribed  by  taw. 

It  Is  further  found  and  adjudged  by  the  Oonrt  that  it  has  obtained 
full  and  complete  jurisdiction  of  all  the  persons  having  or  elaiming  any 
interest  in  any  of  the  premises  mentioned  and  described  in  the  aseossment 
roll  heretofore  confirmed  in  this  cause  and  of  the  property  therein  de- 
scribed and  assessed,  and  of  this  cause  and  the  subject  matter  thereof. 

It  IB  Theutcak  Okdbed  and  ADjin>aE>  Bt  vma  Ooubt,  That  jndp 
moot  be  and  Um  same  is  hereby  entered  against  each  and  all  of  the  lota, 
blocks,  tracts  and  parcels  of  land  and  property  assessed  and  described 
in  the  said  assesment  roll  and  report  for  the  said  improvement  as  hereto- 
fore confirmed  in  this  Court,  and  all  persons  having  or  claiming  an  interest 
in  any  of  said  premises. 

The  Court  further  finds  and  adjudges  that  bU  Ae  matters  and  facts 
stated  in  said  certificate  filed  in  this  cause  by  the  said  Board  of  Local 
Improvements  are  true;  that  the  said  improvement  conforms  substantially 
to  the  requirements  of  the  original  ordinance  for  the  eonstraetieD  of  the 
same;  that  the  total  amount  assessed  for  the  said  improvement  upon  the 

public  and  private  property  is  the  sum  of  | ;  and  that  the 

cost  of  the  said  improvement,  including  the  amount  estimated  by  said 
Board  to  be  required  to  pay  interest  en  bonds  and  vouchers  issued  to 

anticipate  eoUection  of  said  assessment,  is  the  sum  of  I ;  and 

that  the  sum  of  $ shall  be  abated. 

It  la  FuaTHBk  OaoiEiD  akd  Adjusod  bt  the  Coubt,  That  the  said 
certiflcate  of  the  said  Board  of  Local  Improvements  be  and  the  same  is 
hereby,  in  all  respects,  approved  and  confirmed,  and  that  the  said  assen- 
ment,  as  heretofore  made  upon  the  public  and  private  property,  as  the 
same  was  heretofore  confirmed  by  the  judgment  of  this  Court,  and  upon 
each  and  every  lot,  block,  tract  and  parcel  of  land  and  property  assessed, 
ehaU  be  abated  and  reduced  proportionately  to  the  public  and  to  the  private 
property  owners,  and  shall  be  credited  pro  rata  npon  the  respective  assess- 
ments for  said  improvement  in  the  amounts  set  forth  in  the  hereto  attached 
schedule,  and  that  the  said  assessment  be  and  the  same  is  hereby  confirmed 
as  so  reduced  against  the  public,  and  each  installment  thereof,  and  against 
each  lot,  block,  tract  or  parcel  of  land  and  property  assessed,  and  eaeli 
installment  thereof. 

It  is  Fuktheb  Obdered  bt  thi  Coubt,  That  this  judgment  be  certified 

by  the  Clerk  of  this  Court  to  the ....of  sud  CSty 

of 

Approved: , 

Judge. 

NoTK: — Attach  schedule  of  rebated  assessment  rolli 
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FOEM  NO.  104 

OBDBB  OP   OOUBT— CWNPIEMING   APPLICATION   AND  CEBTIPI- 

CATE— NO  OBJECTIONS— A  BBBATB  APTBB 

OEBTIPIED  FOE  COLLECTION 

Stats  w  Ilunms,  ) 

Cotmt;  of   I 


In  the  Hatter  of  the  Petition  of  tho  Oit)'  of 

minoia,  to  Lerj  n  Bpeeial  AEseaameut  to  Pa^  the  Cost  of  the  Loenl 
Improvement   of   


Application    and    Oertlfieate    of    tbe   Board   of   Local    ImproTeroents   on 
Completion  of  Work 

And  now  on  titia d^  of ,  A.  £.  19 ,  this 

being  one  of  the  rerntar  jodieial  days  of  the Tenn, 

A.  D.  19 ,  of  said  ConTt,.eomeB  the  Petitioaer  heieiu,  the  Board  of  Local 

ImproTementi  of  the  City  of    lUinoiB,  bj 

,  its  attome}',  and  moves  the  Court  for  de- 
fault herein,  and  for  the  judgment  of  this  Conrt,  finding  that  all  the 
mattera  and  facta  stated  and  alleged  in  the  certificate  filed  herein,  Isj 
■aid  Board,  are  tnie,  and  that  the  said  improvement  confoima  snbstan- 
tially  to  the  requirement!  of  the  original  ordinance  for  tbe  construction 
of  tbe  same;  and  thia  cause  coming  on  to  be  heard,  upon  tlk«  evidence 
introduced  lij  the  Petitioner  herein,  and  no  objections  to  s^d  application 
and  eertificate  or  proceedings  herein  having  been  filed,  and  no  defense 
thereto  being  made,  and  the  Court  being  fnllj  advised  in  the  prMniaes, 
it  ia  adjudged  bj  the  Court  that  the  application  and  certificate  Sled  bj 
the  Petitioner  herein  are  in  all  respects  legal  and  sufficient;  that  notices 
of  this  bearing,  as  prescribed  by  law,  were  posted  in  at  least  four  public 
places    In   tbo   neighborhood   of   said   improvement   in   the   said   City   of 

at   least  fifteen   dajs   prior   to   tbe   time 

fixed  for  the  hearing  herein  and  hereon,  and  a  like  notice  was  published 
("at  least  five  aueceaslve  days"  or  "once  in  each  week  for  two  aueceaslve 

weeks"  aa  the  case  may  be)   in  the   (a 

"daily"  or  "weekly"  as  the  ease  may  bo)   aecolar  newspaper  of  general 

eiicnlatioii,  regularly  published  in  the  said  (Sij  of 

for  at  least  six  months  prior  to  the  first  publicBtion  of  said  notice;  that 
tbe  first  publication  of  tbe  notice  aforesaid  was  had  at  least  fifteen  days 
prior  to  tbe  time  fixed  by  the  Court  for  the  hearing  herein  and  berQon; 
that  said  notices,  by  posting  and  pnblicstion,  in  all  respects  complied  with 
tbe  statotea  of  tU>  state  in  aneb  cases  made  and  provided,  and  were  in 
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nil  TSBpeetB  leg&l  and  mfflcient,  and  poated  And  publidied  in  muiDer  and 
form  prescribed  bj  Uw. 

It  ii  further  found  and  adjudged  b;  the  Court  that  it  haa  obtained 
full  and  complete  jnrisdietion  of  all  the  persons  haTing  or  elaimlng  an 
interest  in  anj  of  the  premisee  mentioned  and  described  in  the  assessment 
roll  as  heretofore  confirmed  in  this  cause  and  of  the  propertj  therein 
described  and  assessed,  and  of  this  cause  and  the  subject  matter  thereof. 

It  is  Tberefobx  Oksuied  akd  Asjudoid  sy  trib  Codkt,  That  default 
be  and  the  ssme  is  herebj  entered  against  each  and  all  of  the  lots,  blocks, 
tracts  and  parcels  of  land  and  property  assessed  and  described  in  the  said 
assessment  roll  and  report  for  the  said  improvement  as  heretofore  con- 
firmed in  this  Court,  and  all  persons  having  or  claiming  an  interest  in 
any  of  said  premiws. 

The  Court  further  finds  and  adjudges  that  all  the  matters  and  facta 
stated  in  said  certificate  filed  in  this  cause  bjr  the  said  Board  of  Local 
Improvements  are  true,  that  the  said  improvement  conforms  mbatantiallT 
to  the  reqairementa  of  the  original  ordinance  for  the  construction  of  U)« 
same;   that  the  total  amount  asBessed  far  the  said  improvement  upon  the 

public  aud  private  property  is  the  nun  of  ( and  that  the 

cost  of  the  Bsid  improTement,  including  the  amount  estimated  bj  said 
Board   to   be   required  to   pay   interest   on   bonds  and  vouchers  issued   to 

anticipate  collection  of  said  asBcssment,  is  the  sum  of  4 , 

and  that  the  sum  of  ( shall  be  abated. 

It  is  Fubthu  OBi«&n>  and  Adjudoid  bt  vbm  COckt,  That  tbe  aaid 
certificate  of  the  said  Board  of  Local  Improvements  be  and  the  same  is 
hereby,  in  all  respects,  approved  aud  confirmed,  and  that  said  assessment, 
as  heretofore  made  upon  the  public  and  private  propertj  as  tb»  same  waa 
heretofore  confirmed  bj  the  judgment  of  this  Court,  and  upon  each  and 
every  lot,  block,  tract  and  parcel  of  land  and  property  assessed,  shall  ba 
abated  and  redu^^ed  proportionately  to  the  public  and  to  the  private  ptvp- 
erl7  owners,  and  shall  be  credited  pro  rata  upon  the  reapeetive  assesanents 
for  said  improvement 

And  it  appearing  that  said  assessment  has  been  certified  for  collection, 
pursuant  to  the  provisions  of  an  Act  of  the  General  Assembly  of  this  state, 
entitled  "An  Act  Concerning  Local  ImprovemeDte, "  approved  June  14th, 
1697,  in  force  July  1st,  1SB7,  and  amendments  thereto,  and  the  first  inctadl- 
ment  of  such  assessment  having  become  due  and  payable,  it  is  ordered, 
adjudged  and  decreed  that  the  reduction  and  abatement  herein  ordered,  be 

and  the  same  is  hereby  made  pro  rata  upon  the  remaining 

installments,  so  that  said  assessment,  and  each  installment 

thereof,  and  the  assessment  against  each  and  every  lot,  block,  tract  and 
parcel  of  land,  and  each  installment  thereof,  shall  be  for  the  sum  or  sums 
shown  and  stated  in  the  hereto  attached  rebated  assessment  roll  or  si^ed- 
vle,  and  that  tbe  said  assessment  herein  be  and  the  same  is  hereby  con- 
firmed as  so  reduced  against  the  public  and  the  private  property  assessed, 
and  each  installment  thereof,  and  against  each  lot,  block,  tract  and  parcel 
of  land  and  property,  and  each  installment  thereof. 
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It  18  FuKTBiB  OBonnD  BT  THS  CoBBT,  That  this  judgment  be  certified 
bj  the  Olerk  of  thij  Coart  to  the of  Mid  Ci^  of 

Approved;  ■ , 

Judge. 
Non:— Attach  schedule. 


FOBM  NO.  105 


Stats  of  lujNcaB, 
Oountj  of 


At  a  regular  term   of  the    Court  within  and 

for  the  Countf  of  and  State  of  TUlnoifl,  begun 

and  held  at  the  Court  Houm,  in  the  Citj  of , 

in  «aid  Couatjr  of ,  on ,  the 

Aaj  at  ,  A.  D.  19 ,  it  bung  the daj  of 

,  A.  D.  19 ,  according  to  the  Act  of  the 

General  AsKinbly,  by  the  Hon.   (one  of 

the  Judges  of  the Judicial  Circuit)   (if  Coon^ 

Court  change  according),  of  the  State  of  IlUnois,  of  which  the  said 

County  of forms  a  part, 

the  following  pro- 
ceedings were  had,  tO'Wit: 
Present: 

Honorable  ,  Judge. 

*. . ,   Sherift. 

,  Bute's  Attomoy. 

,  Clerk. 


FORM  NO.  106 


Statu  or  Ilunois,  ) 

Conuty  of  ( 

I,  ,  Clerk  of  the  

Court,  within  and  for  the  County  of  ,  and  State 

of  Illinois,  do  hereby  certify  that  the  above  and  foregoing  is  a  true  and 
correct  copy  of  the  judgment  order  of  said  Court,  in  the  matter  of  the 
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petition  of  tlie  Cit^  of   ,  in  tbe  Owattf  of 

,  DlinoiB,  to  levy  a  apeeiftl   laao—meat  to  yaj 

tbe  eoat  of  th«  loc«l  trnprovement  of  Street,  from. 

to    ;   liao  A  eop7 

of  the  report  and  n— owment  roll  as  the  aame  was  eonflrmed  in  iKid  eause; 
also  a  eopj  of  the  flnt  voaeher  certificate  filed  lierein;  u  fnllj  and  oom- 
pletelf  as  the  said  seferal  mattan  appear  of  record  and  on  JUe  in  mj 
offiee. 

Im  Wmnsa  Whisbof,  I  have  hereunto  set  mj  hand  and  afBzed  tiia 

seal  of  said  Court,  at  m;  offiee,  in  the  Gitj  of , 

Illinois,  tUs da^  of .( 

A.  D.  19 


(Seal.)  Clerk  of  the  said Court. 


FOEM  NO.  107 

WABBANT  TO  COLLECTOR 

Btatk  of  Ilun<H8,  ] 

Coantj  of    1 

The  People  of  the  State  of  Illinois,  to , 

Collector  (of  Special  Taxes  and  Assessnenta)  of  tbe  Ci^  of , 

Illinois; 

Whbbxas,  The  Oonrt  of 

Coontj,  Blinois,  did  on  the di^  <>' >  ^  ^-  ^^ 

at  a  regular  term  of  said  Court  then  held,  eonflnn  the  foregoing  r*port 
and  aseesament  roll,  as  shown  in  the  order  of  said  Gonrt,  herewith  doly 
eertiSed,  and  to  which  tliis  warrant  is  attached. 

Now,  Tb^otwx,  Ton  are  herebj  oonunanded  to  make,  Istj  and  eol- 
leet,  in  manner  anthoriced  by  law  and  s>  directed  In  said  order  of  said 
Court,  as  a  special  assessment,  in  iuBtsHments,  upon  each  of  the  foregcrfn^ 
described  pieees  and  parcels  of  real  estate,  levied  for  the  improvement 
therein  mentioned,  the  several  simi  or  sama  of  money,  as  in  said  order 
of  Court  directed,  sot  opposite  to  the  real  estate,  respective^,  in  said 
foregoing  report  and  asaessment  roll,  respectivelj,  mentioned  or  described, 
and  to  proceed  herein  as  required  bj  law,  and  this  shall  be  joor  sufficient 
warrant  therefor. 

In  Witkiss  Whxriof,  I  haxe  hereunto  set  my  hand  and  affixed  the 

seal  of  said  Court,  at  my  offiee,  in  the  CSty  of , 

IllinoiB,  thU day  of ,  A_  D.  19 

<8eaL)  Clerk  of  the  said Cout. 
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state  of  lUi&ois 

Inddbisui.  CoKHisaiOH  (w  Ilxjhois 

Oily  Hall  Square  Building,  OiieBgo,  IlUnviB 


Yon  will  take  notiu  tliat  Uio  undaraigned  was  on  the d^  of 

A.  D.  19. .,  injured  b;  an  aceidant  ariaing  out  of  and  In 

the  coniTC  of  hia  emploTninnt,  wliile  employed  l^  70U  at , 


Name  of  EnLplojoa.. 
Foat  Office  Addrew. . 
BelationAip  to  claima 


Claim  for  eompensation  is  for . . 
Canae  of  the  accident 


Nature  of  the  injnrj  ia  aa  foltowa. . 


State  of  lUinoia 

iMIKIBnUAL   OOUMISBIOH 

PETinOH  TOR  fiBVIEW  OF  AQREGllENT  OB  AWASSi 
Petitioner, 


Tonr   petiUoner of 

MapeettuUj  repreaente  that  on  the daj  of 18.-. 

at UUnoia,  an  agreement  (or  award,  as  the  eaea 

maj  be,)  waa  dnlj  made  in  the  above  entitled  matter  providing  for  tiu 
p^ment  ot  eompeniation  growing  ont  of  an  accidental  injur;  ariiiag 


:i>y  Google 


522  Statutobt  Proceedikob 

out  of  and  in  the  coutm  of  emplojineBt  with 


Tour  peUtioner  farther  repiesents  thst  Hud  agrMment  (or  amrd,  u 
the  caM  nut;  be,)  ahould  be  reviewed  hj  your'  Houorabk  lodnstrial  Oom- 
miwoD  npon  the  gnrand  that  h!a  disability  has,  Bubeequent  to  the  data 
of  Mid  agreement  (or  award,  aa  the  isaae  may  be,)  recurred  (ineieaaed, 
dimlaiihed,  or  ended,  aa  the  ease  maj  be). 

a  Ihi  lUtDti  uni  pHlUiB  (or  ntlnr) 


Petitioner  thc^refare  praya  that  proper  notices  may  be  given  to  all 
parties  iiit«reflted  under  this  petition  for  review,  and  that  this  petition 
may  be  oat  down  for  hearing  at  some  date  to  be  fixed  by  yonr  Honorable 
lodUBtrial  CotnmiBaion,  and  that  upon  such  hearing  upon  review,  aaid  com- 
pensation payments  as  fixed  in  said  agreement  (or  award,  as  the  eaae  may 
be,)  may  be  re-established  (increased,  diminished  or  ended,  as  the  eaao 
may  be). 

And  your  petitioner  will  ever  pnff. 


Attorney  for  Petititmer. 


iHimSTKIAL  COHIUSSIOH 

State  of  Illinois 
300  0it7  Hall  Bqnare  Bldg.,  Oiieago,  TO. 


SETTLEMENT  CONXaACT 


State  of  imnaia,  1 
Coun^  (  " 


We,  the  undersigned,  respectfully  represent  to  the  Honorable  Indus- 
trial GommisBion : 

First,  that  on day  of ,  IB..., 

(Nuw  of  iHHD  tnlnnill 
(AddnH  <rf  pHHDtoJiinil) 

of   waa   ,. 

in  an    accident    that    arose   ont    of    and    while    in   tha   employment   of 
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Becond,  that  the  foUoiriiig  atatemeitt  of  particulan  i>  not  binding  npon 
the  portieB,  if  the  Mttlement  is  not  approved: 

(1)  Place  of  accident 

(2)  Deseiiption  of  aceidoit  and  eauM  of  injnij , . 

(3)  State  whethw  medical  and  aorgieal,  etc,  treatment  reipiired  and 
whother  foniiahed  bjr  empioyw 


(B)     Nature  of  injoir 

(0)     Partienlan  of  diaabUily,  whether  total  or  partial,  and  estimated 
duration  thereof.    If  death  reaulted  M  atate,  firing  date  of  death 

(7)  Earnings  of  emplojee per  week  (montii  or 

(8)  Amount  injnred  peraon  ia  eamiug,  or  is  able  to  earn  in  some  suit- 
able emplojment  or  bncineis  after  the  accident 

(S)     PaTment,   allowaneo   or   benefit   recMved   from   em^o^    during 
period  of  diaability 

(10)     In  eaae  of  death,  state  name,  address  and  relationship  of  all 
dependents    


Seasons  and  caoses  forming  basis  of  adjnstment  thereof 

In  Mnalderation  of  the  paTment  of  the  som  of  t 

dollars    to in    weekly    inatalhnents    in    tlie    som    of 

9 doUarg   for   a  period   of weds 

eommencing  the day  of ,  19...,  hy 

,  the  employer,  the 

parties  hereto  agreed  and  do  hereby  agree  to  waive  any  and  all  profi- 
dons  of  the  Workmen's  Compensation  Act,  iuehiding  the  right  of  arbl- 

taation,  sad  to  settle  and  adjust  said  claim  of  said 

against    said , 

the  empli^er,  and  all  differences  arising  out  of  and  in  tiie  said  cause  nnder 
the  terms  of  the  Workmen's  Compenaation  Act  of  Illinois  and  we  hereby 
motoally  join  in  requesting  your  honorable  body  that  the  foregoing  waiver 
of  the  proTisions  of  the  Workmen's  Compensation  Act  and  the  foregoing 
eontraet  of  settlement  be  approved  and  confirmed  and  the  parties  hereto 
to  be  discharged  from  fnrther  liability  npon  filing  proper  reeeiptB;   pro- 
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Tid«d,  bowBT«r,  that  tlus  agreement  maj  b*  reviewed  bj  the  Industrial 
CommiMJon  upon  petition  of  either  party  hereto  aa  provided  bj  parsgraf^ 
(h)  of  section  IB  of  the  Workmen's  CcMnpensation  Act. 
Dated  tliis day  of A.  D.,  19.... 


Attorney  for  AppUeant.  Ap^teaat. 


Attorney  tor  B«*pond«nt. 


POBM  10  (NON-FATAL  CASES) 


APPLICATION  FOB  ADJUSTMENT  OF  OLAIU 

Notice  of  I>iBput«d  Claim  and  Memorandnm 

of  NamM  and  Addressee 

(This  form  to  be  filed  in  daplieate) 


BespondMit 

The  petiti<»i  of  the  undersigned  reapeetfnllr  shows  to  this  Sttuorabla 
Oommission  the  following,  to-wit; 

L    That  on  the day  of ,  1B2. ., 

was  injured  by  reason  of  aa 

accident  arising  ovt  of  and  in  the  coarse  of  h. employment  by  tfaa 

above  named   

(Nun*  o(  BaiikiiH) 

that  your  petitioner  is  the  person  injured. 

2.  That  a  dispute  bas  arisen  with  respect  to  the  compensation  to  be 
paid  for  tbe  disability  resulting  from  soch  iujuiy,  and  tiie  general  nature 
of  the  dispute  is: 

(a)  The  employer  denies  liability  for  tbe  eompmuMtton  provided 
for  in  the  Workmen's  Compensation  Act; 

(b)  A  dispute  ezista  concerning  the  amount  and  duration  of  tba 
compensation  payable. 
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3.    Tho  foUoving  particnlan  relative  to  Uiis  applieatiou  are  herewith 
giveii: 

(a)  Name  of  injured  employee 

Address     

(b)  Name  of  employer 

Place  of  business  and  addieaa 

(e)  PlaM  of  accident 

(d)  Nature  of  irork  upon  which  injured  waa  engaged  at  time  of 
accident  and  how  eauaed 

(e)  State  whether  medical,  aurgieal  and  hoapital  .treatment  were 
famished  by  employer  and,  if  so,  to  what  extent;  amount  expended  for 
above  purposes  and  period  treated 

(f)  Zamings   of   employee   during   year   preceding   injury.   If   em- 
ployed by   the   same   employer;    if   not  ao  employed   give  ( 
■neh  emplt^ees  in  the  same  elasB  or  grade 


(g)  Compensation  payments  received  from  emplt^er: 

$ account  medical  care  and  attendance. 

# per  week  for weeks'  temporary 

total  diaability. 

( per  week  for... weeks'  partial  dJa- 

abiaty. 

t account  of  other  items,  here  enumerated:   

4.     Additional  amount  claimed  ae  compensation: 

(a)  $ account  medical  care  and  attendance. 

(b)  9 por  week  for weeks'  temporary 

total  disability. 

(e)  t for    seiioua    and    permanent    disflgurement    to 

(d)  $ per  week  for weeks'  partial  dia- 

abiUty. 

(e)  #....,. per  week  for weeks'  loss  or  Ion 

of  use  of under  paragrafih  (e)  of  section  S. 

(f)  $ per  week  complete  and  peimanent  disability,  in- 
cluding pension  provided  for  under  paragraph  (e)  of  section  6, 

6.     (a)  Date  of  aervlce  on  employer  of  niytiee  of  accident 

(b)  If  notice  not  served  within  thirty  days,  did  any  agent  of 
employer  have  knowledge  of  the  facta  and  cireurastances  of  the  acci- 
dent!     

6.    Gire  names,  ages  and  addresses  of  all  children  under  the  age  of 
■izteen  yeara  at  the  time  of  the  injury: 

Name Addieaa 

A«» 
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Nuno Addreas 

A*> 

Name Addren 

Age 

Ntme Addren 

Name Addren 

Age 

7.  Tour  petitioner  praya  that  the  Industri&l  CommiBsion  ^point  an 
arbitrator  to  make  aueh  inqoirieB  and  inveatigatione  as  he  (hall  deem 
BeeeBsarr,  and  thai  a  day  be  appointed  by  said  Industrial  Commisdon 
and  the  time  and  place  thereof  flud,  where  laid  arbitrator  m&j  hear  meh 
proper  evidence  aa  the  parties  hereto  may  submit,  and  tbat  an  award 
and  decision  ma;  be  made,  in  eonfonnit;  with  the  statute  in  siuh  ease 
made  and  provided. 

The  undersigned  request*  that  all  noticei  of  proceedings  in  the  above 
entitled  mntter  be  served  penonaJlj  or  by  registered  mail  upon  the  par^ 
whose  name  and  addceas  foUowe  Bs  attorney  for  peti^ner;  if  no  attor- 
ney '•  name  appears,  then  to  the  name  and  addrew  of  the  nndenugned. 

Dated  this day  of ,  l»a... 

(Bigned) 

Addreaa 

Atbvney  for  Petitioner. 


State  of  Illinois,! 
Coiuit7  (  " 


Bespondent.     J 
PETITION  FOB  REVIEW  OP  DECISION  OP  ABBITBATOB 

Now  comes of 

and  reapectfnUy  petitions  the  Honorable  Industrial  OommiaaioD  of  tha 
State  of  Illinois  as  follows: 

The  said  ComnusaloD  shall  review  the  decision  of  the  Arbitrator,  dulj 
appointed  according  to  law,  in  the  matter  of 
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T>.   whkh  deeUioD  of  Htid  Arbitrator 

waa  flbd  with  tho  Indnatrul  Commiudoii  on  tlu ittj  at 

18.... 

Petitioner  preMnts  herewith of  the  proceeding* 

before  aiid  Arbib&tor  npon  the  he&ring  hereof  (or  Btenographic  report 
of  proceedings,  as  the  caae  may  be). 

Petitioner  further  repreeenta  that  aaid  decision  of  the  Arbitrator  sbonld 
be  reviewed  hy  the  IndUBtrial  ConuniMion,  for  the  following  addit^nal 
reaiona,  to-wit:  (Set  np  any  proper  ground  for  review,  in  accordance 
with  Bee  XIX.) 

Petitioner  therefore  prays  that  proper  notice  in  aecordanoe  wit^  the 
statute  may  be  given  to  the  parties  interested  herein  and  that  a  date  may 
be  set  hj  the  Honorable  Indoatrial  Conunisaion  for  a  hesjing  npon  this 
petition  for  review,  and  that  upon  such  hearing  said  Oommisnon  maj 
modify  or  vacate  the  order  and  decision  of  the  Arbitrator,  as  in  the  opin- 
ion of  said  Cnnminion  the  facts  and  circumstances  shall  warrant 

And  jour  petitioner  will  ever  pray. 


Attorney  for  Petitioner. 


FORM  10-A  (FATAL  CASES) 


APPUOATION  FOB  ADJUSTMENT  OP  CLAIM 

Notice  of  Disputed  Claim  and  Mraaonuidum  of 

Name*  and  Addresses 

(This  form  to  be  filed  in  duplicate.) 

^,^^_,,. ,.,,..,.......,    Administrat. . . 

of  the  Ettate  of 

deceased,  Petitioner, 


Beapondent. 

The  petitioQ  of  the  ondersigned  respectfullj  ehows  to  this  Honorable 
eammisai<Hi  the  following,  to  wit: 

1.    That  on  the day  of ,19..., 

received  an  injuij  by  reason  of 

IMiw  («  VMM  kObdl 

an  aoeident  arising  out  of  and  in  the  course  of  h employmsnt  by 
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the  abon  named whieli  injniy  recnlted  iu 

Ofmm  H  milDnr) 

the  deftth  of  laid  employee  on,  to  wit,  the day  of , 

IS. . . ;  that  jovi  petitioner  is  th«  adminiatrat of  said  deceased. 

2.  That  a  dispute  has  arisen  with  reject  to  tlie  compenaation  to  be 
paid  for  the  diiabilitj  resulting  from  inch  injoiT',  and  the  general  nature 
of  the  dispute  Is: 

(a)  The  employer   denies  liabilitT-  foi   the   Btnopensation  pnrrided 
for  in  tbe  Workmen's  Omipensation  Act; 

(b)  A  diapate  exists  eoneeniing  tlie  amount  and  duration  of  tite 
eonpenaation  pajabls. 

3.  The  following  partieulara  relatire  to  this  application  are  herewith 
^van; 


(b)  Name  of  employer 

Place  of  boBinees  and  address 

(e)  Place   of   accident 

(d)  Nature  of  work  upon  which  injured  was  engaged  at  time  9C 
accident  and  how  caused 

(e)  State  whether  medical,  surgical 

and  hospital   treatmait   were   famished 

by  employer  and,  if  so,  to  wliat  extent; 

amount    expended    for    above    purposes 

and  period  treated.  

(f )  Earnings    of    employee    daring 

year  preceding   injury,   if    employed   by 

the  same  employer ;  if  not  so  employed, 

give  earnings  of  such  employees  in  the 

same  elaaa  or  grade.  

(g)  0(Mnpen£&tion  payments  receiyed  from  Muployer; 

t Boeount  medical  care  and  attendance. 

t per  week  for weeks'  temporary 

total  disability. 

4 per  week  for weeks'  partial  dis- 

ablUty. 

$ accoont  of  other  Items,  here  ennmerated: 

6,     (a)  Date  of  service  on  employer  of  notice  of  accident 

(b)  If  notice  not  Bcired  within  thirty  days,  did  ai^  agent  of  em- 
ployer have  knowledge  of  the  facta  and  eireumstanees  of  tbe  aeeident 

(Fill  out  only  one  of  the  following  tables  indicating  which  paragraph 
of  Section  7  compensation  is  claimed  under.) 
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6.  The  deceased  left  him  aarriviiig: 
(b)  a  widow: 

Name Addreas  

Childien  (give  iiamee,  addresaee  and  ages) : 

Name  Addreas 

A«» 

Kame  Addresi 

-*g» 

Name  Addreas 

Name  Addreaa  

Name   Addieaa  

Age 

whom  he  was  under  l^al  obligatioD  to  nipport. 
(b)  Parent  or  parents  totally  dependent  upon  tlie  earnings  of  de- 
ceased at  the  time  of  the  injury : 

Name  Address  

(e)  Parent,  grandparent  or  grandchild  partially  dependent  npon 
the  earnings  of  Oie  deceaaed  at  the  time  of  the  Injuiy  and  the  reapeetive 
dependenciee: 

Name  AddreM  

Dependency 

Name  Address  

Dependency 

Name  AddreM  

Dependency 

(d)  OoUatera)  heira  dependent  upon  the  deceased  at  the  time  of 
the  injury  and  the  average  annual  cooUibutions  during  the  two  yeara 
preeeding  the  injury  resulting  in  death: 

Name   Address 

Contribution 

Name  Address 

Oontribntion 

Name  Addresa 

Oontribntion 

(e)  If  no  widow  or  heiis  snrTiTe  give  amount  of  funeral  eqwnsee: 

7,  Tour  petitioner  piaya  that  the  Industrial  Oinnmission  q>point  an 
arMtrator  to  make  such  inquiries  and  investigations  as  he  ahall  deem  neeea- 
aaiy,  and  that  a  day  be  appointed  bj  said  Industrial  Oommission  and 
the  time  and  place  thereof  ^ed,  where  said  arbitrator  may  hear  soeh 
proper  evidence  as  the  parties  hereto  may  anbrnit,  and  that  an  award  and 
decision  may  be  made,  in  eonfonnity  with  the  statute  in  such  ease  made 
and  provided. 

The  undersigned  requests  that  all  notlees  of  proceedings  In  the  abOTS 
entitled  matter  be  served  personally  or  by  registered  m^  upon  the  par^ 
&F.— 84 
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iriioM  name  And  addreM  follows  as  attomej  for  petitioner;  if  no  attorn^ '■ 
name  appean,  then  to  the  name  and  addren  of  the  imdarrigned. 

Dated  tbia day  of ,  Iff... 

(Bigwd) 

Admiaiatnt ,  etc 

Addreaa 


Attomej'  for  petitlone 


FORM  28 

BHFLOTEB'S   OB  BENEFIdABT'S  PETITION  FOB  LUUP    Sim 

Btate  of  IlUnoia, ) 
Conn^j"- 


Beap<nident 

Now  cornea 

petitioner  herein,  and  reepeetfullj  represent*  that he  la  (or,  in  deatti 

cues,  lay  "the  deceased  employe  was")  and  was  on  the 

day  of ,  192..,  an  employe  In  the  service  of 

at ,  in  the  City  of 

lUinoia;  that  both  said  employer  and  said  employe  were  woiting-  under 
and  rabject  to  the  provisians  of  the  Workmen's  CompeDsatiOD  Act,  and 

that    on,     to-wit:      The day    of ,    198..,    aaid 

employe  was  injured,  as  a  result  of  which 

(Bn  (U<B  U»  natun  of  Iba  liUWT  M  "lUU  uu  m  ■■antiM  IhLimu  tOow  ud  mM"  m 

Petitioner  further  shows  that  said  employer  has  paid  compensation 
on  aceoDDt  of  said  injury  (or  death)  as  follows:  (State  what  has  been 
paid,  and  in  what  installments,  and  if  do  compensation  has  been  paid, 
so  state.) 

Petitioner  further  shows  that  employe  earned  as  wages  the  aam  of 

t per  week   (month  or  annum) ;   that  nnder  the  proriMons  of 

the  Workmen's  Compensation  Act,   petitioner  is  entitled   to  compensation 

at  the  rate  of  ( per  week  for  a  period  of weeka. 

(In  case  of  death  the  average  annual  wage  and  say  that  four  times  tho 
average  annual  wage  amounts  to  the  sum  of  ( ). 

(In    death   cases  add:     Petitioner   further   shows  that he  is    a 


itizecoy  Google 


FoBMs  531 

dependent  of  Mid  emploje,  in  this,  tbot he  is  the  BorriTlng  widow 

(child,  ohildren,  as  the  case  may  be)  with  whom  said  employe  livad  at 
the  time  of  hia  death,  and  whom  he  was  under  legsl  obligations  to  snp- 
port;  or  in  ease  of  parents,  grandparents  or  other  lineal  heirs,  state  tbat 
said  employe  contributed  to  petitioner's  support  within  four  yean  pre- 
vious to  the  time  of  said  injury;  if  the  petition  is  presented  by  an  admin- 
istrator or  executor,  allege  that  petitioiier  is  thq  duly  qualified  and  acting 
administrator  or  executor,  as  the  case  may  be,  of  said  deceased  employe.) 

Petitioner  further  shows  that ..he  believes  it  to  the  best  interest 

of  the  parties  that  compensation  now  dne  and  to  become  due  be  paid  in 
a  lump  SDm,  for  the  following  reasons:  (Set  tliem  oat,  showing  necessity 
for  such  payment,  and  proper  anticipated  use  of  tbe  mon^,  etc.) 

Petitioner  therefore  respectfully  prays  that  proper  notices  may  be  given 
to  the  interested  parties,  and  particularly  to  said  employer 

at ,  Illinois,  and  that  a  hearing  m^ 

be  had  at  some  day  to  be  fixed  by  your  Honorable  COmmisnon,  and  that 
upon  such  hearing  said  Commission  may  order  the  commutation  of  tlie 
compensation  to  an  equivalent  lump  sum  equal  to  the  total  sum  of  the 
probable  future  payments  capitalised  at  their  present  vahie  upon  a  three 
per  cent  basis  with  annual  rests  in  accordance  with  tiie  provisions  of  the 
Workmen's  Compensation  Act 

And  your  petitioner  will  ever  pray. 

Petitioner. 

Attorney  for  Petitioner. 
Address. 
EMPLOYEE'S  ASSENT  TO  THE  ENTRANCE  OP  LUMP  SUM 


State    of   Illinois,) 

Ooimt7  j  "• 

I  (or  we),  

the  employer  hereinbefore  referred  to  (or  an  agent  may  say  "reprasenta* 
tive  of"),  hereby  indicate  our  willingness  to  pay  the  compensation  herein- 
before mentioned,  commuted  in  accordance  with  Section  9  of  the  Work- 
men's Oompensation  Act,  if  so  ordered  by  the  Industrial  Comi 
lUinois. 

Post  Office  Address 
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(INSTEUOTlONa) 

P«titioiia  riiDold  be  prepared  with  ink  in  clew,  legibk  bmndwritiHg,  or 
^pewritten  if  pnetieable. 

All  Information  ahonld  be  given  as  indicated  in  tite  Taiiona  parta  of 
tha  form. 

The  aaaent  of  the  emplo7er  must  be  signed  hj  bim  or  hia  authorised 
agent,  AND  NOT  BT  THE  EUPLOTE  OB  HIS  BEPBEBENTATITK 

Failure  to  fumiali  all  the  information  required  will  result  In  delaj  in 
having  the  petition  eouaidflrsd. 


PBAECIPE  UNDER  WORKMEN'S  COMPENSA- 
TION ACT 


state    of   Illinoia,) 
Countj    of  f 


CIBCUIT  OOUBT  OF  OOUNTT 
Term,  A.  D.  19... 


.General  Number  . 


The  Clerk  of  aaid  Ooort  will  inae  a  writ  of  certiorari  in  aeeordaaee 
with  the  proviriona  of  the  Workmen's  Compensation  Act,  to  the  Indnstrial 
Commission  of  Illlnoia,  directing  said  GoBumiHsion  to  eartifj  to  this  Ooort 
a  transcript  of  the  decision,  award  and  other  proceedings,  rendered  on  the 
day  of A.D.  19. . .,  for  the  smn  of 

in  the  above  entitled  cause  on  or  before  the  third  Monday  of 

A.  D.  IS. .,  and  the  Clerk  of  Ibe  said  Court  will  also  iasne  a  writ  of 
scire  facias  in  said  cause  to  the  afcnesaid  petitioner  or  applicant  and 
direct  came  to  the  Sheriff  of  Cook  Coun^  to  execute  and  make  it  ratnra- 
able  to  the Term  of  said  Court,  A.  D.  19 


To  Adodst  W.  Millbs,  Qerk, 
Chicago, A.  D.  19..., 
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CHAPTER  XXn 
STATUTES 

CANONS  OF  CONSTBUOTION 

Constitution.  The  constitution  of  the  state  is  a  re- 
straint of  power  and  not  a  grant  of  power.* 

Statutes,  when  mandatory.  The  word  "shall"  in  a 
statute  may  he  held  to  be  used  as  directory,  merely,  when 
no  advantage  is  lost,  no  right  destroyed,  or  benefit  sacri- 
ficed either  to  the  public  or  individuals  by  such  con- 
struction.* 

REPEAL  BY  IMPLICATION 

Statutes,  repeal  by  implication.  An  ordinance  was 
passed  March  18,  1889,  by  the  Village  of  "Washington 
Heights  before  its  annexation  to  Chicago,  for  laying 
water  pipes.  Point  was  made  that  the  county  court  had 
no  jurisdiction  to  enter  judgment  of  confirmation  be- 
cause the  ordinance  was  void. 

Held:  The  Act  of  March  17,  1874,  providing  for  the 
"laying  of  water  supply  pipes  by  bonds  and  special  as- 
sessments payable  in  instalments"  was  repealed  by  con- 
flicting Act  of  April  19,  1887,  amending  the  act  relating 
to  cities  and  villages,  by  providing  for  payment  for 
public  improvements  by  instalments. 

Court  says:  "When  two  inconsistent  acts  are  passed 
at  different  times,  and  the  provisions  of  both  cannot  be 

1— Bawyar   v.  Alton,  aty   of,   3      24  lU.  105  (B.  B.).    AUo:  Powler 

Baton.  127  (Af.)-  t.   Perfcina,   77   UL  271    (B.   B.); 

2— Wlieeler  t.   Giieago,  Cnty  of,      0*Besr  t.  Cmm,  139  IIL  2M  (Af.). 
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carried  into  effect,  the  later  law  mnat  prevail,  and  the 
first  must  give  way." ' 

"The  doctrine  is,  that  inchoate  rights,  derived  under 
a  statnte,  are  lost  by  its  repeal,  onless  saved  by 
express  words  in  the  repealing  statute,  and  nnless  those 
rights  have  become  so  far  perfected  as  to  stand  inde- 
pendent of  the  statute."  * 

When  two  statutes  taken  together  cannot  stand,  a  later 
statute  repeals  a  former  one.  "An  affirmative  statute  is 
a  repeal  by  implication  of  a  prior  affirmative  statute, 
so  far  as  it  is  contrary  thereto."  ■ 

Acts  seemingly  repugnant  should  be  so  construed  tiiat 
the  latter  may  not  operate  as  a  repeal  of  the  former  by 
implication." 

COUUON  LAW  CHAITGBS 

It  is  a  general  rule  that  statutes  are  not  to  be  presumed 
to  alter  the  common  law  further  than  they  expressly 
declare.    Construction  strict^ 

In  a  case  in  ejectment  the  court  said:  "By  the  com- 
mon law  a  judgment  in  ejectment  was  not  conclusive 
upon  the  title  of  either  of  tiie  parties  to  the  record;  but 
an  innovation  has  been  made  by  the  statute  upon  this 
role  of  the  common  law."" 

3 — Dense  v.  Board   of   Oommla-  6 — Ottawa,  Town  of  t,  Lft  Balls 

aionera   of   Cook    Co.,   M   111.    6W>  Co.,   12   Itt.   339    (B.).     Also:    Sn- 

(B.}.     Also:  People  v.  Nriaon,  1S6  perrisora  et  aL  v.  Campbell  et  al.,  42 

IlL   364    (Af.);    People   ex   rel.    v.  111.  i»0  (Af.);  Baat  St.  Lonu,  CUj 

Board  ot  Edneation  of  0117  of  Cen-  of  t.  Maxwell,  M  HL  439   (Af.) ; 

tralia,  160  111.  388  (B.  B.).  Bldgwaj  et  aL  t.   OaUatin  et  aL, 

4— Butler  T.  Palmer,  1  BiU.  324.  Conntj  of,  181  111.  S21  (Af.) ;  Peo- 

"Tbis  is  to  ny  executed."    Also:  pie  ex  reL  r.  Hnrplij,  202  ni,  493. 

Van  Inwagen  t.  Chicago,  Cify  of,  61  Motion  denied. 

111.  31  (B.  B.).  7— Hnntington  v.  Barton,  94  m. 

6— SoUiTan  v.  The  People,  16  HI.  602   (Decree  B.). 

S33  (-If.).    Also:  Harding  t.  Boek-  8— Oadwallader  t.  Hanii,  76  HI. 

ford,  B.  I.  ft  St.  L.  B.  B.  Co.  et  aL,  870  (Af.). 
65  HL  90  (B.  B.). 
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In  February,  1818,  an  act  was  passed  declaring  the 
common  law  a  role  of  decision.* 

Again  the  court  held:  "It  is  a  familiar  mle  of  con- 
stntction  that  a  statute  is  not  to  be  construed  as  chang- 
ing the  common  law  further  than  it  is  expressly  de- 
clared."" 

Statutes  that  confer  special  power  to  be  exercised  not 
according  to  the  course  of  the  common  law,  must  be 
strictly  constxped.  This  rule  is  to  be  applied  when  courts 
of  general  jurisdiction  exercise,  by  virtue  of  a  statute, 
special  powers." 

FOBBIQN    STATUTES — PBESUMPTION    WHEN    ADOPTED 

When  one  state  enacts  a  statute  of  another  state,  it 
is  presumed  to  adopt  the  construction  which  that  statute 
has  received  by  a  uniform  series  of  judicial  expositions.** 

Exception.  This  presumption  will  be  indulged  when 
the  foreign  statute  has  received  a  construction  at  the 
time  of  its  adoption." 

BETBOSFECTIVE  OPERATION 

The  rule  is  inflexible  that  no  statute  will  be  so  con- 
strued as  to  give  a  retrospective  operation,  unless  sach 
an  intention  is  manifested  by  a  clear  and  unequivocal 
expression.'* 

0 — ThompMn   t.   WeUer,   85   lU.  12 — Campbell  t.  Qainliii,  3  Scam. 

197  (Af.).  288    (Af.)'.     Abo:   lOvsa  et  aL  t. 

10— Canadian  Bank  t.  HcCtm  et  Wilton  et  aL,  13  ID.  16  (B.  B.); 

aL,    lOB    m.    281     (Af.).      Also:  PrettTntan  et  aL  v.  Wllkejr  «t  aL,  19 

Smith  et  al.  v.  Laateb  et  aL,  114  UL  IIL  235  (Af.)  ;   Btreeter  t.  People, 

S71    (B.    B.);    Uackin    r.    Haven,'  69  lU.  595  (Af.) ;  Gage  v.  Smith  et 

Tnutee  et  aL,  187  lU.  480  (Af.).  al,  79  III.  219  (Af.) ;  BeQua  et  al. 

Bule  of  strict  constrnetioit  le-  v.  Qrahom,  Adm.,  187  ID.  67  (Af.). 
lazed.    ,See  Headoweroft  et  aL  t.  13 — Bhoada  et  aL  v.  Chicago  k 

People,  103  m  66  (Af.).  Alton  B.  B.  Co.,  227  m.  328  (Af.). 

11 — Keegon  t.  Oera^^  et  aL,  14 — Bobinson  t.  Bowan,  2  Seam. 

101  UL  20  (Af.).     Also;  WatU  t.  49»  (Af.).    Also:  Bruee  t.  Schuyler 

Dnll  et  aL,  184  UL  80  (Af.).  et  aL,  4  QiL  2S1  (Af.) ;  Thomson  t. 
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Bnle  does  not  apply  to  statutes  giving  a  new  remedy." 

When  practical  a  whole  act  or  section  will  be  read  to- 
gether and  so  eonstraed  as  to  make  it  harmonious  and 
consistent.^* 

The  Thompson  case  is  important  on  the  snbject  of  the 
lien  of  judgments  of  the  federal  oonrt,  and  the  lien  of 
transcripts  from  justices  of  the  peace,  under  the  Act  of 
1889,  page  195." 

Statutes  exempting  property  must  be  strictly  con- 
strued." 

The  rules  for  construction  of  an  ordinance  are  the 
same  as  those  applied  to  the  construction  of  a  statute." 

BUX.E  WHEN  PAST  OF  STATUTE  IS  TOm 

"It  is  a  general  rule,  and  one  founded  in  good  sense, 
that  if  one  part  of  a  statute  be  unconstitutional,  but  it 
stands  so  independently  by  itself  that  it  may  be  rejected, 
and  yet  leave  that  which  remains  so  complete  in  itself 
as  to  be  fully  capable  of  execution,  then  the  act  should 
be  constrned  the  same  as  if  the  void  part  had  never  been 
inserted."** 


',  11  m.  54  (&i.)i  Hanh 
V.  ChMtnut,  14  m.  223  (B.  B.); 
CoDwa;  V.  Cable  et  al,  37  lU.  S2 
(B.  B.) ;  Deininger  et  aL  v.  HcCon- 
nel,  41  m  227  (B.  B.) ;  In  re 
Tuller,  7S  DL  9S  (B.  B.) ;  People 
ex  reL  V.  Peacock,  08  IlL  172  (Af.). 

IS — Biggine  y.  Peopl«  of  State  of 
lUinoU,  106  111.  270  (D.  Af.); 
Drainage  Dist  v.  Benwra  et  sL,  125 
in.  4!>0  (B.  B.);  Gage  y.  Nichols, 
135  III.  128  (Af.);  Bauer  Grocer 
Co.  T.  Zetle,  172  Ul.  407  (B.  B.). 

16 — Hechanica  SavingB  IhbL  of 
St.  Louii  et  al.  y.  Giveng  et  al.,  B2 
III.  167  (B.  E.). 

17— Bock  Island  Nat.  Bank  y. 
Thompeon,  173  III.  593  (Af.).  AIm: 
Biebudaon  y.  U.  8.  Hort.  *  Tnut 


Co.,  194  lU.  259  (Af.) ;  HeCartner 
V.  nia  People,  202  llL  S3;  Walker 
y.  People  ex  reL,  202  III  34  (Af.) ; 
Clears  et  aL  y.  Hoobler  et  al,  207 
lU.  97  (B.  B.)  J  Eddy  et  al  V.  Mor- 
gan et  al,  216  m.  437  (B.  B.}; 
People  ex  reL  y.  Lower  et  aL,  836 
IlL  608  (Af.);  White  Sewing  Ma- 
chine Co.,  Appellant  t.  Harrie  et  aL, 
252  IlL  3«1  (B.). 

18 — Sanitajy  Diat  of  Chicago  y. 
Hanberg,  226  lU.  480  (B.  B.). 

19 — People  ex  r«L  v.  Hanune), 
City  Treae.,  21B  HL  43  (Writ  de- 
nied). 

20— Myon  y.  The  People,  67  IlL 
503  (Af.).  Also:  Chicago,  Ci^  of 
V.  WoU  et  aL,  221  HL  130  (Af.). 

The  quo  warranto  eaae  of  OomeQ 
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statutes — new  bembdies 

Wben  a  statute  gives  a  new  remedy  and  contains  no 
word  negativing  Hie  old  one,  the  new  one  is  cmniilative>* 

STATUTES — BETBOACTIVE  EFFECT 


Statutes  may  have  a  retroactive  effect  when  they  ap- 
ply only  to  the  remedy.''' 

Where  there  is  no  saving  clause  as  to  existing  litiga- 
tion, all  right  of  action  will  be  enforced  nnder  the  new 
procedure.'^ 


V.  People  ex  reL,  107  IIL  378  (Af.), 
ia  importaiit  on  the  point  that  the 
Mt  of  the  legislature,  taking  the 
power  of  appointing  tt  park  eommis- 
Biouer  from  a  jodge  ia  nneonstitu- 
tioua.  Both  Sees.  1  and  2  of  the 
Act  of  1881  are  oncoDititutionaL 

See  Ganen  et  a1.  y.  Moredoek  t 
ItT  Landing  Drain.  Diet,  131  111. 
446  (H.  B.),  as  to  the  rule  wheu 
rtatntea  are  passed  at  tiie  same  aea- 
■ion  of  the  legislature. 

"Statutea  must  be  interpreted  ae- 
cording  to  the  intent  and  meaning, 
and  not  alws7s  according  to  the  let- 
ter. A  thing  within  the  intention  is 
within  the  statute,  though  not  with- 
in the  letter ;  and  a  thing  within  the 
letter  ia  not  within  the  etatate,  tin- 
lev  within  the  intention."    Quoted 


from  page  2Z0,  Perr;  Oo.  v.  Jeffer- 
son Co.,  94  HI.  214  (B.  B.). 

21— C.  A  N.  W.  By.  Oo.  t.  Chi- 
cago, Gitj  Of,  148  111.  141  (At.). 
Also:  Hackin  t.  Haven,  TrovWe,  et 
bL,  187  IIL  480  (Af .) ;  Maxwell  t. 
People,  189  Dl.  64S  (B.  B.). 

22 — Wood  et  a1.  t.  Child  et  aL,  80 
ni.  209  (B.  B.). 

23 — Illinois  Cent.  B.  B.  Oo.  v. 
Wenona,  City  of,  183  HL  288  (B. 
B.).  Also:  Springfield  ft  IIL  South. 
Bf.  Co.,  67  HI.  99  (Af.) ;  Winslow 
T.  People,  117  lU.  1S2  (Af.);  CbL 
A  W.  Ind.  B.  B.  Co.  V.  Guthrie  et  aL, 
192  IIL  579  (Af.,  important  ease  on 
Sec.  10,  Eminent  Domain,  1897, 
page  21S) ;  Woods  y.  Souey,  166  DL 
407  (Af.,  Sees.  8,  9,  10,  Landlord 
and  Tenant  Act). 
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CHAPTER  XXni 
STATUTORY  REVIEW  OP  VERDICTS ' 

BZ  CWNTBACTIT — ^VERDICTS  SBI  ASIDB 

When  a  verdict  is  contrary  to  the  evidence,  or  where 
there  is  no  evidence  to  support  it,  it  will  be  set  aside. 

In  further  expansion  of  this  proposition,  the  court 
observes,  in  support  of  its  act  in  setting  aside  a  verdict : 

The  defendant  under  a  plea  of  set-off  got  a  judgment 
of  six  cents.    All  the  evidence  was  preserved.' 

Strong  preponderance  of  testimony  against  the  ver- 
dict ;  all  the  evidence  in  the  bill." 

All  the  evidence  is  in  the  bill,  and  it  does  not  warrant 
the  verdict.* 

Court:  Jury  either  mistook  or  misunderstood  the 
evidence." 

Here  the  court  says:  "Such  (ex  contractu)  cases 
famish  of  themselves  the  rule,  and  whenever  juries 
transgress  it,  their  verdicts  should  unhesitatingly  be  set 
aside."' 

Court  says:  "The  evidence  in  this  cause  is  so  strong 
in  favor  of  the  defendant  below,  as  to  cause  a  well 

1 — Bee   Foreword.     Befening  to  6— Fidi  et  aJ.  t.  Booeberrj,  22  DL 

the  BUtute  of  1837.  268  (B.  B.). 

2 — Scott    (Plaintiff)    V.  Blum  et  Eergin  v.  Dawtaii,  1  OiL  86  (B. 

aL,  2  QiL  ESQ  (B.  B.) .  B.) ;  Eldridge  V.  Bowe  (Plaintiff),  S 

3— Chase   T.   Debolt,   2   GiL   371  Gil.  91  (B.  B.) ;  Eeagj  v.  Hit«,  12 

(B.  B.).  111.  99  (B.  B.) ;  Sehwab  t.  Ginger- 

4— CulbertBon  t.  Galena,  Cit?  of,  iek,  13  lU.  697  (B.  B.);  Baker  t. 

2  Oil.  IE9  (B.  B.)  Pritebett,  16  lU.  66  (B.  B.). 

S— Oordon  v.  Crooki,  11  111.  142 
(B.B.). 
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grotmded  apprehension,  either  that  the  jnry  did  not  tm- 
derstand  it,  or  sympathised  so  strongly  with  the  plaintiff, 
as  to  prevent  their  receiving  and  appreciating  the  force 
of  it"' 

Aasumpsit;  judgment  for  defendant.  Court:  "A  ma- 
terial averment  in  the  declaration  not  proven;  all  the 
evidence  is  preserved  in  the  record;  tiie  verdict  cannot 
be  suataiued."* 

Court  says:  "A  careful  examination  of  the  evidence 
in  this  case,  we  think  shows  that  it  is  too  loose,  indefinite, 
and  onsatisfactory  in  its  character  to  sustain  the  ver- 
dict. And  the  court  below,  therefore,  erred  in  overrul- 
ing the  motion  for  a  new  trial."  •  v 

Court:  Assumpsit;  judgment  for  plaintiff.  "On  a 
careful  examination  of  the  record,  we  cannot  find  a  par- 
ticle of  evidence  going  to  sustain  the  verdict  At  'first 
blush,'  the  injustice  of  it  is  apparent.  There  being  no 
evidence  to  support  the  verdict,  it  should  have  been  set 
aside  on  defendant's  motion,  and  a  new  trial  awarded."  " 

Assumpsit;  verdict  for  the  plaintiff.  Court:  "The 
verdict  is  not  sustained  b^  the  evidence."** 

Assumpsit;  error  assigned;  verdict  contrary  to  evi- 
dence.'* 

Verdict  $3,411.60 ;  result  of  prejudice  and  passion." 

Assumpsit  for  plaintiff.  "This  court  has  never  hesi- 
tated in  actions  ex  contractu  to  set  aside  verdicts,  where 
it  appears  from  the  record,  the  jury  have  mistaken  the 

7— Boyle  v.  Levingi^  21  Bl.  223  School    Iiupectora   of   Peorift  t, 

(B.  B.).  Uvghea,  U  HI.  231   (B.  B.) :   Oe- 

8 — LoHen  t.  MiteheU,  41  DI.  101  ment  t.  Buihvraj'  et  al.,  ZS  m.  200 

<B.   B.).  (B.  B.);  Gentleman  T.  Sonle,  32  111. 

^^UtCaxthej  Y.  Uoonej,  41  111.  271  (B.  B.) ;  Henry  t.  Eddy,  34  Dl. 

300  (B,  B.).  SOB  (B.);  Lopping  et  &1.  t.  Maxe, 

10— Chicago  ft  Great  Bartern  By.  39  HL  199  (B.  B.). 

Co.  T.  Vox  et  aL,  41  HL  lOQ  (B.  12— Sonthworth  t.  Hoeg,  42  HL 

B.).  446  (B.  B.). 

11 — Eime  T^  Kime,  41   HI.   397  13 — Loekwood  et  aL,  Ezeeators  t. 

(B.  B.).  Onions,  48  HL  32S  (B.  B.}. 
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evidence  or  found  against  its  clear  preponderance.    In 
actions  ex  delicto  the  mle  is  more  strict"  ^* 

Action  of  assumpsit;  verdict  manifestly  against  the 
weight  of  evidence." 

EX  COHTBACTU — BBFUSAL  OF  COUBT  TO  SIT  ASIDE  VSBDICT 

The  position  of  the  court  when  there  has  been  a  re- 
fusal to  set  aaide  a  verdict  is  stated : 

Aflsumpsit ;  verdict  of  jury  $335.  $246  remitted.  Mo- 
tion for  a  new  trial  overruled  and  judgment  on  the  ver- 
dict. AU  evidence  is  in  the  record.  Overruling  motion 
is  the  only  error  assigned.  "We  are  not  trying  the 
case  as  a  jury,  and  are  not  at  liberty  to  substitute  our 
own  views  for  theirs.  The  only  question  for  us  to  de- 
termine is:  was  there  evidence  sufficient  to  justify  the 
finding,  and  this  question  we  mnst  answer  in  the  affirma- 
tive. Besides  many  circumstances  may  have  been  dis- 
closed on  the  trial  in  various  ways,  which,  though  they 
transpired,  can  rarely  ever  find  their  way  into  the  rec- 
ord as  it  is  presented  to  an  appellate  court,  and  which 
may  have  added  great  weight  to  the  testimony  in  ques- 

14— Dmlton  v.   Ooagb,  60  lU.  47  nitiaii,  5E  IlL  423   (B.  B.) ;   Mftinlin 

(B.  B.).  V.  Mutin,  66  lU.  315  (R  B.);  Jma- 

16— BeTDolda   v.   Lambert  et   ai.,  nej  v.   Birch,  Adm.,  66  DL  87   (B. 

SB  in.  4B5  (B.  B.).  B.};  Wade  v.  Atkins,  et  aL,  68  HL 

Corej  V.  MeDaniel,  42  111.  612  (B.  64    (B.   B.) ;    Broagtitaii   v.   Smart, 

B.);    Koeiter  v.  Eulmger,  44  ZIL  SB  HI.  440  (&  B.). 
476  (B.  B.);  Tillef  v.  Spalding,  44  EnlmeT  v.  Qrieabamn,  SB  HL  48 

IlL  80  (B.  B.) ;  Nickle  v.  Wilki&Mn,  (B.  B.) ;  Lincoln  t.  Btowell,  62  HI. 

44  DL  48  (B.  B.) ;  Qibernn  t.  Web-  84  (B.  B.) ;  Schwarta  v.  Hanunen, 

Iter,  44  lU.  483  (B.  It.);   Bmj  v.  63  DI  600  (B.  B.) ;  Knott  t.  Skin- 

BuUock,  46  111.  64  (B.  B.);  Eeitb  nei,  63  ni.  239  (B.  &.);  St.  Panl 

V.  Fink,  47  Dl.  27E  (B.  B.);  Hajna  Fire  and  Marine  Ina.  Co.  v.  John- 

T.  Z^igler,  49  111.  303  (B.  B.) ;  Am-  son,  77  lU.  6B8  (B.  B.) ;  Hale  et  al. 

merman   t.   Teeter,  49   lU.  400   (B.  v.   Johnson,    80   lU.    185    (B.   B.) ; 

B) ;   Ea^croft  v.  DavU,  49  III.  456  Belden  v.  InuU,  84  lU.  78  (B.  B.) ; 

(B.  B);  Crabtreeetal.  T.  Ferguarj,  Williams  v.   Beynolds,   86  Hi   263 

49  III  520  (B.  B.);  Hajes  v.  Itoj-  (B.  B.). 
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tion.  It  was  the  privilege  of  the  jury  to  let  these  cir- 
cumstances enter  into  their  consideration."  '" 

Further  the  court  says : 

Assumpsit;  verdict  $55.  Bill  contains  all  testimony. 
"Weight  of  testimony  in  favor  of  verdict.  Court:  "It 
is  only  in  cases  where  the  verdict  of  the  jury  strikes 
the  mind  at  'first  blush'  as  manifestly  and  palpably 
contrary  to  the  evidence,  that  the  court  will  for  that 
reason  interfere  to  set  it  aside."  " 

Action  for  goods  furnished  wife.  Verdict  for  $54.04. 
Motion  for  new  trial.  Court:  "The  evidence  was  in- 
conclusive and  contradictory,  and  the  jury  having  passed 
upon  it,  we  perceive  no  good  reason  for  disturbing  their 
verdict. ' ' " 

Assumpsit;  verdict  $391.39.  Court:  "If  the  court 
can  see  that  the  jury  was  warranted  by  the  evidence 
in  inferring  a  state  of  case  that  would  sustain  the  ac- 
tion, it  is  bound  to  uphold  the  judgment,  even  though 
it  would  be  of  the  opinion  that  there  was  slight  prepon- 
derance of  evidence  against  the  finding."  " 

Action  on  promises;  judgment  for  plaintiff.  Court: 
Evidence  carefully  considered ;  not  prepared  to  say  that 
the  evidence  is  against  the  verdict,  or  weight  of  evi- 
dence.** 

Assumpsit;  verdict  for  defendant.  Court  says:  Jury 
"might,  without  a  manifest  disregard  of  the  evidence, 
have  found  either  way,  and  in  such  case,  a  verdict  will 
not  be  set  aside  for  the  reason  simply,  that  the  evidence 
might  incline  the  mind  of  the  court  to  a  different  re- 
sult."" 

16 — Jenkini  t.  Braah,  Appellee,  3  19 — Bloomer  t.   Dennuui,  IS  111. 

au.  18  (Af.>.  240   (Af.)- 

17— Dawton  r.  Bobbiiu,  6  Gil.  72  20— Welden  t.  Franeia,  12  HI.  400 

(Af.).  (Af.);    SnlUvan  t.  DoIUds,  13  111. 

Allen  T.  Bmitb  et  b1.,  3  Scam.  97.  8S  (Af.) 

IS— Evaiu  V.  Ftoher  et  al.,  5  QiL  21 — Oraeu  v.  Lewia,  13  lU.  642 

S60  (Af.).  (Af.). 
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Assmnpsit;  verdict  for  plaintiff,  $270.  Court:  "If 
the  jury  were  not  absolutely  bound  to  find  the  way  they 
did,  the  finding  is  not  so  unsupported  by  the  evidence, 
as  to  justify  this  court  in  disturbing  it"  " 

Suit  on  an  account;  verdict  $84.11.  Court:  "There 
is  in  the  case  a  conflict  between  the  statements  of  wit- 
nesses in  regard  to  some  of  the  material  facts,  and  it 
was  for  the  jury,  from  all  the  surrounding  circumstances, 
to  reconcile  them  if  they  could.  •  •  •  From  the  evi- 
dence in  the  case,  it  does  not  appear  that  the  finding 
was  clearly  and  palpably  against  the  weight  of  evidence, 
and  unless  it  were  so,  we  would  not  be  justified  in  dis- 
turbiag  it;  and  we  are  of  the  opinion  that  the  evidence 
did  justify  the  verdict."" 

Evidence  contradictory.'* 

Conflicting  testimony." 

Assmnpsit;  verdict  $125.    Evidence  conflicting." 

Conflict  of  evidence.'* 

"Where  it  is  apparent  that  the  jury  have  misappre- 
hended the  force  of  the  evidence,  or,  where  the  verdict 
is  manifestly  wrong,  it  is  the  duty  of  the  court  to  re- 
examine the  evidence.  To  that  extent  we  will  look  into 
the  evidence,  but  no  farther.  But  where  there  is  testi- 
mony of  equal  credibility  on  both  sides,  as  in  this  case, 
on  similar  questions  of  fact,  we  must  rely  on  the  verdict ' 
as  presenting  the  true  conclnsion  to  be  drawn  from  the 
evidence.  Any  other  rule  would  require  this  court  to 
sit  here  for  an  indefinite  period  and  investigate  cases 
in  the  capacity  of  jurors."  " 

Presumption  in  favor  of  verdict." 

es— Dnfield  v.  Cross,  13  Dl.  «0B  26— Ctom  t.  Oai^,  SS  HI  662 

<Af.).  (Af.). 

23 — Archdale  t.  Moore  et  «L,  19  27—8.  L.  J.  *  a  B.  Oo.  v.  Ter- 

111.  Sas  (Af.).  hnne,  SO  DL  1S2  (Af.). 

24 — Buah  v.  Ejvdred,  £0  SI.  03  28 — Wilson  t.  Bevans,  63  HL  354 

(Af.).  (Af.). 

2S— Uartin  et  &1.  V.  Ebraifels,  24  29— Chapman  t.  Stewart,  63  HL 

lU.  1S7  (Af.).  332  (Af.). 
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Evidence  preponderates  in  favor  of  verdict.** 

"Except  in  cases  where  the  verdict  is  manifestly 
against  the  weight  of  evidence,  or  where  it  plainly  ap- 
pears to  be  the  resnlt  of  passion  and  prejudice,  we  are 
always  reluctant  to  disturb  the  finding  of  the  jury  upon 
the  facts.**'* 

Court  says:  "Where  the  evidence  is  conflicting,  wp 
have  often  said  we  will  not  disturb  the  verdict" "' 

Court:  "The  jury,  under  the  law,  have  the  exclusive 
right  to  pass  upon  and  determine  the  weight  of  evidence 
and  find  the  facts.  At  common  law  that  finding  was  not 
subject  to  be  reviewed  in  an  appellate  court.  The  judge 
trying  the  case  was  entrusted  with  the  power  to  grant 
a  new  trial  if  he  believed  the  evidence  did  not  sustain 
the  finding;  that  if  the  jury,  from  prejudice,  passion 
or  misapprehension  of  the  evidence,  found  a  verdict 
manifestly  against  its  weight,  the  judge  could  thus  pre- 
vent injustice  and  wrong  by  submitting  the  case  to  an- 
other jury.  The  judge  trying  the  case  had  the  same 
opportunity  to  see  and  hear  the  witnesses,  and  to  esti- 
mate the  character  of  their  testimony,  as  the  jury,  hence 
there  was  a  fitness  in  his  being  required  to  pass  upon 
it  on  a  motion  for  a  new  trial.  But  an  appellate  court 
neither  sees  nor  hears  the  witnesses  testify  and  only 
sees  the  testunony  on  paper,  where  it  all  appears  alike. 
•    •    •    From  these  considerations  it  is  apparent  that 

30— am  T.    0T0ib7,   63   in.    100  ni.  M   (Af.);  Uxvia  T.  Hoeppur, 

(Af.).  44  Dl.  306  (Af.);  O.  *  O.  Eaatern 

31— Twining  T.  Hartin,  6S  Dl.  167  B7.   Go.  t.  Voabnrgh,  4S  SL   311 

(Ai.).  (Af.);  MeEieluu  et  aL  v.  MeBean, 

Preneli    v.    Lowi^,    19    lU.    158  40  111.  228  (Af.) ;  DeClflr  t.  Yum- 

(Af.)i  UL  Cent  B.  B.  Co.  v.  Ha^i  gen,   46  ID.   112    (Af.);    Keith  t. 

et  sL,  19  UL  166  (At.) ;  Carpenter  Pink,  47  lU.  272  (Af.) ;  Brown  v. 

T.    AmbroBon,    80   DL    170    (Af.) :  Berry,  *7  IlL  176  (Af.) ;  Toung  t. 

Uoigmn    V.    IfyeiMD,    eO    UL    343  Boek,  48  HI.  42   (Al);   Union  H. 

(Af.) ;  OoodeU  T.  Woodralt,  20  111.  &  L.  Co.  t.  Shoemann,  48  DL  74 

191  (Af.)i  Bndi  T.  Kindred,  20  DL  (Af.). 

93   (Af.) ;  Pnllian  t.  Ogle,  27  DL  32— CUfford  v.  Lnhring  et  aL,  69 

189  (Af.) ;  Umlanf  T.  Baaaett,  38  IlL  401  (Af.). 
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we  shonld  be  cantions  in  tiie  exercise  of  (he  power  con- 
ferred upon  U8  by  tbe  statute,  to  reverse  becanse  the 
finding  is  not  supported  by  the  evidence.  In  all  suck 
cases  the  presumption  is  that  the  jury  have  done  their 
duty  and  found  correctly.  •  •  •  "W'e  must,  there- 
fore, leave  the  question  of  the  credibility  and  worth  of 
evidence  where  the  law  has  placed  it,  with  the  jury,  and 
decline  to  disturb  the  finding  in  this  case.  The  verdict 
does  not  appear  to  us  clearly  and  palpably  against  the 
evidence."" 

Debt.  Court:  "Where  there  is  such  a  contrariety  of 
evidence  as  is  shown  in  this  record,  and  the  jury  have 
been  properly  instructed,  as  they  were  in  this  case,  we 
must  rely  upon  the  verdict  as  settling  the  controverted 
facts."" 

Court  says  that  "the  evidence  is  conflicting  and  seems 
not  to  be  entirely  satisfactory.  The  trial  judge  saw 
witnesses,  and  we  should  not  lightly  disregeird  his  de- 
cision."" 

Verdict  $640.26.  Two  trials  had.  Court:  "Questions 
of  fact  have  been  submitted  to  two  juries.  The  first 
failed  to  agree,  but  the  second  found  the  issues  for  ap- 
pellee. This  fact  indicates  that  the  finding  is  not  mani- 
festly against  the  evidence.  It  may  show  that  there  is 
some  doubt — but  not  that  it  is  clearly  wrong,"  ^ 

Assumpsit;  credibility  of  witnesses  is  a  question  for 
the  jury." 

33— Bishop  T.  Basse  et  al.,  W  IlL  et  a).,  S3  Dl.  354  (At);  CNmH 

403  (AfO-  et  aL  v.  Calhoun,  67  JR.  219  (Af.) 

Chaiieothe    T.    B.    ft    B.    Co.    v.  34 — Simons  v.  Waldron  et  aL,  70 

Jameson  et  aL,  48  III.  281   (Ai.):  HI-  281  (Ai.). 

Firat  National  Bank  of  Woodstock  S5 — Wiggins   Tenj   Co.   t.    Hig- 

T.    Uansfleld,    46    IlL    494    (Af.);  gini,  72  IlL  517  (Af.). 

TbotnpMn   T.   Anthonf,   48   111.   468  36 — Chapman  v.  Burt,  77  HL  337 

(Af.);    O'Brien   v.  Palmer,   49   HI.  (Af.). 

72   (Ai.);   Jaeqnin  v.  Davidson,  49  37— Hunter    et    aL    t.    Hartaook, 

IIL  82  (Af.)j  McCarthy  v.  Mooney,  79  IlL  14  (Af.). 


49  IlL  847  (Af.);  Calhoun  v.  CNeil 
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Court:  "The  evidence  all  considered,  it  is  not  clear 
and  certain  the  verdict  ia  right,  bnt  at  the  same  time, 
it  does  not  impress  the  mind  that  it  is  manifestly  wrong, 
and  we  can  only  reverse  where  the  preponderance  is 
clearly  against  the  verdict.  It  is  apparent  to  all,  that 
the  jury  and  the  judge  trying  the  case  have  advantages 
superior  to  ours  for  ascertaining  the  truth,  by  estimating 
the  worth  of  the  evidence."  Here  it  was  sought  to  im- 
peach the  verdict  by  a  bailiff  who  swore  tiiat  each  juror 
set  down  what  he  was  in  favor  of  finding,  and  the  sum 
added,  divided  by  twelve,  was  adopted  as  a.  verdict.  The 
aflSdavits  of  the  jurymen  showed  that  there  was  no  prior 
agreement  that  the  sum  thus  found  should  be  taken  as 
a  verdict,  and  in  fact  in  this  case  it  was  not,  but  a  less 
sum  was  found.  Held  that  the  verdict  was  not  viti- 
ated."" 

Suit  upon  note.  Court:  "Irreconcilable  conflict  in 
the  evidence."'" 

Controversy  about  the  value  of  services.  Court:  "On 
looking  into  the  evidence  it  is  found  conflicting  on  every 
point  of  disagreement  between  parties,  and  we  cannot 
undertake  to  reconcile  it.  That  was  the  province  of  the 
jury.  Under  our  law,  either  party  has  the  right  to  have 
the  cause  tried  by  a  jury,  and  where  questions  of  fact 
upon  which  the  testimony  is  conflicting  are  submitted 
under  proper  instructions  from  the  court,  some  consider- 
ation must  be  shown  to  the  finding,  otherwise  the  right 
of  trial ,  by  jury,  secured  by  law,  would  be  a  barren 
right."*" 

Assumpsit;  idem  holding  and  idem  remark.*' 

Divorce;  evidence  conflicting.** 


3B— Papinesu  v.  Belgrade,  81  HI. 

40— Bell   V.    Gordon, 

86  111.  501 

61  (A(.). 

(Af.). 

39— Corwith  T.  Colter,  82  10.  685 

41— Stickle   T.   Otto, 

86  ni.  101 

(A£.). 

(Af.). 

Mer.'a  L.  &  T.  Co.  v.  Goodrich, 

42— Hoore   v.    Idem, 

68    111.   «S 

75  lU.  337    (Af.) 

(Af.). 

8.P.-^5 
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Will  case;  verdict  BUBtaining  wilL  Conrt:  "The  evi- 
dence IB  voluminous  and  is  conflicting,  and  portions  seem 
irreconcilable. ' '  *' 

Action  of  ejectment  sole  ground  relied  upon  to  re- 
verse is  that  the  verdict  was  contrary  to  the  evidence. 
Court:  "A  verdict  of  a  jury  will  not  be  set  aaide  where 
the  evidence  is  conflicting  unless  clearly  against  the  evi- 
dence."" 

Will  oBBe." 

Will  case.  When  the  testimony  is  conflicting,  the  find- 
ing is  conclusive  unless  it  is  clearly  against  the  weight 
of  the  evidence.*' 

Will  case." 

CONDEMNATION  CASES — ^BEFnSAIi  OF  COTTBT  10  SET  ASIDE 
VBBMCT  WHEN  JURY  VIEW   THE   PREMISES 

Reversed  npon  an  erroneons  lostraction.** 
Reversed  npon  an  erroneous  instruction^** 
In  a  special  aseeasment  cetse  the  question  of  benefits 
was  submitted  to  a  jury,  who  viewed  the  premiaee,  and 
the  court,  though  reversing  upon  another  point,  observes : 
"The  rule  in  this  class  of  cases  should  be  at  least  as 
favorable  in  support  of  the  verdict  of  the  jury  as  in 
cases  of  eminent  domain  where  the  jury  view  the  prem- 
ises, and  in  the  latter  class  of  cases  it  is  well  established, 
that  the  verdict  will  not  be  distarbed,  on  appeal,  on  the 

43— BachuUD  et  aL  v.  HeLenuu  (Af.) :  Davis  at  ai.  t.  Uit«fad),  9i 

«t  al.,  105  lU.  56  (Af.).  111.  693  (Af.);  Carter  t.  Carter,  152 

44— Greea  v.  Mumper,  138  DL  434  111.  434  (Af.) ;  T^lor  et  al  t.  Cbx 

(Af.).  et  al.,  1S3  lU.  S20  (Af.) ;  Entwutla 

45 — Calvert  t.  Carpenter  et  al.,  96  et  al.  t.  Meikle  et  al.,  ISO  UL  » 

lU.  83  (Af.).  (Af.). 

46— Bevelot  V.  Lestrade,  153  BL         4S — Chicago  k  Evaiutoii  B.  B.  Co. 

625   (Af.).  T.  Jacobi,  110  111.  414  (B.  B.). 

47— Harp  et  al.  t.  Parr  et  al.,  168         49— Chicago,   Bur.   ft  Quinej'  B. 

HI.  459  (Af.).  B.  Co.  y.  Naperville,  Citf  of,  166  111. 

FoM  et  al.  T.  Sabin,  84  HI.  564  87  (B.  B.). 
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gronnd  that  it  is  contrary  to  the  evideoce,  where  the 
jury  viewed  the  premises,  the  evidence  was  conflicting, 
and  the  verdict  is  within  the  range  of  testimony  and  does 
not  appear  to  be  the  result  of  passion  or  prejudice.'""' 

Evidence  conflicting.'^ 

Reversed  because. this  instruction  was  given:  Court 
below  gave  this  instruction:  "If  after  a  full  considera- 
tion of  all  the  testimony  in  the  case  in  connection  with 
your  own  inspection  of  the  premises,  you  conclude  that 
your  own  inspection  of  the  premises  is  a  more  reliable 
basis  for  the  estimate  and  compensation  of  damitges, 
then  yon  have  a  right  under  the  law  so  to  do,  but  you 
should  not  arbitrarily  and  without  reason  reject  any 
of  the  testimony."  Held  that  this  was  not  law  because 
it  furnished  a  sufficient  reason  for  disregarding  the 
whole  of  the  testimony." 


so— Spring  Creek  Dist.  t.  Elgin, 
Jollet  k  Eutam  By.  Co.,  et  al,  Ap- 
pellants, 249  IlL  260  (B.  B.}. 

SI — PrftUier  t.  Chicago  Sontli  B. 
B.  Co.,  221  HL  190  (Af.). 

S2— Peoria  Gat  Light  Co.  t.  Peo- 
riA  T«nulnal  B7.  Co.,  14fl  lU.  378 
(B.). 

Mltelwll  et  aL  T.  in  &  81  LoniB 
B.  ft  Coal  Co.,  S6  HL  SM  (Af.); 
Ohieago  ft  towa  B.  Oo.  t.  Hopkins 
et  aL,  Ezn.,  90  IB.  316  (Af.); 
Green  t.  Chicago,  CUj  of,  07  HI. 
S70  (Af.);  HeBeTDOlds  et  aL  t.  B. 
ft  0.  B7.  Co.,  100  m.  1S2  (Af.); 
Chicago  ft  Eranston  B.  B.  Oo.  t. 
Blake,  116  BL  163  (Af.);  Ward  v. 
M.  ft  N.  B.  Co.,  119  HI.  287  (Af.) 

See  1S7  ID.  141  (B.  B.)  and  Ch. 
OtT  o'  AppeUee  t.  Witt  et  aL,  889 
IlL  620  (B.  B.)  where  verdicts  were 
set  aside. 

Kieruan  t.  Chicago,  Banta  Te  ft 
CaL  B.  Co.,  123  IlL  188  (Af.) ; 
Colnmet  BiTer  By.  Co.  v.  Mooie  et 
aL,  121  HL  329  (Af.) ;  Stockton  y. 


Chicago,  City  of,  136  HL  434  (Af.); 
O'Hare  v.  0.  M.  ft  N.  B.  B.  Co., 
139  m.  ISl  (Af.);  Maywood  Oo. 
et  al.  T.  Haywood,  Village  of,  140 
lU.  216  (Af.) ;  Hercules  Irtm  Works 
T.  E.  J.  ft  E.  By.  Co.,  141  DL  491 
(Af.);  Cbieago,  Padncah  ft  Uem- 
phis  B.  Co.  T.  MiteheD,  159  HL  406 
(Af.);  Metropolitan  West  Side  B. 
Co.  T.  Johnson,  1S9  lU.  434  (Af.); 
Pittsborg,  Ft.  Wayne  A  Q  B.  Co.  v. 
Lyons  et  aL,  1&0  DL  S76  (Af.); 
Bratin  t.  Uet  West  Bide  El.  B.  B. 
Co.,  166  HL  434  (Af.) ;  Lyon  et  al. 
V.  Hammoad  ft  Bine  Island  By.  Co., 
187  m.  S27  (Af.);  Davie  et  aL  v. 
Northwestern  EL  a  B.  Oo.;  170  DL 
69S  (Af.) ;  Weet  Chicago  St.  B.  B. 
Oo.  T.  Chicago,  (Sty  of,  172  IlL  108 
(Af.);  Book  Island  ft  PeorU  By. 
Co.  V,  The  Leisy  Brewing  Co.,  174 
HI.  547  (Af.) ;  Chicago  General  By. 
Oo.  V.  Hurray  et  aL,  174  lU.  260 
(Af .) ;  Chicago  Terminsl  Transfer 
B.  Oo.  V.  Bogbee,  Admx.,  et  al.,  184 
HL  353   (Af.) ;  Conness  t.  I.  I.  ft 
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statutobt  eeview  of  verdicts  in  ex  delicto  cases — 
vekdicts  set  asidb 

In  ex  delicto  cases  where  it  is  apparent  that  the  ver- 
dict is  the  result  of  passion  or  prejudice,  it  will  be  set 
aside. 

This  ease  refers  to  Statute  of  1837.  The  defendant 
was  charged  with  erecting  a  mill  dam  and  consequently 
overflowing  and  setting  back  the  water  of  the  stream, 
thereby  injuring  the  plaintiff  and  preventing  him  from 
enjoying  his  natural  rights." 

A  is  put  off  a  passenger  train  eighty  rods  from  the 
depot  from  whence  the  train  started,  for  refusing  to 
pay  five  cents  more  for  fare  than  would  have  been 
charged  had  he  bought  a  ticket  at  the  depot.  It  was  rain- 
ing and  the  passenger  had  to  walk  through  the  rain — ^no 
evidence  that  he  took  cold.  Action  on  the  case ;  verdict 
$1,000.  Court:  "We  cannot  hesitate  to  say  that  the 
damages  allowed  are  grossly,  not  to  say  outrageously 
excessive.  •  •  «  Where  it  is  apparent,  at  first  blush, 
that  the  jury  have  misapprehended  the  law  of  the  case, 
or  misunderstood  the  facts,  or  else  have  been  influenced 
by  their  passion  or  their  prejudices  rather  than  the  law 
and  the  facts,  the  court  will  not  allow  the  verdict  to 

I.  B*ilro&d  Co.,  193  lU.  464  (Af.) ;  248    (Af.) ;    Stoektou    t.    Ohieago, 

Lanqnin   v.   ChiuKOi    Citj   of,   200  Citj  of,  130  HI.  434  (Af.);  Heren- 

HL  6B  (Af.) ;  Sexton  y.  TTmon  Stock  lea  Iron  Works  v.  Elgin,  JoUet  ft 

Yard  Co.,  200  IlL  244  (Af.) ;  Spobr  Siwten)  Rf.  Oo.,  141  DL  401  (Af.) ; 

V.   Chicago,  aty  of,   200  III    441  St.  L.,  Etc.  v.  BeUoTille,  Ci^  of,  ftj. 

(Af.) ;  Brown  t.  HL,  Iowa  ft  Miu.  Co.,  1S8  JUL  300  (Af.) ;  Brown  t. 

B.  Co.,  20B  IlL  402  (Af.) ;  St.  Louis  lU.,  Iowa  ft  Uinn.  B7.  Co.,  200  Dl. 

A  O'Fallon  B;.  Co.  t.  Union  Trust  402  (Af.) ;  Dowie  t.  Chicago,  Wau- 

ft  Savings  Bank,  200  111.  457  (Af.) ;  kegan  ft  NorHi  Shore  Bf.  Co.,  214 

Chicago  ft  Hilwankee  EL  B.  Co.  t.  IlL  40  (Af.). 

Diver  etal.,  213  HL  20  (Af.);  Har-  53— HiU,  plaintiff  below,  plain- 
tin  v.  C.  ft  M.  B.  B.  Co.,  220  m.  tiff  in  error  v.  Ward,  £  OiL  285  (B. 
07  (Af.);  Frather  v.  Chicago  Sonth  B.)  (This  case  is  cited  in  Chicago 
B.  B.  Co.,  821  HL  100  (Af.);  Pnll-  Cit;'  Bj.  Co.  v.  Mead,  206  DL  174 
man  Co.  v.  Chicago,  Cit;  of,  S24  lU.  (Af.) ). 
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stand."  Eevereed  only  because  the  damages  were  es- 
cessive.'* 

Verdict  $4,950.  Evidence  insnflScient  to  eastain  ver- 
dict for  that  amoant.  Plaintiff  charged  the  company 
as  coEimon  carrier."'' 

Court:  "In  this  ease  there  was  some  apparent  con- 
flict of  the  evidence  as  to  the  care  of  the  appellant  at 
the  time,  some  of  the  witnesses  swear  that  they  did  not 
hear  the  signal  of  the  bell  or  whistle,  or  see  the  head- 
light of  the  engine,  but  a  number  of  the  witnesses  testify 
positively  to  the  fact  that  the  bell  was  rung  for  the  usual 
distance,  and  that  the  headlight  was  burning.  *  *  * 
The  weight  of  evidence  on  this  point  would  seem  to  be 
clearly  in  favor  of  the  appellant  Appellee's  witnesses 
only  testify  negatively,  that  they  did  not  see  the  light 
or  hear  the  bell,  while  appellant's  witnesses  state  posi- 
tively that  the  bell  was  rung  and  the  light  was  burning. 
•  •  •  The  rale  is  familiar  that  positive  evidence  of 
this  character  is  entitled  to  more  weight  than  nega- 
tive."" 

SFECIAI.  RBPEBBNCB  TO  STATUTE  OF  1837 

Action  on  the  case.  Long  opinion  by  Judge  Breese.' 
The  point  was  made  that  the  court  had  no  right  to  re- 
verse the  verdict  of  the  jury.  That  it  was  an  invasion 
of  the  rights  of  the  jury  to  decide  facts.  To  this  con- 
tention the  court  replied:  "This  court  is  clothed  with 
power  by  express  statute,  to  consider  a  case  on  the  evi- 
dence, else  why  is  the  evidence  certified  up  to  this  court. 
This  court  will  look  into  the  error  which  questions  the 
finding  of  a  jury,  whether  upon  the  law  or  the  evidence, 

54 — Chicago,  Burlington  t  Qoiuc;  Sd— Chicago  4  Hock  Island  B.  E. 

a  Co.  T.  Parki,  IS  m.  480  (B.  B.).      Co.  v.  Still,  19  111.  499  (R.  B.). 

55---0«lena  3c  Chicago  Union  B. 
B.  Co.  T.  Bae  et  al.,  18  HI.  488  (B. 
B.). 
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FORM  NO.  96 

£NGIN££B'B  BEPOBT  OF  FINAI,  OOHFLETION  TO  BOABD 

,  m, .,  19. . . . 

To  iKe  Board  of  Local  /tnprovemmt*  of  t%t  Ci(»  of 

Illinoti: 

Gentlemen: — I  beg  to  certify  that  the  work  of  the  local  impravemeut 

of Btreet,  in  the  Oi^  of 

niinoiB,  from  tiie line  of , 

Street,  to  the line   of , 

Btreet,  hna  been  finally  completed,  nod  thnt  the  coat  of  the  anme  ia  an 
foUom: 

Bq.  yda.  of  paving  at  # per  aq.  yd. f 

Lin.  ft.  curbing  at  9 per  ft f 

Total  due  contractor  ( 

Jiwapttwlation. 

Estiinated  coat   of  improvement   # 

Amount  paid  contractor $ 

Anxnint  due  contractoi   9 

Court  coata  and  neceuary  eqieDaes ( $ 


Amount  estimated  to  pay  aecming  interest  on  bonda  and 
voucher!  iained  to  anticipate  collection  of  aaaeu- 
ment *. . 

Amount  to  be  rebated  #. . 


Beapeetfully  aobmitted, 


FORM  NO.  97 

APPLICATION  OP  BOARD  ON  0EETIPICATE  OP  COMPLETION 
AND  ACCEPTANCE 

Stati  or  ILUHO]^  ) 

Connty  of   ( 

Id  the Gourt, 

To  the Term,  A.  D,  Iff 

In  the  Hatter  of  the  Petition  of  the  City  of lUinoia, 

to  Levy  a  Bpecial  AMeument  to  Pay  the  Cost  of  the  Local  Improve- 
ment of  


:i>y  Google 


proponl  M  folloire. 

Dated ,  IHinoii, 

Pretident  of  the  Board  of  Local  LmproTemeiitB  of. . 


FOEM  NO.  92 

riBST  TOTTGHEE  ON  ACCOUNT  OP  WOBK  DONE 


No Bpeoial  Ane—m«nt  No.  

To  the  Treaattrer  of  th«  City  of ,IU.: 

From   the   fundi   resliied   from   the   collection   of   the  flrit   inlUtUment 

of   the    apecial   aaaeBranent   levied   bj    the   Citj   of , 

niinois,  and  confirmed  hj  the Oourt  of 

Conntj,  lUinois,  for  the  improrement  of 

in  wid  dtj,  as  provided  for  in  and  b;  Ordinance  No. of  nid 

eitj,  bnt  out  of  no  other  tax  or  fund,  pa;  to , 

the  Bun  of Dollara  (*... ). 

Thia  voucher  is  given  on  account  of  work  done  in  puriuanee  of  con- 
tract entered  into  for  the  making  of  the  above  mentioned  improvemeDt 
and  is  the  flrtt  voucher  iwued  on  account  of  sucli  work  done. 

The  holder  hereof  ezprewlj  agreei  in  all  things  to  be  governed  b;  an 
Act  of  the  General  Aasembl;  of  the  State  of  Illinois,  entitled  "An  Act 
Concerning  Local  Improvements,"  approved  June  14th,  18S7,  in  force  Jnlf 
Irt,  1897,  and  all  acts  amendatory  thereof. 

This  voucher  ia  payable  at  the  office  of  the  City  Treasury  of  the  (^ty 

of ,  IllinoiB,  solely  out  of  the  collection  of  tiie  first 

installment  of  said  assessment 

aty  of  ,  IlL, 

Br   

Attest!  

NOTK: — Other  vouchers  against  the  Brat  installment  may  be  drawn  to 
conform  to  the  form  above  given. 

The  first  Toucher  "on  account  of  work  done"  need  not  neeessarily 
be  drawn  against  the  first  installment.  That  installment  may  be  exhausted 
by  oUwT  votKhere  having  a  preference  upon  it. 
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a  case  for  pnnitive  damages.  The  court  says  that  the 
proof  showed  that  the  net  value  of  the  stock  was  $411. 
The  verdict  is  $30  too  much.  No  proof  that  the  steer 
killed  was  the  plaintiff's,  nor  is  it  claimed  in  the  dec- 
laration,'" 

VEKDICT  BXCEBSIVE 

Case:  Passenger  claimed  that  the  train  jerked  just 
as  he  was  getting  off,  and  that  he  was  violently  thrown 
to  the  ground.  Verdict  $3,000.  Verdict  against  the 
weight  of  evidence.** 

Case:  Injury  to  plaintiff  at  a  street  comer;  verdict, 
$7,500.  Verdict  not  sustained.  The  great  preponderance 
of  testimony  is  against  the  verdict.*'' 

Action  for  assault  and  battery;  attempt  to  commit 
rape  upon  a  married  woman.  Verdict  $4,000.  Plaintiff 
remits  $1,500.  This  case  was  reversed  because  the  dam- 
ages were  excessive.  It  does  not  appear  whether  all  the 
evidence  was  in  the  record  or  not.  It  may  be  that  it  was 
a  common  law  motion  for  a  new  trial."^ 

Case;  EaUing  three  horses.  Court  says:  That  the 
verdict  is  "manifestly  against  the  instructions  and  the 
evidence."" 

Court:  "We  have  examined  the  record  in  vain  to  dis- 
cover evidence  upon  which  this  verdict  can  be  sus- 
tained."" 

The  plaintiff  at  play  with  boys  climbed  in  the  street" 
upon  the  stirrup  of  a  freight  car.  It  was  claimed  that 
the  yardmaster  by  loosening  the  break  caused  the  car 
to  move  and  the  boy 's  foot  was  injured  by  the  car  pass- 
ing over  it.    Court  says ;  Verdict  wholly  unsustained  by 

65 — Toledo,  PeorU,  etc.,  ^.  Co.  68 — Timmoiu   v.  Broylea  «t  ox., 

V.  Arnold,  43  lU.  418  (B.  B.).  17  IlL  02  (B.  B.). 

66— Ohio  k  Hisrisaippl  B.  B.  Co.  09 — Central  B.  B.  Co.  t.  Swmr- 

T.  Sehiebe,  44  HI.  450  (B.  B.).  ingea,  47  DL  E06  (B.  B.}. 

67 — Chicago  ft  Alton  B.  B.  Oo.  v.  70 — Cheater  v.  Porter,  47  IS.  66 

Oretcaer,  46  m.  74  (B.  B.).  (B.  B.). 
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the  evidence  and  instmctions  will  have  to  he  mod- 
ified."" 

Trespass;  conductor  used  force  to  eject  a  passenger 
between  stations  because  he  refused  to  pay  hie  fare.  Ver- 
dict, $1,000.     Court:    "Grossly  excessive."" 

A  passenger  was  injured  by  a  car  being  thrown  from 
the  track;  no  bones  broken;  verdict,  $5,000.    Held,  "ex- 


Commenoed  before  a  justice;  verdict,  $68.  Held,  "no 
evidence."" 

Deceased  was  a  track  repairer  of  Pittsburg,  Fort 
Wayne  &  Chicago.  Two  roads  nsed  common  tra<^. 
Verdict  eigainst  evidence:^' 

Case:  Brakeman  of  a  freight  train  had  left  arm 
broken,  so  that  it  had  to  be  amputated;  head  bruised. 
Verdict,  $10,000.    Held,  "excessive."" 

Case  for  malicious  prosecution;  second  verdict 
$25,000;  $5,000  remitted.    Held,  "excessive."" 

Case:  Plaintiff's  mules  frightened  at  sonnd  of  the 
whistle  of  defendant's  engine;  overturned  wagon.  Ver- 
dict, $1,525.    Held, ' '  excessive. ' ' " 

Party  injured  at  crossing.  Verdict  against  the  evi- 
dence.^* 

Case:  Verdict,  $3,000.    Held,  "excessive."  «" 

Verdict  is  not  sustained  by  the  evidence.'^ 

71— Chicago  A  Alton  B.  B.  Go.  v.  77— Walker  t.  Martin,  CS  01.  347 

UeLanghUii,  47  IIL  26S  (B.  B.).  (B.  B.). 

72 — Chicago  ft  NorthneBtem  Bj.  76 — C.  B.  A  Q.  B.  B.  Ca.  t.  Dmm, 

Co.  T.  Peaooek,  48  Dl.  853  (B.  B.).  E2  111.  4S1  (B.  B.}. 

73 — Chicago  *  Book  laUnd  B.  B.  79 — Chicago  A  Alton  B.  B.  Co.  t. 

Co.  r.  McAra,  5S  HL  296  (B.  B.).  Feara,  53  lU.  US  (B.  B.). 

74— Chicago  tb  Bock  laUnd  B.  B.  80— Docatur,   atj'   of  t.  Fishar, 

Go.  T.  Fahe;,  52  DL  81  (B.  B.).  53  lU.  407  (B.  B.). 

75 — Chicago  *  Northwestern  B.  SI — Toledo,  Peoria  *  Waraaw  B. 

B.  Co.  T.  Sweeney,  Adm.,  52  HI.  325  B.  Co.  v.  Pindar  et  al.,  53  IIL  447 

{B.  B.).  (B.  B.). 

76— niinoia  Central  B.  B.  Co.  v. 
Welch,  52  Dl.  183  (B.  B.). 
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Statk  or  lujNCHs, 
Connt]'  of 


- ,  being  dnlj  nrom,  on 

o&th,  depose  and  say  tliat  we  aie  each  worth  the  anm  of 

.  ■ DoIlaiR,  over  and  above  all  inenmbianeea  and  atatatoiy 

exemptiotis. 

SuBSCBiBn)  and  Bwom  to  before  me,  this daj  of 

,18.... 


Notai?  Fablic 


State  or  Illin<»b, 
County  of 


,  being  duly  ■worn,  on 

oath  depoMM  and  suys  that  he  is  worth  the  mm  of 

Dollars,  over  and  above  all  inenmbrancec  and  at^tatory  ex- 
emptions. 

BuMcaama  and  awom  to  before  me,  this day  of 

,  19 


FORM  NO.  90 


B«  it  Betolved,  That  all  notices  of  awards  of  contracts  bj  this  Board, 
under  and  by  virtae  of  an  Act  entitled  "An  Act  Coneeniing  Local  Im- 
provements," approved  June  14Uk,  1897,  in  force  July  Ist,  1S9T,  be  ad- 
vertised in  the ,  a  

newspaper,  published  and  circulated  in  Uiis  city. 

B«  U  further  Betolved,  That  this  order  be  entered  in  full  in  the  reeorda 
of  this  Board. 


FORM  NO.  91 

NOTICE  OP  AWABD 

Notice  is  hereby  given  that  the  Board  of  Local  Improvements  of  the 

City  of ,  niinois,  at  a  meeting  held  on  the 

day  of ,  19 ,  did  award  the  contract  for  the  con- 
struction of  the  improvement  of  (here  describe},  aa  contemplated  by  Oidi- 
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InctiUlmeiit,  dull  onl;  diwe  pro  rata  with  the  vondiers  and  bonds,  and 
iiitereat  thereon,  for  the  remainiiig  port  thereof. 

In  case  tb«  aaid  "Ctt?"  shall  bwome  the  puichaKr  of  any  ipeeial 
a— eawnent  oertUleateB  at  any  sale  for  delinquent  special  asaeaanMnta,  in 
default  of  other  bidders,  such  puichase  shall  not  be  daemed  a  eolleetion 
of  soGh  special  assesament,  and  no  act  of  the  "City,"  done  or  suffered, 
shall  be  eonatrubd  as  a  eelleetion  of  any  special  assesament,  oi  part  thereof, 
until  the  money  dne  thereon  shall  be  actually  paid  into  the  tTeaaory. 

The  said  ' '  Cit; ' '  hereby  covenants  and  agrees,  in  consideration  of  the 
covenants  and  agreements  in  this  contract  specified,  to  be  kept  and  per- 
formed by  the  said  "  Ckintraetor, "  subject  to  the  conditions  herein  con- 
tained, to  eanse  to  be  made,  by  the of  said  "Ci^" 

on  the day  of  each  and  every  month  dnring  the  progreas  of 

the  work  herein  prOTided,  estimates  of  the  amount  and  value  of  the  vork 
Hun  actooUy  constmcted  and  in  its  permanent  place;  and  vouchers  against 
the  special  ossesment  levied  to  pay  for  this  improvement,  to  the  amount 
of  86  per  cent,  of  the  estimated  value  of  said  work,  actually  constructed 
and  in  its  pennanent  place  for  the  then  expiring  month,  will  be  issued 
and    delivered    to    said    contractor;     sud    vouchers    being    redeemable    in 

,  at  the  office  of  the in  said 

ei^,  the  remaining  IS  per  eent.  of  the  amounts  of  said  estimates  and  dne 
nndei  this  eontmet,  to  be  retained  as  a  guarantee  against  poor  workman- 
ship and  material,  until  Uie  work  contemplated  by  this  contract  has  been 
folly  completed  and  aee^ted  by  the  Board  of  Local  Imprevements,  and 
sneh  acceptance  and  completion,  eertifled  and  confirmed  by  the  Cbort  in 
which  the  asaeaament  for  the  said  improvement  was  confirmed,  as  re- 
qoired  by  law,  and  when  such  completion  is  so  conflrmed  by  said  Oonrt, 
said  remaining  16  per  cent  is  to  be  paid  or  delivered  to  said  '  *  Contractor ' ' 

In ,  it  being  agreed  that  said  "Contractor"  is  to 

be  paid  for  said   improvement  in 

The  "(Sty"  reserves  the  right  at  all  times  to  refuse  to  issue  a  voucher 
against  the  assessment  for  this  improvement  in  case  the  said  "Contractor" 
has  neglected  or  foiled  to  pay  any  sub-contractor,  workman  or  eraploye» 
OB  the  work. 

No  part  of  the  work  herein  provided  for  shall  be  sublet  or  sub-con- 
tracted, without  the  express  consent  of  the  sud  Board  of  Local  Improre- 
ments,  to  be  entered  in  its  records,  and  in  no  case  shall  such  consent 
relieve  said  "Contractor"  from  the  obligation  herein  entered  into,  or 
change  the  terms  of  this  agreement 

It  is  farther  covenanted  and  agreed  by  and  between  the  parties  hereto 


niis  eontraet  shall  extend  to  and  be  binding  upon  the  i 
assigns,  and  upon  the  heirs,  administrators,  executors  and  legal  represen- 
tatives  of  the  "Contractor." 

Ih    WITNI88    WHiBWjr,    The    said    "Contractor"    has    hereunto    set 

hand and  seal ,  and  the  said  "(Sty"  has 

t  to  be  signed  by  the  Freiddent  of  the  Board  of  Local 
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ebfusal  op  court  to  set  aside  tebdict  on  ebview bule 

fob  weiohinq  evidence  in  passing  upon  the 
vbbdict  of  a  jury 

In  an  action  of  trespass  de  bonis  asportatis  the  jury 
foand  for  the  defendant.  In  the  supreme  coart  it  was 
assigned  as  error  that  the  verdict  was  against  the  evi- 
dence. 

Court  observes:  "Where  there  is  a  contrariety  of 
evidence  on  both  sides,  and  the  facts  and  circumstances, 
by  fair  and  reasonable  intendment,  will  warrant  the  in- 
ferences of  the  jury,  eoorts  will  relnctantly,  if  ever, 
disturb  their  verdict,  notwithstanding  it  may  appear  to 
be  against  the  strength  and  weight  of  the  testimony.  So, 
where  the  verdict  depends  upon  the  credibility  of  the 
witnesses,  it  is  the  peculiar  province  of  the  jury  to  jadge 
of  their  credibility,  to  attach  such  weight  to  the  testi- 
mony of  each,  as  may  seem  to  be  proper,  after  duo 
consideration  of  all  the  circumstances,  arising  in  the 
particular  cases;  such  as  the  relationship  of  the  wit- 
nesses to  one  or  both  of  the  parties  in  controversy,  his 
supposed  interest  in  the  event  of  the  suit,  his  means  of 
knowledge,  eta,  his  appearance  upon  the  stand,  manner 
of  testifying,  general  character  for  veracity,  and  the 
like,  and  to  find  their  verdict  accordingly.^ 

Case:  Verdict,  $150  for  plaintiff.  Exception  to  the 
ruling  of  the  court  on  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  not  sustained  by  the  evi- 
dence. Court:  "When  a  question  is  fairly  and  intelli- 
gently submitted  to  a  jury,  their  determination  ought 
not  to  be  set  aside  without  the  most  substantial  reasons. 
If  a  verdict  is  to  be  overthrown  because  it  does  not 

WeDhoener,  72  111.  60  (E.) ;  Ehrich  (E.  R);  Odcago,  a^  of  v.  Biiby, 

T.  White,  74  m  4SI  (B.  B.);  Scott  S4  Dl.  82  (B.  B.)- 

V.  Brywn,  74  lU.  420  {B.  B.)  j  CM-  6— Lowty  t.  Oit  et  al.,  1  Oil.  70 

csgo,  Ci^  of  T.  Lavelle,  83  TO.  482  (Af.). 
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entirely  correspond  with  the  judgment  of  the  court,  we 
better  abolish  trial  by  jury  altogether,  or  at  least  require 
the  judge  to  tell  the  jury  precisely  and  distinctly  what 
his  opinion  of  the  case  is,  and  require  them  to  find 
accordingly,  and  thus  save  the  expense  of  a  second 
trial."  "Although  we  should  have  been  entirely  satis- 
fied and  perhaps  better  satisfied  with  the  verdict,  had 
they  found  the  other  way,  yet  we  cannot  say  that  the 
verdict  is  so  palpably  against  the  evidence  as  to  induce 
the  belief  that  the  jury  misunderstood  the  evidence  or 
acted  from  prejudice  or  partiality,  which  should  be  the 
case  before  the  court  would  be  authorized  to  set  aside 
the  verdict."    (Quoted  from  page  621.)'' 

Trespass  on  the  ease  for  criminal  conversation.  Ver- 
dict, $225.  Motion  for  a  new  trial  overruled  and  excep- 
tion. It  does  not  aflSrmatively  appear  whether  all  the 
evidence  is  in  the  record.  The  court  observes;  "We 
deem  it  unnecessary  to  review  tiie  evidence.  Taken 
altogether,  it  is  of  a  character  to  warrant  the  inference 
which  the  jury  has  drawn.  In  such  a  case  the  court  will 
never  disturb  the  verdict  of  a  jury."* 

Conrt:  "The  testimony  was  conflicting  and  contrary 
to  such  a  degree,  tiiat  a  finding  either  way  would  not 
have  demanded  any  interference  on  the  part  of  the 
coart."  Action  on  the  case  for  disturbing  a  water 
course.' 

Trespass  for  shooting  a  horse.  When  "evidence  is 
circumstantial,  the  court  will  rarely,  if  ever,  disturb  the 
verdict,  whenever  there  is  any  in  the  record  tending  to 
support  the  finding  of  the  jury."  " 

Evidence  conflicting,  and  it  is  in  the  province  of  the 
jury  to  determine  its  weight." 

7— Kincaid  t.  Tnrner,  2  Qa  618  10— Young    ».    SiHtwood,    11    lU. 

(Af.)  38   (Af.). 

8— Bone;  t.  Uonaghan,  3  QO.  6B  11— Blake   t.   Dow,    18   TO.   261 

(Af.).  (Af.). 

9— Uaan  «t  al.  t.  BoMell,  11  lU. 
586  (Af.). 
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newapftper  of  gemnl  eirenlmtion,  regnluljr  pnljUdied  in  the  nid  Ct^  of 

,  for  ftt  Uut  aix  montha  priot  to  the  flrat 

pablioBtioii  of  Mid  notlee;  that  the  flrat  pablieatioii  of  the  notice  afore- 
aaid  wu  had  at  leart  fifteen  dayi  prior  to  the  time  fixed  bj  the  Oonrt 
for  the  hearing  herein  and  hereon;  that  Mid  noticea,  bj  poeting  and  pnb- 
Ueation,  In  all  reapeeti  complied  with  the  atatutes  of  thia  state  in  tuA 
eaaM  made  and  provided,  and  were  in  all  reapeeta  legal  and  mfficient,  and 
poatod  and  pnblUked  tai  manner  and  form  preoeribed  by  law. 

It  la  further  foond  and  adjudged  bj  the  Oonrt  that  it  haa  obtained 
full  and  complete  juriadietion  of  all  the  peraona  haring  or  claiming  any 
intereat  in  ttaj  of  the  piemiaea  mentioned  and  deaeribed  in  the  aMesament 
roll  heretofore  confirmed  in  thia  eanM  and  of  the  property  therein  de- 
aeribed and  aaaeaaed,  and  of  thia  eanae  and  the  anbjeet  matter  thereof. 

It  IB  Tmnrou  Oasncn  and  AajxmaKi  bt  tbih  Ooqbt,  Tbat  Judg- 
ment be  and  the  aame  ia  hereby  entered  againat  each  and  all  of  the  lota, 
bloeka,  traeta  and  pareela  of  land  and  property  aaaeaaed  and  deaeribed 
In  the  aaid  aaaeament  roU  and  report  for  the  lald  impioTement  aa  hereto- 
fore Mnflnned  in  thia  Court,  and  all  penona  haring  or  utatwitwg  an  intereat 
in  any  of  aaid  piemiaea. 

The  Oonrt  further  flnda  and  adjndgea  that  all  the  mattara  and  facta 
atated  In  aaid  eertifleate  filed  in  this  cause  by  the  aaid  Board  of  Local 
ImproTomenta  are  true;  that  the  taid  improvement  eonforma  anbatantiaHy 
to  the  reqnirementa  of  the  original  ordinance  for  the  conatmetion  of  the 
aame;  that  the  total  amount  aawased  for  the  aaid  improvement  upon  the 

pnblie  and  private  proper^  ia  the  snm  of  $ ;  and  that  the 

coat  of  the  aaid  improvement,  Including  the  amount  ertimated  by  aaid 
Board  to  be  required  to  pay  intereet  on  bonda  and  vonchera  iaaned  to 

anticipate  collectioH  of  aaid  aaaeannent,  la  the  snm  of  t ;  and 

tbat  the  aum  of  I ahall  be  abated. 

It  a  FnaTH^  Oimio  and  Adjddoid  by  thk  Ooubt,  That  the  aaid 
eertUteata  of  the  aaid  Board  of  Local  Improvementa  be  and  the  aame  ia 
hereby,  in  all  reapecta,  approved  and  eonflrmed,  and  that  the  aaid  aaaeaa- 
ment,  aa  heretofore  made  upon  the  pablie  and  private  property,  aa  the 
same  waa  heretofore  eonfirmsd  by  the  judgment  of  thia  Oourt,  and  upon 
each  and  every  lot,  block,  tract  and  parcel  of  land  and  property  aaaeaaed, 
shall  be  abated  and  reduced  proportionately  to  the  pablie  and  to  the  private 
property  owners,  and  ahall  be  credited  pro  rata  upon  the  reapeetive  aaaeaa- 
menta  for  aaid  improvement  in  the  amounts  set  forth  in  the  hereto  attached 
achedule,  and  that  the  said  assessment  be  and  the  aame  la  hereby  eonflrmed 
aa  eo  reduced  against  the  public,  and  each  installment  thereof,  and  against 
each  lot,  block,  tract  oi  parcel  of  land  and  property  aaaesaed,  and  each 
inatallment  thereof. 

It  la  FtraTHZB  OannxD  bt  tbb  ComT,  That  thia  judgment  be  certified 

by  the  Olerk  of  this  Court  to  the of  aaid  CHy 

of 

Approved:   , 

Jodgtt. 

Sort: — Attach  achedule  of  rebated  aaaessment  roU, 
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aam«!  that  the  total  amonnt  UBssaed  for  the  said  fanpTOTenMnt  upon  tbe 
public  and  ptiTsta  piopertf  doea  not  ex««ed  tbe  cost  of  the  said  improTe- 
ment  and  the  amount  estimated  to  be  required  to  pa;  intereat  on  bonds 
and  Tonchera  lasaed  to  anticipate  collection  of  laid  aeseBanient,  and  that 
the  aaid  asMSsment  as  heretofore  conflrmed  shall  not  be  abated  or  reduced. 
It  18  FUBTHQt  Oiu>EBn>  and  AiucDaB>  a?  thx  Coubt,  That  Uie  aaid 
oertificate  of  the  said  Boaid  of  Local  Improvementa  be  and  the  aams  ia 
hereby,  in  all  respecta,  approved  and  conflnued,  and  that  the  aoid  aaaeaa- 
ment,  as  heretofore  made  upon  the  publie  and  Qie  private  pioperly  owners, 
shftll  stand  as  heretofore  confinned  by  thia  Cbnrt. 

Approved:    , 

Judgs. 


FOEM  NO.  102 

ORDBB  OP   COTJBT   OONPIEMINQ    APPLICATION  AND  CBETIFI- 
CATB— OBJECTIONS— NO  BEBATE 


Statk  of  lujsmB, 
County  of 


In  the Court, 

To  the Term,  A.  D.  19 

In  the  Matter  of  tbe  Petition  of  the  aty  of ,  nUnois, 

to  Levy  a  Special  Aaseasmeut  to  Pay  the  Coat  of  the  Local  Impiove- 
ment   of    


Applicatdon  and  Oertifieate  of  the  Board  of  Local  Improvementa  on 
Completion  of  the  Work 

Now  on  this day  of ,  181..,  thia  be- 
ing one  of  the  regular  judicial  days  of  the Term, 

191..,  of  BtUd Court,  eomea  tbe  Petitioner  herein, by , 

ita  attorney,  and  makes  proof  of  giving  of  the  notice  by  law  required, 
by  posting  and  publiahing,  and  moves  the  Court  for  default  herein  against 
all  persona  and  property  on  account  of  which  objections  have  not  been 
heretofore  filed. 

And  the  Court  being  fully  advised  in  tbe  premisea,  it  ia  ordered  and 
adjudged  by  the  Court  that  default  be  and  the  same  ia  hereby  entered 
against  eaeh  and  all  of  the  lots,  blocks,  tracts  and  parcela  of  land  and 
property  asseaeed  and  described  in  the  aseesament  roll  and  report  for  the 
improvement  herein,  heretofore  confinned  in  thia  Court  and  all  persons 
having  or  claiming  an  interest  in  any  of  said  premises  on  account  of  which 
objeetiona  have  not  been  heretofore  filed. 
8.  P.— 83 
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mony  as  embodied  in  a  bill  of  exceptione."  On  tbe  ques- 
tion of  dfuuages  tbe  conrt  observes:  "How  tbis  pe- 
cuniary damage  is  to  be  measured,  •  •  *  in  other 
words,  what  is  to  be  the  amount  of  the  verdict,  must  be 
largely  left  (within  the  limits  of  the  statute)  to  the  dis- 
cretion of  the  jury.  Tbe  legislature  seems  to  have  used 
language  whict  seems  to  recognize  this  difficulty  of 
exact  measurement,  and  commits  the  question  especially 
to  the  finding  of  a  jury.  Tbe  law  provides  that  'liiey  are 
to  give  such  damages  as  they  deem  a  Just  and  fair  com- 
pensation.' What  the  life  of  one  person  is  worth,  in  a 
pecuniary  sense,  to  another,  is  a  question  incapable, 
from  its  nature,  of  exact  determination.  Although  the 
wealth  or  poverty  of  tbe  deceased  may  be  important  ele- 
ments, they  are  not  tbe  only  ones  that  enter  into  the 
problem.  If  the  deceased  was  poor,  the  loss  may  con- 
sist in  tbe  fact  that  bis  personal  exertions  can  no  longer 
support  those  dependent  upon  him.  If  rich,  tbe  loss  may 
be  nearly  as  great,  in  tbe  deprivation  of  the  care  and 
management  of  his  estate  or  business.  In  creating  the 
right,  tbe  legislature  have  confided  to  the  jury  a  subject, 
that  does  not  lie  within  the  limits  of  exact  proof.  Bat 
in  this,  as  in  all  other  actions,  the  court  must  so  far 
supervise  the  verdict  as  to  see  that  it  is  not  the  result 
of  unreasoning  prejudice  or  passion."  Quoted  from 
page  347.'=' 

Case;  Killing  a  cow;  no  external  marks  of  violence 
upon  tbe  cow.  Court  (Lawrence,  Judge) :  "The  question 
is  purely  one  of  fact,  the  determination  of  which  be- 
longed to  the  jury,  and  though  doubtful  of  tbe  correct- 
ness of  their  finding,  our  coUTictions  are  not  sufficiently 
clear  to  justify  us  in  setting  aside  the  verdict. ' '  *" 

Case:    Slander,  verdict,  $800." 

22— CUcago  *  Alhm  B.  B.  Co.  v.  24— Baker  t.  Young,  44  lU.  42 

Shannon,  Adm.,  43  DI.  338  (Af.).  (Af.). 

23 — Chicago  *  NorChweatorn  I^. 
Oo.  T.  Dement,  44  lU.  74  (Af.}. 
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Case:  Plaintiff  injured  by  the  running  away  of  his 
team,  caused  by  an  engineer  of  the  railroad  letting  off 
steam  from  his  engine  with  a  loud  noise,  just  as  plain- 
tiff was  crossing  the  track.  Two  counts,  each  charging 
that  it  was  done  wantonly  and  wilfully.  Demurrer  to 
declaration  overruled.  Court:  "The  evidence  in  this 
record  is  conflicting,  and  was  properly  left  to  tiie  con- 
sideration of  the  Jury.  In  such  a  case  this  court  will  not 
disturb  the  verdict,  unless  we  can  see  that  it  is  manifestly 
against  its  weight."  ^' 

Case:  Damages,  $1,311,  not  so  excessive  as  to  mani- 
fest prejudice  or  passion." 

Action  before  a  justice  for  the  value  of  a  colt;  three 
verdicts  for  defendant;  court  hesitated  to  disturb  ver- 
dict unless  palpably  against  the  evidence.  ^^ 

Verdict,  $828 ;  not  clearly  against  the  evidence.'* 

Case:  Verdict  for  the  defendant;  evidence  conflict- 
ing." 

Case :  Fireman  on  a  locomotive  killed.'^ 

Court:  "We  have  most  carefully  considered  the  entire 
evidence  contained  in  the  record,  and  we  cannot  say  that 
there  is  a  total  failure  of  evidence  to  support  the  ver- 
dict, or  that  it  is  so  manifestly  against  die  weight  of 
evidence  that  an  appellate  court  would,  for  that  reason 
alone,  award  a  new  trial."  " 

2S— Toledo,   Wabndi   ft  WMtern  C&tj  at  v.  MartJB  et  dx.,  49  DL  241 

B^.    Co.    T.    Humou,    47    Dl.    SOS  (B.  B.). 

(Af.)-  20— CUeago,  Otj  of  t.  Smitii,  M 

lUinoiB  &  WiKongin  B.  B.  Co.  t.  HL  107  (Ai.). 

Von  Honi,  IS  TO,  267  (Af.) ;  Bloom  27— CbittCTden  t.  Emu,  48  Hi. 

T.  Orane  et  si.,  24  Dl.  48  (Af.);  62   (Af.). 

Wallue  T.  Wren,  32  TO.  146  (Af.) ;  28— Bunker,  Jr.  t.  Qreen,  48  CI 

Chicago  &  Bock  Idand  B.  B.  Co.  t.  243  (Af.). 

Hatcbiiu,     34     IlL     108      (Af.);  20— Sbeeran    t.    Chicago   *  Mil- 

Hiaar  t.  People,  34  HI  297  (Af.) ;  waukee  ^.  Co.,  48  IlL  523  (Af.). 

O'Beil;  v.  Fitzgerald,  40  BL  SIO  30— C.  B.  A  Q.  B.  B.  Co.  ▼.  Greg- 

(Af.);  Toledo,  Peoria  AWanawOo.  or;,  58  lU.  272  (Af.). 

V.  HeClaonau,  41  HI.  238    (Af.);  31 — Chicago,   City  of  v.    Martin 

Chicago  *  N.  W.  B.  B.  Co.  v.  Wil-  et  at,  49  111.  241    (B.  B.). 
liami,  44  UU  176  (Af.);   Chicago, 
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AppUutioii  and  Gertilleate  of  the  Biwrd  of  LocaI  InproTementa  on 
Completion  ol  tlie  Work 

Now  on  tbia <tay  of ,  A.  R  19 , 

thU  being  one  of  tbe  rsgolar  judieinl  days  of  the 

Tenn,  A.  D.  19 ,  of  nid  Court,  eomet  the  Petitioner  herein,  the  Board 

of  Local  ImprOTements  of  the  Clt;  of ,  Illinoia,  bj 

,  its  attomqr,  and  morea  Uie  Oourt  for  de- 
fault herein,  and  for  the  Judgment  ef  thU  Court,  flnding  that  all  the 
matters  and  facta  stated  and  alleged  in  tiie  eertifleate  flled  herein,  by 
■aid  Board,  are  brie,  and  that  the  said  improvement  conforms  subatan- 
tiall;  to  the  requirements  of  tbe  original  ordinance  for  the  constmction 
of  the  same;  and  this  cause  coming  on  to  be  heard  upon  the  evidence 
introduced  bj  the  Petitioner  herein,  and  no  objections  to  said  application 
and  cartiflcate  or  proceedings  herein  having  been  filed,  and  no  defense 
thereto  being  made,  and  the  Conrt  being  fnllj  advised  in  the  premisea, 
it  is  adjudged  by  tbe  Court  that  the  application  and  eertiileate  filed  by 
the  Petitioner  herein  are  in  all  respecte  legal  and  sufficient;  that  notieas 
of  this  hearing,  aa  prescribed  by  law,  were  posted  in  at  least  four  public 

places  in  the  neighborhood  of  said  improvement  in  said  Qty  of 

,  at  leaat  fifteen  dajs  prior  to  the  time  fixed  for  the  hearing 

herein  and  hereon,  and  a  like  notice  was  published  ("at  least  five  suc- 
eessive  days"  or  "once  in  each  week  for  two  successive  weeks"  as  the 

ease  may  be),  in  the (a  "daily"  or  "weekly" 

as  tbe  case  may  be),  secular  newspaper  of  general  circulation  regularly 

published  in  the  said  City  of ,  for  at  least  six  months 

prior  to  tiie  first  publication  of  said  notice;  that  the  first  publication 
of  the  notice  aforesaid  waa  had  at  least  fifteen  days  prior  to  the  time 
fixed  by  the  Court  for  the  hearing  herein  and  hereon;  that  said  notices, 
by  posting  and  publishing,  in  all  reepeets  complied  vrith  the  statutes  of 
this  etate  In  such  cases  made  and  provided,  and  were  in  all  respects  legal 
and  sufficient,  and  posted  and  published  in  manner  and  form  prescribed 
by  law. 

It  is  further  found  and  adjudged  by  the  Court  that  it  has  obtained 
full  and  complete  jurisdiction  of  all  the  persons  having  or  claiming  any 
interest  in  any  of  tbe  premises  mentioned  and  described  in  the  assees- 
ment  roll  heretofore  confirmed  in  this  cause  and  of  the  property  therein 
described  and  assessed,  and  of  this  cause  and  the  sabject-matter  thereof. 

It  is  THinxroBi  OBi>nn>  and  Ai>JUi>on>  by  this  Conn-,  That  de- 
fault be  and  tbe  same  le  hereby  entered  against  each  and  all  of  the  lots, 
blocks,  tracts  and  parcels  of  land  and  property  assessed  and  described 
in  the  said  assessment  roll  and  report  for  the  said  improvement  as  here- 
tofore confirmed  in  this  Court,  and  all  persons  having  or  claiming  an 
interest  in  any  of  said  premises. 

The  Court  further  finds  and  adjudges  that  all  the  matters  and  facts 
stated  in  said  certificate  filed  in  this  cause  by  the  said  Board  of  Local 
Improvements  are  true ;  that  the  said  Improvement  conforms  substantially 
to  tbe  requirements  of  the  original  ordinance  for  the  construction  of  the 
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To  th«  Eonorable  Judge  PreM»g: 

Now  cornea  the  Botrd  of  Local  Improvementa  of  the  City  of 

,   IIlinolB,   and   prsKitti   herewith   ita   eertiflcate   of   tha   final 

eompletion  and  aoeeptance  of  the  work  provided  for  in  the  above  mentioned 
pioeeedinga,  and  cauaeg  the  coat  thereof,  together  with  Uie  amonnt  eati- 
mated  bj  the  Mid  Board  to  be  required  to  paj  ausming  intereet  on  bondi 
and  Tooehert  iaensd  to  anticipate  collection  of  the  aaeeianient  berdn,  to 
be  certified  to  thia  Court. 

Wherefore,  thia  Petitioner  makes  application  to  aaid  Court  to  eonaider 
and  determine  whether  or  not  the  facts  and  mattera  atated  in  the  hereto 
attached  eertifieate  are  true,  and  to  aet  a  time  and  place  to  eonaider  and 
determine  aoeh  facta  and  mattm. 


Board  of  Local  Improvementa  of  the  Citf  of ,  111. 

FORM  NO.  98 


STATI  0»  iLUNOia,  ) 

Oaaatj  of  I 

In  the Court, 

To  the Term,  A.  D.  19. . . . 

In  the  Matter  of  the  Petition  of  the  Ci^  of ,  IlUnoia, 

to  Levy  a  Special  Aaaeaament  to  Paj  tlM  Ooat  of  tlia  Local  Improve- 
ment of  '. 


To  the  BcMorabU  Judge  PretiOii^g: 

The  Board  of  Local  Improvement*  of  the  dtj  of , 

Illinoia,  doea  hereby  certify  that  the  woA  on  the  improvement  made  in 
purananee  of  the  ordinance  herein,  baa  been  flaally  t«mpleted  and  ac- 
cepted b^  aald  Board  of  Local  Improvements;  that  the  cost  of  aaU  im- 

provcauent  ia  the  sum  of  9 ;  that  the  amount  estimated  by  said 

Board  to  be  required  to  pay  accruing  Interest  on  bonds  and  vonchera 
issued  to  anticipate  eoUeetion  of  the  aaseament  herein,  ia  the  nun  of 

t ;  that  the  total  amount  aaaessed  for  said  improrement  vpon 

the  poblie  and  private  praperty  is  the  anm  of  I ,  aad  that 
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Case :  Verdict,  $5,000.  Reversed  upon  another  point ; 
finding  of  fact  not  disturbed.*^ 

Case :  Seducing  plaintiff's  wife.  Reversed  on  another 
point.  Verdiot,  $1,500,  not  excessifve.  Court:  "The 
amonnt  of  damages  in  such  caees  is  very  much  a  mat- 
ter of  feeling  to  be  controlled  by  no  rigid  mle."  " 

Case:  Verdict,  $750.  Point  made  that  the  damages 
are  excessive.  Court:  "Always  manifests  a  reluctance 
to  disturb  verdicts  on  account  of  excessive  damages  in 
cases  of  this  nature,  and  never  disturb  them  unless  it 
is  palpable,  from  the  amount  of  damages  assessed,  that 
the  jury  have  acted  under  influence  or  prejudice  or 
passion.'^ 

Case :  Death  of  a  child  four  years  old.  Verdict,  $800. 
Held,  not  excessive.    Law  implies  pecuniary  loss.*' 

Case:  Killing  a  mare.  Verdict,  $150.  No  direct  evi- 
dence; circumstances  lead  the  mind  to  the  conclusion.™ 

Trover  for  a  diamond  ring.  Verdict  and  judgment  for 
plaintiff.    Some  conflict  in  testimony."' 

Case:  Verdict,  $3,000.  Court  says:  Better  satisfied 
if  verdict  less." 

RBFERBNCB  TO  STATUTE  OF  1837 

Mandamus.  "At  common  law  the  jury  are  judges  of 
the  facts  submitted ;  *  '  '  but  our  statute  provides, 
where  error  is  assigned — this  court  shall  review  the 
finding."  •  •  •  "We  can,  therefore,  only  set  aside 
the  finding  when  it  appears  to  be  clearly  unsupported  by 
the  evidence."" 

4e— T.  W.  ft  W.  Rj.  Co.  T.  Moore,  50— McL^n  t.  Farden,  83  III.  15 

Adm.,  77  lU.  217  (B.  E.).  (At.). 

47— Cnue  v.  Butledge,  81  HI  206  51— Ekfra  v.  Houston,  86  IlL  187 

(B.  B.).  (Af.). 

48— NoImu  t.  Doaielmn,  82  HI.  52— EI^,  City  of  t.  Banwick,  86 

545  (Af.).  111.  4B8  (Af.). 

49 — Chicago,   City   of  v.   Heoing,  53 — People  ex  Ml.  v.  WftfnMrille, 

Adm.,  83  ni.  204  (Af.).  Town  of,  88  lU.  46B   (Af.). 
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Damages  under  the  Eminent  Domain  Act.  Claimed 
that  the  verdict  is  contrary  to  the  evidence.  Court: 
"Considerable  conflict  of  opinion  among  witneBsess  as 
to  damages.  Jury  to  determine  weight.  Jury  saw  prem- 
ises.   Statute  contemplates  tfiking  that  into  account.'"* 

Court:  "Damages  are  not  excessive.  The  evidence 
seems  to  be  irreconcilably  conflicting;  and  where  it  is 
so  inharmonious,  we  never  undertake  to  say  what  shall 
be  received  and  acted  upon,  which  part  rejected."'" 

SPECIAL  ASSESSMENT— CONFIBMATION    JUDGMENTS 

Refusal  of  the  court  to  set  aside  verdicts  supporting 
confirmation  judgments. 

Waters  et  al.  v.  Town  of  Lake,  129  III  23  (Af.). 

Watson  v.  Chicago,  City  of,  115  HI.  78  (Af.). 

Chicago  Rock  Island  and  Pacific  Railway  Co.  v.  Chi- 
cago, City  of,  139  m.  573  (Af.). 

Maywood  Co.  et  al.  v.  Maywood,  Village  of,  140  111. 
216  (Af.). 

KeUy  et  al.  v.  Chicago,  City  of,  148  111.  90  (Af.).  (Evi- 
dence not  in  the  record  on  which  verdict  was  based.) 

Vane  et  al.  v.  Evanston,  City  of,  150  HI.  616  (Af.). 
(Jury  viewed  the  premises.) 

Pike  et  al.  v.  Chicago,  City  of,  155  ni.  656  (Af.). 

Goodwillie  et  al.  v.  Lakeview,  City  of,  137  HI.  51  (Af.). 

Finding  of  fact  by  the  court.  Bill  of  exceptions  did 
not  contain  all  the  evidence. 

Topliff  et  al.  v.  Chicago,  City  of,  196  lU.  215  (Af.). 

54— Chicago  A  Iowa  B.  B.  Oo.  t.  A  St.  L.  B.  B.  Oo.  t.  Hillmer,  72 

Hopkina  et  al.,  80  111.  316  (Af.).  lU.  235    (Af.);    FeUn,  (My  of  v. 

S5— Bace  at  aL  t.  Oldridge,  90  HL  Winkle,  77  HI.  50  (Af.) ;  Eath  t. 

230  (Af.).  Bppy,  80  HI.  283   (Af.);   Hirseh  v. 

Bjaa  ot   a),   t.   DonneUy,   71   UL  Fefmey,  S3  HI.  548   (Af.);   Chicago 

100  (Af.) ;  Emoiy  v.  Addia,  71  III.  ft  Alton  B.  B.  Co.  t.  B«cker,  U  UL 

274  ( Af.) ;  Jones  t.  Jones,  71  111.  4S3  (Af.) ;  Bagain  t.  Btout,  188  UL 

562   (Af.);   Bockford,  Bock  Idand  645  (Af.). 
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Chicago  Union  Traction  Co.  et  al.  v.  Chicago,  City  of, 
202  lU.  576  (Af.). 
Hulbert  v.  Chicago,  City  of,  213  HI.  452  (Af.). 

BEVIBW   OF  VERDICTS  BY  COUBTS — ^BIQHT   OF   EXCEPTION   AND 

ASSIONHBNT  OF  EBBOB  UPON   FINDINQS  OF  FACT  BY 

TBIAL  COUBT  AND  VEBDICT8  OF  JUBIES  IN 

CBIMINAL   CAS£8 

That  exceptions  to  the  decisions  of  the  circuit  court 
overruling  motions  for  new  trials  shall  hereafter  be  al- 
lowed in  criminal  cases,  and  in  appeal  and  qui  tarn  ac- 
tions, as  well  as  in  civil  cases;  and  the  party  excepting 
to  sudi  decision  may  assign  the  same  for  error. 

An  act  to  amend  section  23,  chapter  86,  revised  stat- 
utes, approved  February  16,  1857;  in  force  July  Ist, 
1857. 

See  Session  Laws,  page  28,  1857;  also  page  103,  same 
volume. 

Revised  Statutes  of  1874,  chapter  110,  section  63,  page 
782. 

Session  Laws  of  1907,  section  84,  page  460. 

July  1,  1877,  the  act  creating  appellate  courts,  went 
into  force.    See  Session  Laws  of  1877,  page  69. 

Contemporaneous  with  that  act,  an  amendment  was 
added  to  the  Practice  Act  whereby  the  supreme  court 
was  restricted  to  its  original  common  law  function,  as 
a  court  of  review  in  all  cases,  except  criminal  cases, 
cases  where  a  franchise,  a  freehold,  or  the  validity  of 
a  statute  was  involved.  Subsequently  there  was  added 
the  construction  of  the  constitution. 

VEBDICTS  IN  CBIMINAL  CASES  SET  ASIDE 

If  the  evidence  is  clearly  the  result  of  passion  or  prej- 
udice, or  against  the  great  preponderance  of  the  evi- 
dence, it  will  be  set  aside  on  review. 
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Court:  "The  law  has  imposed  upon  the  court  the 
eolemn  and  responsible  duty  to  see  to  it  that  no  injustice 
is  done  by  hasty  action,  passion  or  prejudice,  or  from 
any  other  cause,  on  the  part  of  the  jury.  This  duty  the 
court  may  not  omit  in  any  ease.'"'* 

In  holding  the  'Statute  of  June  26,  1885,  with  refer- 
ence to  granting  continuances  in  criminal  cases  consti- 
tutional, the  court  observes:  "The  constitution  makes 
no  provision  for  the  continuance  of  causes  for  trial,  and 
at  common  law,  and  until  the  passage  of  our  statute  al- 
lowing exceptions  to  be  taken  to  decisions  of  courts  in 
overruling  motions  for  continuances  in  criminal  cases, 
approved  February  18,  1857,  Public  Laws  of  1857,  page 
103,  applications  for  continuances  in  criminal  cases  were 
addressed  purely  to  the  discretion  of  the  court,  and  its 
decision  thereon  could  not  be  assigned  on  error."  This 
case  was  reversed  on  the  refusal  of  the  lower  court  to 
give  an  instruction  tendered  by  tiie  plaintiff  in  error.*'^ 

STATUTOBY   BEVIEW    OF   VBEDICTS   IN    CRIMINAL    CASES — 
REFUSAL  TO  SET  ASIDE  VERDICTS 

ACT  FEBRUARY  18,  1857,  P.  103 

Court,  in  reply  to  request  to  set  aside  verdict,  says: 
"It  is  true,  the  statute  (quoting  from  page  41)  has 
clothed  this  court  with  a  revisory  power  over  the  ver- 
dicts of  juries  in  criminal  as  it  has  in  civil  cases;  and 
it  is  also  true,  that  there  is  some  difference  between  the 

so— Hoouey  v.  The  People,  111  (E.  E.) ;  Bagglo  t.  The  People,  135 

IlL  386  (B.  B.).  111.  533    (B.   B.);    Morgi&n  v.  The 

67— Hoyt  T.  The  People,  140  lU.  People,  136  HI.  161  (E.  K.) ;  Oamp- 

S88  (B.  B.).  bell  v.  The  People,  ISQ  IlL  0  (E. 

Jones  T.   The  People,   53  111.  366  K) ;  Waten  v.  The  People,  172  IIL 

(B.  B.) ;  Bandall  v.  The  People,  63  367  (E.  B.) ;  Kellar  t.  The  People, 

ni.    202    (B.   E.);    Sargent   v.    The  204   III.   604   (E.  E.);   Ounninghain 

People,  64  HL  327  (B.  B.) ;  Mooney  t.  The  People,  21Q  IlL  410  (E.  B.) ; 

T.  Peake,  111  EL  38S  (E.  B.) ;  He-  Bahlberg  v.  The  People,  225  HI.  485 

Uahou  T.  The  People,  120  HL  681  (B.  B.). 
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two  classes  of  oases,  for,  in  criminal  cases,  the  guilt  of 
the  accused  must  be  estahlished  beyond  a  reasonable 
doubt,  while,  in  civil  cases,  the  issue  is  determined  by  a 
preponderance  of  evidence.  In  the  latter  case  it  is  an 
established  rule,  if  the  verdict  is  wholly  unsupported 
as  to  any  necessary  element,  or  if  there  Is  evidence  opon 
both  sides,  and  the  verdict  appears  to  be  manifestly 
against  the  clear  weight  and  preponderance  of  the  evi- 
dence, we  set  it  aside.  In  criminal  cases,  this  court 
has  as  yet,  established  no  fixed,  definite  rule,  and  it  is 
doubtful  whether  any  can  be  established  further  than 
this:  If,  when  the  evidence  is  all  carefully  considered 
and  weighed,  it  appears  that  it  is  wholly  wanting  as 
to  some  necessary  element  of  the  crime,  or  if  there  is 
a  conflict  of  evidence,  and  there  is  such  a  clear  prepon- 
derance of  evidence  against  the  verdict,  as  to  suspend 
the  judicial  mind  in  serious  doubt  as  to  the  guilt  of  the 
accused,  then,  in  either  case,  we  ought  to  grant  a  new 
trial.'"* 

BEVIEW    OP   VEBDICTS — WILLS   AND   DIVOBCES 

When  a  statute  directs  that  a  question  of  fact  shall  be 
submitted  to  a  jury,  the  verdict  returned  has  the  same 
force  and  effect  as  a  common  law  verdict.  This  innova- 
tion in  practice  is  applied  most  frequently  in  will  con- 

6ft— Eafferty   v.    The   People,   72  McCoy  v.  The  People,  175  IlL  224 

DL  37  (Af.).  (Al);   GilmM  v.  The  People,  178 

Connelly   v.    The   People,    81    111.  lU.  18   (At.) ;   CMwell  v.  The  Peo- 

379  (Af,);  Hftniahan  V.  The  People,  pie,   190   IlL   508    (Af.) ;   Henry   v. 

91   ni.   142    (Af.):    Gainey   t.   The  The    People,    198    lU.    162     (Af.); 

People,  97  IlL  271    (Af.):    Bogera  MeCracken  t.  The  People,  209  IlL 

v.  The  People,  98  HI.  581    (A(.);  215    (Af.);   Quigg  v.   The  People, 

Sholti  T.  The  People,  121  HI.  560  211  lU.  IT  (Af.);  Panons  t.  The 

(Af.);    Steffy  t.  The  People,  ISO  People,  218  HI.  368  (Af.);  Qurett 

m.  98  (Af.);  Cronk  t.  The  Peo^e,  et  «1.  v.  The  People,  880  DL  304 

131  HI.  56  (Af.);  Boott  v.  The  Fea-  (Af.);    People  v.  Hagar,  PWntilT 

pie,  141  nL  19S  (Af.);  Crane  et  si  in  Error,  249  lU.  603  (Af.). 
V.  The  People,  168  IlL  395  (Af.); 
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tests  under  the  statute,  and  divorce  proceedings.  If  per- 
sonalty alone  is  involved,  the  record  goes  direct  to  the 
appellate  court,  and  a  review  of  the  verdict  is  had  under 
the  statute.  Only  law  questions  are  passed  upon  by  the 
supreme  court  on  appeal  from,  or  error  to  the  former. 
If  the  title  to  real  estate  is  involved,  the  record  goes 
direct  to  the  supreme  court." 


59 — Dowie  et  aL  t.  Sutton  et  bL, 
S27  m  183  (Af.). 

Wm  csMs:  Thatcher  t.  ThatdMF, 
17  HL  66  (It.  B.);  Brownfleld  et 
«L  V.  Brownfleld,  43  lU.  147  (Af .) ; 
If  eeker  et  al.  v.  Ueeker,  7S  Bl.  260 
(Af.) ;  Bntberford  et  ox  t.  Morru 
et  ai.,  77  111.  3D7  (B.  B.  Verdict 
■et  aaide);  Calvert  v.  Carpenter,  96 
111.  03  (B.  B.) ;  Bnehauui  et  (0.  v. 
HcLeunan  et  aL,  105  lU.  66  (B. 
B.) ;  Long  et  al.  t.  Long  et  al.,  107 
lU.  210  (Af.) ;  American  Bible  So- 
eietr  et  aL  r.  Price,  115  111.  623 
(Af.) ;  Schevalier  et  al.  v.  Seaj^er  et 
aL,  121  m.  S64  (Af.);  Ui^ei  et  aL 
¥.  Sw^gart,  125  HI.  262  (Al);  8in- 
nett  et  aL  <r.  Bowman  et  aL,  151  BL 
146  (B.  B.) ;  Nicewander  et  al.  v. 
Nicewauder  et  al.,  151  BL  1S« 
(Af.)  J  Bevelot  v.  Le«trode,  153  IlL 
625  (Af.) ;  Barper  et  aL  v.  Parr  et 
aL,  168  III.  459  (Af.);  Tucker  v. 
Cole  et  aL,  169  III.  ISO  (Af.) ;  Smith 
et  aL  V.  Henline,  174  lU.  184  (Af.) ; 
Peteflah  v.  Becker,  176  lU.  148 
(Af.) ;  Egbera  et  aL  t.  Egbers  at 


al.,  177  m.  82  (Af.);  HoUenbwk 
V.  Cook  et  aL,  180  BL  6S  (Af.) 
Eejea  t.  £immel  et  al.,  186  BL  109 
(Af.);  Johnson  et  aL  \.  Johnaon 
et  al.,  187  BL  86  (Af.) ;  Bradlej, 
Exr.  T.  Palmer,  193  BL  15  (B.  &. 
Verdict  set  aside);  Bpeneer  et  aL 
T.  Bpruell,  196  IlL  119  (At);  Piper 
et  aL  V.  Andricks  et  aL,  S09  BL  564 
(Af.) ;  Prench  et  aL  t.  French,  215 
IlL  470  (Af.) ;  Johneon  t.  Farrell, 
215  lU.  542  (Af.);  CtHnpber  t. 
Browning,  219  BL  429  (Af.) ;  SneU 
T.  Weldon,  Exr.,  Appellant,  239  Bl. 
279  (B.  K.) ;  Bmm  t.  (^ppa,  Exr., 
et  aL  240  DL  624  (B.  B.) ;  Catholic 
University  of  America  t.  Boyd  et 
aL,  227  IlL  281  (Af.);  Bougherty 
et  aL,  Appellees  v.  State  Saving* 
Ac.  et  al.,  292  HL  147  (B.  E.). 

Divorce  eases:  Becker  t.  Becker, 
79  BL  S32  (Modified  Decree); 
Hoore  v.  Uoore,  88  111.  98  (Af.); 
Carter  v.  Carter,  152  IIL  434  (Af .) ; 
Lenniog  v.  Letining,  176  IlL  180 
(Af.);  Carter  v.  Carter  et  aL,  283 
lU.  324   (B.  B.) 
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CHAPTER  XXIV 

FARM  DBAINAOE  CASES  AEBANGED  FOB 
EXAMINATION 


FAKIC  DBAlttAQK 


(Succ<«sfu]  Direct  Attack 
OwucBinoN  OP  Il»~CT.ju.mccmrfnl  Dlmt  Att«* 

AsBBBSUEMT  <n>  BBNKFns.(8ucceBBfiil  Direct  Attack 
Bt  CoutiissiONER,        I  UneucceBBf III  Direct  Attack 

AssESSUiNT  Oif  Bni^nT&.(  Successful  Collateral  Attack 
Bt  Couuissionbb.       lUiisuceessful  Collateral  Attack 


SUCCESSFUL  DIRECT  ATTACK 

Boone's  Pond  Mut.  Drain  Diat.,  Appellants  v.  St.  Lonis, 
Iron  Mountain  &  Southern  Ry.  Co.,  268  111.  264  {Classifi- 
cation). 

Schuh  et  al.  v.  Reed  et  al.,  Appellees,  259  HI.  138  (Af.). 

Molohon  et  al.,  Appellants  v.  Cashin  et  al,  258  HI.  86 
(Af.). 

See  Conomissioners  of  Highways  Town  of  Bement,  Ap- 
pellees V.  Commissioners  of  Lake  Fork  Spec.  Drain  Dist., 
246  111.  388,  as  to  the  powers  and  duties  of  the  Commis- 
sioners under  Sections  25  and  36  and  Sec  40  Farm  Drain- 
age Act,  1909,  page  894. 

CLASSIFICATION   OF   LANDS 

Under  the  Farm  Drainage  Act  the  classification  of  the 

lands  is  the  vital  ceremony  from  which  the  laud  owner 

mast  take  an  appeal,  if  he  desires  to  question  the  legality 
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of  the  asBessment  thereafter  to  be  spread.  There  is  no 
appeal  from  ihe  assessment.  A  notice  of  the  classifica- 
tion is  given  the  land  owner  but  none  of  the  spreading  of 
the  assessment.  The  above  is  the  holding  of  tiie  Supreme 
Court  in  Cosby  et  al.,  Appellants  y.  Barnes  et  al.,  251 
lU.  460  (R.  E.).  People  v.  Chapman,  127  lU.  387,  People 
V.  Hulin  et  al.,  Appellants,  237  lU.  122  (Af.)  and  People 
V.  Sehwank  et  al.,  Appellees,  237  111.  40  (Af.)  are  cited  in 
support  of  the  rule. 

UNSUCCESSFUL  DIRBCT  ATTACK 

Drainage  Commissioners  of  North  Fork  Special  Drain- 
age Dist.,  Def.  in  Error  v.  Eector  Spea  Drain.  Dist.,  2G& 
111.  536  (Af.). 

Upper  district  held  liable  to  contribute  to  a  lower  dis- 
trict, that  contributes  an  outlet,  for  the  cost  of  a  common 
outlet. 

SUCCESSFUL  DmECT  ATTACK  UPON  ASSESSHBKT 

Under  section  27  of  the  Farm  Drainage  Act  approved 
June  27,  1885,  it  was  held  in  Hascall  v.  Commissioners, 
etc,  122  m.  620  (E.  R.),  that  on  appeal  by  a  land  owner 
from  the  amount  of  an  assessment,  tiiere  was  a  right 
to  a  trial  by  a  common  law  jury.  In  1901  section  27 
was  repealed  but  it  was  reenacted  in  1915  (Ses.  Laws,  p. 


SnOCBSSFUL  DIBECT  ATTACK 

Commissioners  of  Sub-District  No.  6,  etc,  Defendant 
in  Error  v.  McNulta,  242  HI.  461  (Writ  of  Error  dis- 
missed). 

Land  in  Champaign  County,  Piatt  County,  McLean 
County. 
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Certain  portions  of  the  land  in  said  district  are  in  sub- 
District  No.  6.  Plaintiff  in  error's  land  is  in  McLean 
county.  Ten  days  after  the  classification  of  his  land,  he 
filed  with  the  clerk  of  the  county  court  of  Champaign 
county,  where  the  greater  portion  of  the  lands  of  the  dis- 
triot  Ue,  a  bond  which  recited  that  he  had  appealed  to 
the  county  court  of  McLean  county. 

October  3, 1908,  the  commissioners  filed  a  motion  in  the 
county  court  of  Champaign  to  dismiss  the  appeal.  Noth- 
ing done  with  the  motion. 

February  12,  1909,  commisBioners  made  a  motion  to 
strike  the  appeal  bond  and  its  "purported  approval" 
from  the  files.  Motion  allowed  and  a  writ  of  error  sued 
out  to  review  the  action  of  the  county  court. 

Supreme  Court  held  that  this  was  not  a  final  order. 
Court  then  passes  upon  a  question  never  before  raised, 
as  the  court  says : 

Question:  In  which  court  shall  the  bond  he  filed T  In 
considering  this  question  the  court  says : 

Several  kinds  of  farm  drainage  districts — 

First  District  lies  wholly  within  one  town. 

Second  District  lies  in  two  towns  in  the  same  or  dif- 
ferent counties,  called  Union  Districts. 

Third.  Land  lying  in  three  or  more  towns  in  the  same 
or  different  counties.    Called  Special  Drainage  District. 

The  court  refers  to  sections  49,  50,  51,  57,  58  and  60 
of  the  Farm  Drainage  Act  and  says  that  section  60  re- 
quires the  commissioners  to  make  a  classification  of  the 
lands  of  the  district  and  file  the  aajne  in  the  office  of  the 
clerk  of  the  county  court.  "All  orders  made  by  the  com- 
missioners either  of  correction  or  confirmation  shall  he 
filed  in  the  clerk's  office  within  five  days  from  the  com- 
pletion of  the  hearing  and  any  person  appearing  and 
urging  objections  who  is  not  satisfied  with  the  decision  of 
the  commissioners  in  confirming  the  classification  of  his 
lands  may  appeal  therefrom,  within  ten  days  after  the 
order  of  the  commissioners  is  filed  in  said  court  aforesaid 
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hy  filing  with  said  clerk  an  appeal  bond  with  good  and 
sufficient  aeonrity,  to  be  approved  by  the  clerk  or  jndge 
thereof  payable  to  said  drainage  district,"  etc.  (See  sec. 
60,  p.  99,  Act  of  June  27, 1885). 

The  court  says:  "Section  61  provides  the  appeal  shall 
be  taken  as  provided  by  sections  24  and  25  which  relate 
to  the  organization  of  districts  that  lie  wholly  in  one 
township.  The  conrt  conclndes:  "The  bond  in  this  case 
was  filed  by  plainliff  in  error  in  the  coart  in  which  he  was 
required  by  the  statute  to  file  it.  It  then  became  the  duty 
of  the  clerk  of  the  county  court  of  Champaign  county  to 
make  such  a  transcript  of  the  proceedings  as  was  neces- 
sary to  present  the  questions  involved  by  the  appeal  and 
transmit  them  to  the  county  court  of  McLean  county." 

WITH  BBFEBENCE  TO  WHAT  THE  GLEBE  SHOUIJ)  HAVE  DONB 

It  was  the  duty  of  the  clerk  of  the  county  court,  upon 
the  filing  of  a  good  and  sufficient  appeal  bond,  to  make 
and  transnut  to  the  county  court  of  McLean  county  such 
a  transcript  aa  was  necessary  to  present  the  questions 
involved  by  the  appeal  The  law  makes  this  his  duty  and 
he  has  no  discretion  in  the  matter.  His  failure  or  refusal 
to'  perform  this  duty  was  not  justified  or  excused  by  the 
order  of  the  court  striking  the  appeal  bond,  for  the  court 
had  no  authority  to  make  such  order,  and  the  clerk  should 
have  performed  the  duty  enjoined  upon  him.  His  action 
in  this  regard  is  not  subject  to  review  by  writ  of  error. 
The  remedy  is  by  mandamus  to  compel  the  clerk  to  do 
what  is  required  of  him  by  law." 

SUCCESSFUL  COLLATERAL  ATTACK 

People  ex  rel.,  PI.  in  Err.  v.  Schwartz  et  al.,  284  111.  159 
(Af.). 

People  ex  rel.,  Appellant  v.  Larsen,  282  111.  501  (Af.). 

People  ex  rel.,  Appellant  v.  Graham  et  a].,  280  HI.  303 
(Af.). 
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People  ex  rel.,  PI.  in  Err.  y.  Fulton  et  al.,  280  DL  415 
(Af.). 

People  ex  rel.,  Appellee  v.  Cleary  et  al.,  276  HI.  29  (E. 
R.). 

People  ex  rel.,  Appellee  v.  Curry,  276  HL  324  (B.  E.). 

People  ex  rel..  Appellant  v.  O 'Daniel  et  al.,  276  ni.  338 
(Af.). 

People  ex  rel.,  Appellee  v.  Gamer  et  al.,  275  Dl.  228 
(E.E.). 

People  ex  rel..  Appellant  v.  Bentley  et  al.,  268  Dl.  470 
(Af.). 

People  ex  rel..  Appellee  v.  Chi.  &  Intemrban  Trac  Co., 
267  lU.  510  (K.). 

People  ex  rel..  Appellee  v.  Jonkman  et  al.,  266  HL  229 
(R.  B.). 

People  ex  rel..  Appellee  y.  Carr  et  al.,  265  111.  220  (E. 
E.). 

People  ex  rel..  Appellee  y.  Scanlan  et  al.,  265  HI.  609 
(R.  B.). 

People  ex  rel.,  PI.  in  Err.  y.  White  et  al.,  264  HI  168 
(Af.). 

People  ex  rel..  Appellant  y.  'Whitesell  et  al,  262  111.  387 
(Af.). 

People  ex  rel.,  Appellant  v.  Leonard  et  al.,  261  HI.  38 
(Af.). 

People  ex  rel..  Appellee  y.  Bnrrall,  258  111.  509  (E.  B.). 

People  ex  rel..  Appellee  y.  'Wilder  et  al.,  267  lU.  304 
(E.  B.). 

People  ex  rel..  Appellee  y.  Brown,  263  IlL  678  (E.  E.). 

People  ex  rel..  Appellee  y.  Weatherhead,  253  HI.  85 
(B.  E.). 

People  ex  rel.,  Appellee  y.  Weloh  et  al.,  252  HI.  167  (E. 
E.). 

People  ex  rel.,  Appellant  y.  Green  et  al.,  242  HI.  455 
(Af.). 

People  ex  rel..  Appellant  y.  Camp,  243  HI.  154  (Af.). 

See  People  ex  rel..  Appellee  y.  Adair  et  al.,  247  HI 
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398  (B.  B.),  as  to  what  a  Farm  Drainage  record  mast 
show  in  order  to  support  an  additional  or  supplemental 
assessment.  See  also  in  connection  with  this  case  People 
ex  rel.,  Appellee  v.  Wylie,  283  HI.  515. 

See  People  ex  rel.,  Appellee  v.  Wabash  Ry.  Co.,  281 
111.  311  (R.  R.),  with  reference  to  certificates  of  levy  and 
presumption  with  reference  officers  doing  their  duty. 
See  Lingle,  Appellant  v.  Clear  Creek  Drain,  and  Levee 
Dist.  et  al.,  281  Dl.  511  (B.  R.),  as  to  character  of  money 
deposited  with  the  county  derk  as  compensation  for  prop- 
erty taken  by  drainage  district. 

CliASSIFICATIOK 
KOT  APPEAL  FBOM  BUT  ACQUIESCED  IN  BY  ALL  LAND  OWNBES 

Certain  land  owners  acquiesced  in  the  classification  of 
their  lands  by  the  commissioners,  but  on  appeal  (all  the 
land  owners  not  joining)  from  a  subsequent  assessment 
of  their  lands,  "where  the  cause  was  tried  by  a  jury" 
there  was  a  verdict  greatly  reducing  the  amounts.  Sub- 
sequently the  county  clerk,  on  the  certificate  of  the  audi- 
tor, spread  the  interest  upon  certain  drainage  bonds  of 
the  district,  "according  to  the  acreage  and  ratio  of  bene- 
fits, as  fixed  by  the  established  classification '  *  of  the  lauds. 
On  application  for  judgment  against  the  lands  as  delin- 
quent, the  county  court  reduced  the  tax  thus  extended  to 
make  it  conform  to  the  judgment  that  had  been  rendered 
upon  the  verdict  fixing  the  maximum  amonnt  of  benefit 
that  the  lands  would  receive  from  the  improvement.  The 
Supreme  Court  in  sustaining  the  action  of  the  lower  court 
observes : 

"That  the  judgments,  on  appeal,  thus  reducing  the 
assessment,  are  conclusive  as  to  the  amount  of  benefits 
and  that  appellees,  in  no  event,  can  be  required  to  pay  any 
thing  beyond  them,  is  too  clear  to  admit  of  serions  ques- 
tion.  It  is  also  equally  clear  that  an  assessment  under  the 
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Drainage  Act  in  excess  of  the  benefits,  is  simply  void  as 
to  SQoh  excess.  Notwithstanding  all  this,  in  muTriTig  a 
subordinate  assessment  under  the  act,  we  find  no  provi- 
sion in  it  expressly  authorizing  the  snbstitntion  of  the 
jadgments  for  the  corresponding  amounts  fixed  by  the 
ori^al  apportionment ;  yet  the  right,  or  rather  duty,  to 
make  such  substitution,  must  be  inferred  from  the  very 
necessity  of  the  case,  and  to  prevent  a  manifest  failure  of 
justice." ' 

An  assessment  must  be  apportioned  or  spread  upon  the 
land  on  the  basis  of  the  classification  of  the  land.  Omit- 
ting lands  upon  the  assumption  that  th^  are  not  bene- 
fited will  render  the  assessment  void  and  subject  to  suc- 
cessful collateral  attack.* 

niTSUCCESSFUL  COLLATBBAL  ATTACK 

The  leading  case,  on  the  proposition  that  the  validity 
of  the  organization  of  a  drainage  district  can  not  be  do- 
termined  on  an  application  for  judgment  for  a  delinquent 
special  assessment,  is  Osbom  v.  People  ex  reL,  103  lU. 
224  (Af.). 

On  an  appeal  from  the  board  of  review,  the  presomp- 
tion  is  in  favor  of  the  validity  of  the  assessment.  He  who 
asserts  that  property  is  exempt  has  the  burden  of  show- 
ing the  facts  upon  which  the  conclusion  rests.  Monticello 
Seminary,  Appellant  v.  Board  of  Review  Madison 
County,  Appellee,  242  111.  477.    (Decision  sustained). 

People  ex  rel.  Appellant  v.  Graham  et  aL,  280  HL  303 
{R.  R.). 

People  ex  rel..  Appellant  v.  Dick  et  al.,  276  J\\.  516 
(Af.).    Section  42  Farm  Drainage  Act  referred  to. 

People  ex  rel.,  Appellant  v.  Gamer,  267  HI.  396  (E.  R.), 
about  sections  27,  62  and  70  of  the  act. 

1 — People  ex  reL  t.  Mejera  et  aL,  2 — People  ex  reL  v.  Cole  et  aL, 
124  IlL  90   (Af.).  128  IIL  158  (Al). 
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Sanitary  District  Act  of  1907.  People  ex  rel.,  Appellee 
V.  Bowman,  247  El.  276  (Af.)- 

Farm  Drainage.  People  ex  rel.,  Appellant  v.  York,  247 
m.  591  (K.  R.).    Section  76  referred  to. 

Shannley  et  al.  v.  People,  ex  reL,  225  111.  579  (Af.). 

The  drainage  commissioners  under  section  42  deter- 
mined that  certain  land  owners  bad  connected  their  lands 
with  the  district.  It  can  not  be  shown,  to  defeat  the 
action  of  the  collector,  that  the  lands  have  not  been  con- 
nected. 

People  ex  rel.  v.  Dyer,  205  111.  575  (R.  R.).  Assessment 
made  under  section  76. 

Moore  Ex.  v.  People  ex  rel.,  106  HL  376  (Af.).  Section 
32. 

People  ex  rel.  v.  Chapman  Classifioation,  127  IlL  387 
(R.  R). 

Boul.  V.  People  ex  rel.,  127  HI.  240  (Af.). 

People  ex  rel.  v.  ChapmMi  et  al.,  128  111.  496  (R.  R.). 

Tucker  v.  People  ex  rel.,  156  111.  108  (Af.). 

Orgfmization  of  district  attacked  collaterally. 

' '  If  the  district  was  not  organized  according  to  law,  and 
the  drainage  coramisBioners  attempt  to  exercise  power 
which  had  not  been  legally  conferred  upon  them,  these  are 
questions  that  can  only  be  raised  by  a  direct  proceeding." 

LEVEE  ACT 


Omakization. 


AsBBSauENTS. 


iBaecMBfnl  Collateral  Attack 
Unaucceuf  al  Oollateial  Attack 
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BIGHT  TO  WITHDBAW  SIONATUBE  TBOl/L   PETITION 

On  an  application  by  petition  to  the  board  of  super- 
visors to  create  a  new  town,  it  was  held  that  a  person 
signing  the  petition  might  withdraw  his  name  before  the 
jurisdiction  of  the  county  board  had  been  determined. 
Signing  a  petition  not  an  irrevocable  act  and  name  may 
be  withdrawn  before  the  jurisdiction  of  the  body  ad- 
dressed has  been  determined.  Littell  ct  al.  v.  Vermilion, 
County  of,  198  HI.  205  (Af.). 

Petition  to  change  the  county  seat  certiorari.  Same 
ruling  on  the  right  to  withdraw  signature.  Kinsloe  et  al. 
V.  Pogue  et  al.,  213  ni.  302  {Af.). 

On  an  appeal  from  the  action  of  the  commissioners  of 
highways  laying  out  a  road  to  three  supervisors  nineteen 
signers  petitioned  to  have  their  names  withdrawn.  Held 
that  the  motion  came  too  late.  Comrs.  of  Highways  of 
Tolono  et  al.  v.  Bear  et  al.,  224  111.  259  (Af.). 

Certain  persons  had  leave  to  withdraw  their  names 
from  a  petition  to  abandon  and  abolish  the  district.  Bos- 
ton, Plaintiff  in  Error  v.  Kickapoo  Drainage  District,  244 
m.  577  (Af.). 

Sny  Island  Drainage  District,  Defendant  in  Error  v. 
Dewell  et  al.,  256  HI.  126  (B.).  Here  some  of  the  peti- 
tioners to  organize  a  sub-district  had  leave  to  withdraw 
their  names  from  the  petition.  Held  that  the  court  waa 
left  without  jurisdiction.  To  meet  the  holding  in  these 
eases  the  legislature,  1907,  page  276,  amended  see.  4  of  the 
Levee  Act,  to  provide  that  on  the  hearing  names  could  not 
be  withdrawn  without  the  consent  of  a  majority  of  the 
other  petitioners  unless  it  could  be  shown  to  the  satisfac- 
tion of  the  court  that  the  signatures  had  been  obtained 
by  fraud  or  misrepresentation.  In  Boston,  Plaintiff  in 
Error  v.  Kickapoo  Drainage  District,  244  111.  577  (Af.), 
this  provision  did  not  apply  to  a  petition  to  abandon  the 
work. 
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SDCCESSFUIj  dibect  attaoe 

Dettmer  et  al.,  Appellee  v.  111.  Term.  R.  E.  Co.,  287 
ni.  513  (R.  R.).    (Levee.) 

Punkliouser  et  al.  v.  Randolph  et  al.,  Appellees,  287 
Dl.  94  (Af.). 

Sangamon  &  Drmmner  Drain.  Dist.,  Appellee  v.  Hous- 
ton et  al.,  284  HI.  406  (R.  R).    (Levee.) 

Kohl  et  al.,  Appellants  v.  Choutean  Island  Drain.  Diet, 
et  al.,  283  Hi.  69  (Af.).    (Suh-Dist.) 

Borah  Drain.  Dist.,  Def.  in  Err.,  v.  Ankenbrand  et  al., 
279111.488  (R.R.).    (Levee.) 

Borah  Drain.  Dist.,  Def.  in  Err.  v.  Ankenbrand  et  ah, 
277  DL  132  (Demurrer  to  First  Plea  Overruled;  other 
Dem'rs  Sust). 

Inlet  Swamp  Drain.  Dist.,  Appellees  v.  Cooper,  274  HI. 
77  (E.  R.).    (Levee.) 

Sny  Island  Levee  Drain.  Dist.,  Appellant  v.  Boyd  Levee 
&  Drain.  Dist.  et  al.,  Appellee,  273  111.  533  (R.  R.). 
(Levee.) 

(Joudy  et  al.,  Appellants  v.  Mayberry  et  al.,  272  HI.  54 
(Af.).    (Levee.) 

Inlet  Swamp  Drain.  Dist.,  Appellee  v.  Glein  et  al.,  272 
m.  551  (R.  E.).    (Levee.) 

Borah  Drain.  Dist.,  Def.  in  Err.  v.  Ankenbrand  et  al., 
260  ni.  335  (R.  R.).    (Levee.) 

Lingle,  Appellant  v.  Adams  et  al.,  259  Dl!  522  (Af.). 
(Levee.) 

Lower  Salt  Fork  Drain.  Dist.,  Appellant  v.  Smith,  257 
HI.  52  (Af.).    (Levee.) 

Sny  Island  Levee  Drain.  Dist.,  Def.  Err.  v.  Dewel!  et 
al.,  256  III.  126  (R.).    (Levee.) 

Drummer  Creek  Drdn.  Dist.  et  al.  Def.  Err.  v.  Roth 
et  al.,  244  HI.  68  (R.  R.).    (Levee.) 

Dewell  et  al  PI.  in  Error  v.  Qny  Island  Levee  Drainage 
Dist.,  232  HI.  215  (R.  R.).  Writ  of  certiorari.  Organ- 
ization of  a  sub-district  under  section  59  held  illegal  be- 
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cause  it  included  "other  lands  than  those  of  the  petition- 
ers and  those  over  which  the  proposed  ditdies  were 
sought  to  be  constructed." 

See  section  59  amended  In  1909,  p.  194,  to  meet  this 
holding. 

See  256  HI.  126  for  a  construction  of  section  59  as 
amended. 

See  page  46  of  236  HI.  on  purpose,  scope  and  object 
under  the  constitution  of  a  drainage  district. 

Aldridge  et  al.,  PI.  in  Error  v.  Clear  Creek  Drainage 
and  Levee  District  et  al.,  253  111.  251  (B.  B.). 

Tennessee  Drainage  Dlst.  et  al.,  Def.  in  Error  t.  Moye 
et  al,  258  HI.  296  (E.  E.).  Notice  required  by  statute  not 
given. 

Merkle  Drainage  Dist.,  Def.  in  Error  v.  Hathaway  et 
al.,  260  HL  186  (B.  B.).  Held  court  lost  jurisdiction  be- 
cause after  appointing  commissioners  there  was  no  order 
of  continuance  as  required  by  statute. 

Wayne  City  Drainage  Dist,  Def.  in  Error  v.  Boggs  et 
aL,  262  m.  338  (B.  E.).  Petition  not  sufficient  to  confer 
jurisdiction. 

UN8UCCBB8FTJL  DIBBOT  ATTACK 

Inlet  Swamp  Drain.  Dist.  v.  Qehant  et  al.,  Appellants, 
286  DI.  558  (Af.). 

Hansmeyer  et  a!.,  Appellants  v.  Indian  Creek  Drain. 
Dist.,  284  ni.  458  (Af.). 

Burroughs  et  aL,  Fl.  in  Err.  v.  Donner  et  al.,  282  HI. 
299  (Af.).    (See  Bemark  on  Bill  of  Exceptions.) 

Koeller  et  al.,  Def.  in  Err.  v.  Salisbury,  276  HI.  230 
(Af.). 

Donner  et  al.,  Appellants  v.  Board  of  Highway  Com'rs 
et  al.,  278  HI.  189  (E.  B.). 

Stokes  et  al.,  PI.  in  Err.  v.  Bay  Bottoms  Drain.  Dist., 
278  HI.  390  (Af.). 
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Union  Drain.  Dist.  No.  3  et  al.,  Appellees  v.  Ullrich, 
273  lU.  165  (Af.). 

Wood  et  al.,  Appellants  v.  Papendick  et  al.,  268  HI.  383 
(B.  B.). 

Fountain  Creek  Drain.  Diet.  No.  1  v.  Smith  et  al.,  PI. 
in  Err.,  265  Ul.  138  (Af.). 

Ziegler  et  al.,  Appellees  v.  Oilliatt  et  al.,  263  Dl.  587 
(Af.). 

Bissell  et  al.,  Appellants  v.  Edwards  Biver  Drain.  Dist. 
et  al.,  259  111.  594  (Af.).  (Section  44,  Levee  Act,  con- 
ditions tinder  which  work  and  district  can  be  abandoned.) 

Aldridge  et  aL  v.  Matthews  et  al.,  Appellees,  257  Dl. 
202  (R  E.). 

Sangamon  &  Drummer  Drain.  Dist.  v.  Eminger  et  al., 
AppeUants,  257  HI.  281  (Af.). 

Bainnm,  Appellant  v.  Bandolph  Drain.  Dist.,  257  III. 
486  (Af.). 

Gar  Creek  Drain.  Dist.  v.  Wagner  et  al.,  Appellants, 
256111.338  (Af.). 

Bay  Island  Drain.  &  Levee  Dist,  Appellant  v.  Union 
Drain.  Dist,  255  HI.  194  (Af.). 

Ganen  et  al.  v.  Moredock  &  Ivy  Landing  Drain.  Dist., 
131  HI.  446. 

ATTACK  IN  EQUITY 

Point. — A  jury  charged  with  the  duty  of  assessing 
benefits  can  not  hold  that  some  lands  will  not  be  benefited. 
The  boundaries  of  the  field  of  assessments  are  fixed  by 
the  order  of  organization. 

Aldridge  et  al.,  Appellant  v.  Mathews  et  al.,  257  111.  202 
(B.E.). 

Where  the  rights  of  the  public  are  involved  the  right 
to  administer  the  duties  of  an  office  can  only  be  tested  by 
a  quo  warranto. 

Trumbo  v.  People,  75  lU.  561  (Af.).  (Judgment  for 
school  ta:c.) 
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Osbora  r.  People,  103  HI.  224  (Af.).    (AsseBsinent  for 
a  drain.;  judgment  snstained.) 
Blake  v.  P.,  109  111.  504  (Af.). 

8CB-DI6TBI0TS 

Sec  59  of  the  Levee  Act  (Ses.  Laws  1885,  p.  135)  pro- 
vided: That,  if  on  the  application  of  some  owner  or 
owners  of  land  in  the  district,  it  shall  appear  to  the  com- 
misBioners  that  additional  ditches,  drains,  outlets  or  other 
work  over  other  lands,  are  needed  in  order  to  afford  com- 
plete drainage  by  outlets,  or  protection  to  some  particalar 
tract  or  tracts  of  such  owner,  it  shall  be  the  duty  of  the 
commissioners  to  examine  such  land  and  make  plans,  etc 

In  1903  this  section  was  amended  (pages  162-3)  pro- 
viding thai  the  court  should  declare  the  land  "organized 
into  a  sub-district  and  all  assessments  shonld  be  kept  in 
a  separate  fund.  This  amendment  is  referred  to  in  Soran 
V.  Union  Drainage  Dist.  No.  1  et  al.,  215  HI.  212  (Af.). 

Sec  59  was  first  passed  upon  and  constraed  in  Dewell 
et  al.,  PlaintifE  in  Error  v.  Sny  Island  Levee  Drainage 
Dist.,  232  HI.  215  (B.  B.).  (Certiorari.)  In  this  case  it 
was  held  that  the  statute  only  authorized  including  in  the 
district  the  land  of  the  petitioners  and  the  land  over  which 
the  drain  would  pass.  To  meet  this  holding,  59th  section 
was  amended  in  1909.  See  Sny  Island  Drainage  Dist  v. 
DeweU  et  aL,  PI.  in  Error,  256  IlL  126  (B.). 


succBssFui.  oraaOT  attack 

Inlet  Swamp  Drainage  Dist.,  Appellee  v.  Q«hant,  284 
Dl.  180(E.B.).    (Levee.) 

Cache  Eiver  Drain.  Dist.,  Appellee  v.  Chi.  &  Eastern 
m.  B.  B.  Co.,  264  m.  97  (B.  B.). 

Clear  Creek  Drain.  &  Levee  Dist.,  Appellee  v.  St.  Loais, 
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Iron  Mountain  &  Southern  By.  Co.  et  al.,  264  111.  640 
(E.B.). 

Brooks  et  al.,  Appellees  v.  Hatch  et  al.,  261  HI.  179 
(E.E.).    (Inpt.) 

Hartwell  Drain.  &  Levee  Dist.,  Appellees  v.  Miokel- 
berry,  257  DL  509  (E.  B.). 

Cache  Biver  Drain.  Dist.,  Appellees  v.  Chi.  &  Eastern 
ni.  E.  E.  Co.,  255  111.  398  (E.  E.). 

Kiekapoo  Drain.  Dist.,  Def.  Err.  v.  Jackson  et  al.,  255 
ni.504  {E.B.). 

Vandalia  Levee  &  Drain.  Dist.,  Def.  Err.  v.  Vandalia 
E.  E.  Co.  et  al.,  247  111.  114  (E.  B.). 

Sangamon  &  Dmmmer  Drain.  Dist.,  Def.  in  Err.  v.  111. 
Cent.  E.  E.  Co.,  272  Dl.  374  (E.). 

Little  Beaver  Drain.  Dist.,  Def.  Err.  v.  Livingston  et 
al,  270  ni.  582  {B.  B.). 

Moredoek  &  Ivy  Landing  Drain.  Dist.,  Appellees  v. 
Meyer  et  al.,  253  111.  306  (E.  E.). 

Commissionere  of  Union  Drainage  Dis.,  Appellant  T. 
Smith  et  al.,  233  HI.  417  (Af.).  "Sections  16  and  37,  in  so 
far  as  they  appear  to  confer  npon  the  conrt  the  power  to 
direct  one  of  the  commissioners  of  a  drainage  district  to 
act  with  the  other  commissioners  in  assessing  benefits 
when  the  lands  of  the  first  mentioned  commiasioner  are  or 
may  be  subject  to  assessment,  are  in  violation  of  section  2 
of  article  2'*  of  the  constitution. 

Ginn  v.  Moultrie,  Coles  et  al.,  188  HI.  305  (B.  B.). 

Mich.  Cent.  Bailroad  Co.  v.  Spring  Creek  Drainage 
Dist,  215  ni.  501  (B.  B.). 

Sections  16,  17,  19,  20  and  21-37,  so  far  as  they  pro- 
vided for  conunissioners  assessing  damages  are  uncon- 
stitutional. 

West  Skokie  Drain,  Dist.,  Appellee  v.  Dawson  et  al., 
243  HI.  175  (E.  E.).  Beversed  for  error  of  instruction  to 
jury. 

Hull  V.  Sangamon  Eiver  Drainage  Dist.,  219  111.  454 
(E.  B.). 
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It  was  here  contended  that  the  commiasloners  could 
assees  benefits  and  leave  damages  to  be  determined  under 
the  Eminent  Domain  Act. 

It  was  held  that  the  qnestion  whether  there  was  dam- 
ages inflicted  npon  the  land  entered  into  the  equation  of 
benefits  and  that  the  commissioners  were  not  competent, 
hut  a  jury  was  to  make  the  determination. 

Petition  filed  under  the  levee  act  to  organize  a  drainage 
district  called  "Spring  Creek  Drainage  District."  Cer- 
tain lots  belonging  to  the  City  of  Joliet  were  assessed 
and  certain  streets  in  the  City  of  Joliet  were  assessed. 
The  county  court  confirmed  the  assessment  roll  and 
ordered  that  the  assessment  be  paid  in  ten  annual  in- 
stallments. 

The  city  excepted  to  the  order  of  the  court  and  prayed 
an  appeal. 

It  was  held  that  the  levee  act  did  not  give  the  drainage 
district  any  authority  to  assess  benefits  against  the  city. 
Section  55  is  referred  to  and  the  court  says  that  it  con- 
tains no  such  grant  of  power  to  the  district. 

This  case  is  an  authority  on  the  point:  That  the  jury 
under  the  eminent  domain  act  can  find  whether  land  not 
taken  is  damaged.  The  jury  stop  there;  the  conunission- 
ers  can  then  take  up  the  question  whether  any  benefits  will 
accrue  to  the  said  land  not  taken.  Joliet,  City  of  v. 
Spring  Creek  Drainage  Dist.,  222  DI.  441  (E.  R.).  Opin- 
ion filed  1906.  The  legislature,  in  1909,  p.  193,  amended 
section  55,  levee  act,  saying:  "Commission  could  appor- 
tion benefits  to  the  municipality  in  the  case  of  streets. ' ' 

Following  Littell  et  al  v.  Board  of  Supervisors  of  Ver- 
milion County,  198  HI.  205,  it  is  held  that  petitioners  may 
withdraw  their  names  any  time  before  the  court  has  ac- 
quired full  and  complete  jurisdiction  of  the  case.  A  peti- 
tion was  filed  under  the  Levee  Act  January  8,  1903,  in 
county  court.  Hearing  set  for  February  5,  1903,  and 
notices  given  by  the  clerk.  At  this  hearing  five  of  the 
signers  filed  written  statement  withdrawing  their  names. 
As  the  court  had  not  acquired  jurisdiction,  it  was  error  to 
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refuse  application  to  withdraw  names.  Mack  et  aL  v. 
Polecat  Drainage  Dist,  216  111.  56  (B.  B.)- 

WabaBh  Bailroad  Co.  v.  Coon  Bun  Drainage  and  Levee 
Dist,  194  HL  310  (B.  B.).  Sees.  17, 19,  20  and  21  of  the 
Levee  Act  uaeonstitutional  because  they  do  not  provide 
for  the  property  owner  having  the  common  law  right  to 
examine  the  jury  and  test  their  fitness  to  sit  as  jurymen. 

Juvinall  et  al.  v.  Jamesburg  Drainage  Dist.,  204  HI. 
106  (R.  E.).> 

Midiigan  Cent.  Bailroad  Co.  v.  Spring  Creek  Drainage 
Dist.,  215  111.  501.  There  are  two  methods  for  estimating 
benefits  and  damages,  one  is  by  a  jury,  Sees.  16  to  21,  the 
other  by  commissioners  under  Sec.  37.  Both  are  nncon- 
stitationaL 

Hntchins  v.  Vandalia  Levee  and  Drainage  Dist.,  217 
m.  561  (B.  B.). 

In  this  case  commissioners  were  appointed,  who  fixed 
the  amount  of  the  benefits  and  damages  in  money.  The 
land  owner  objected  and  the  court  without  ruling  upon  the 
objections  directed  that  a  jury  be  drawn  under  the  Emi- 
nent Domun  Act 

The  jury  brought  in  a  verdict.  A  motion  was  made 
for  a  new  trial;  motion  made  for  an  arrest  of  judgment. 
Motion  overruled  and  exception  saved. 

The  point  of  reversal  was :  That  there  was  no  petition 
filed  as  required  by  the  Eminent  Domain  Act  saying, 
among  other  things,  that  the  corporation  could  not  agree 
with  the  owner,  etc.  The  court  therefore  had  no  juris- 
diction.   Trigger  case,  193  111.  230,  referred  to. 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis  By.  Co.  v. 
Polecat  Drainage  Dist.,  213  El.  83  (B.  B.). 

Here  the  drainage  district  filed  a  petition  under  the 
Eminent  Domain  Act  to  condenm  right  of  way  over  the 
railroad  right  of  way.  It  was  reversed  for  error  of  an 
instruction. 

1 — Thia   deeiiioii  Ud    to   amend- 

ment  of  MC  37  in  1009;  1»06  led  to 

t  of  1909,  Mtt.  87. 
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petition  indefinite 

Iroquois  and  Crescent  Drainage  Dist.  v.  Harronn  et  aL, 
222  111.  489  (Af.).  Attack  sustained  because  petition  for 
an  additional  assessment  did  not  "fix  with  sufficient  defi- 
niteness  the  location  of  the  extension  of  this  outlet,  so 
that  the  objectors  or  other  owners  can  tell  with  certainty 
just  how  and  where  it  crosses  their  lands  and  no  scale 
is  given  on  the  plat  and  no  courses  and  distances  are 
given." 

Spring  Creek  Drainage  Dist,  Appellee  v.  Elgin,  JoUet 
and  Eastern  Railway  Co.  et  aL,  249  HI.  260  (B.  B.). 

Here  the  court  says  that  the  second  provision  (amend- 
ment to  Sec  55,  Levee  Act  1909,  p.  193)  in  so  far  as  it 
attempts  to  create  a  lien  npon  all  the  property  of  a  rail- 
road compfuiy  is  unconstitutional. 

The  cause  was  reversed  because  a  street  railroad  run- 
ning through  the  district  was  not  assessed. 

Joliet,  City  of  v.  Spring  Creek  Drainage  Dist.,  222  Dl. 
441  (E.  R.).   Opinion  filed  October  23, 1906. 

This  ease  was  reversed  because  nowhere  in  section  55 
of  the  Levee  Act  are  streets  of  an  incorporated  village 
mentioned  and  provisions  made  for  their  assessment  by 
a  drainage  district. 

Section  37  Which  relates  to  the  Construction  of  New 
Work  and  the  Repair  of  Old  Work. 

Since  the  first  enactment  of  the  Levee  Act,  section  37 
has  been  amended  in  1885  (Ses.  Laws,  p.  124),  1907  (Ses. 
Laws,  p.  280)  and  1909  (Ses.  Laws,  p.  192). 

The  holding  of  the  Supreme  Court  (Wabash  case,  194 
ni.  310),  and  the  ( Juvinall  ease,  204  111.  106),  that  the  sub- 
stitution of  the  commissioners  in  the  matter  of  assessing 
"benefits  and  damages'*  for  a  common  law  jury  was  un- 
constitutional has  led  to  another  amendment  of  section 
37,  wherein  the  obnoxious  clauses  are  eliminated  and  new 
ones  added  which  need  special  examination.  See  Ses. 
Laws,  p.  368, 1917. 
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unstjcobbbfuii  dibbci  attack 

See  eight  points  oonaidered  in  Smith  et  aL  v.  ClanBseu 
Drainage  Dis.,  229  Bl.  155  (Af.). 

Hadley  Creek  Snb-Dist,  Appellee  v.  Chicago,  Bur.  & 
Q.  R.  E.  Co.,  284  DL  354  (Af.)- 

Htmt  Drain.  Dist.,  Appellee  v.  Cole,  283  Dl.  105  (Af.). 

Freesen  et  aL,  Fl.  Err.  v.  Scott  County  Drain.  &  Levee 
Diet.,  283  DL  536  (Af.).    (See  Sec  37.) 

North  Bidiland  Drain.  Dist.  v.  Karr  et  aL,  PL  in  Err., 
280  lU.  567  (Af.). 

Brooks  et  al..  Appellees  t.  Hatch  et  aL,  265  DL  346 
(Af.). 

Meridian  Line  Drain.  Dist.,  Appellee  v.  Wiss  et  aL,  258 
IlL  600  (Af.). 

Lilet  Swamp  Drain.  Disi,  Appellee  v.  Anderson  et  aL, 
257  IlL  214  (Af.). 

Say  Island  Levee  Drain.  Dist.,  Def.  in  Err.  v.  Shaw 
.  et  aL,  252  DL  142  (Af.). 

Yandalia  Levee  and  Drain.  Dist.,  Appellee  v.  Hntehins 
etaL,252IlL259(Af.). 

Meredosia  Lake  Drain,  ft  Levee  Dist.  et  aL,  Appellants 
V.  Evemeyer  et  al.,  244  111.  115  (B.  B.). 

Lovell  V.  Drainage  Dist.,  159  Dl.  188  (Af.).  Third 
assessment  confirmed.  Action  of  conrt  on  two  prior  ones 
is  res  adjudicate. 

Section  37 

additional  a88bb8ments  to  oouflete  wobk  ob  do  bbpaibs 

Cottateral  Attack 

Prank  et  al  v.  Rogers,  220  DL  206  (R.  B.). 

Additional  work  was  attempted  to  be  provided  for. 

The  point  of  objection  was  that  the  notice  required  to 
be  given  by  section  3  was  fatally  defective  because  it  was 
published  before  tiie  petition  was  filed  with  the  justice. 
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The  notice  was  not  signed  bj  the  justice  before  whom 
the  petition  was  to  be  filed. 

It  was  held  that  the  giving  of  notice  aa  provided  by  the 
statate  was  mandatory  and  thus  this  class  of  cases  is  dif- 
ferentiated from  217  Dl.  220,  where  the  record  itself 
ffuled  to  show  that  the  conrt  did  not  have  jurisdiction. 
In  this  case  the  record  did  show  within  its  four  comers 
that  it  did  not  have  jurisdiction;  that  is,  that  the  notice 
required  by  statute  had  not  been  given. 

The  assessment  was  also  void  because  the  justice  under 
section  48  had  no  jurisdiction  to  entertain  the  petition 
because  the  repairs  sought  to  be  performed  were  or 
rather  exceeded  $2,000. 

SnCOESSPTTL  OOLIATEHAL  ATTACK 

People  ex  reL,  Appellant  v.  Bonham  et  al.,  286  Bl.  286 
(Af.). 

Moore,  Appellant  v.  Oar  Creek  Drain.  Dist.  et  aL,  266 
m.  399  (B.  B.).  (Beversed  in  favor  of  complainant  to 
Bill  in  Equity.) 

People  ex  rel.,  Appellee  v.  Cairo,  Vineennea  &  CM.  By. 
Co.,  256  Dl.  432  (B.  B.). 

Morgan  Creek  Drain.  Diat.,  Def.  in  Err.  v.  Hawley  et 
al.,  255  HI.  34  (B.  B.). 

Payson  v.  People  ex  rel.,  175  HI.  267  (B.  B.). 

The  organization  was  successfully  attacked  because  no 
notice  of  proposed  organization  of  drainage  district  was 
given  to  the  land  owner  who  objected.  The  evidence 
showed  that  none,  in  fact,  was  given. 

The  right  to  appoint  commisBionera,  under  section  5,  p. 
112,  Laws  of  1885,  to  determine  upon  damages  and  bene- 
fits is  contingent  on  the  court  finding  and  entering  of 
record  that  the  petition  is  signed  by  the  legal  nwmfter  of 
land  owners. 
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unsucossful  cou^tbbal  att1.0s  upon  an  assesbmbni 

People  ex  rel.  Def.  in  Error  v.  Leavens,  et  aL,  288  HI. 
477  (Af.). 

Kiekapoo  Drainage  Diet,  Def.  in  Error  r.  Mattoon, 
City  of,  284  HL  393  (Af.). 

This  waa  mandamns  to  compel  the  payment  of  an  as- 
sessment. With  reference  to  section  37  of  the  Levee  Act 
the  conrt  says:  "The  purpose  of  section  37  is  to  enable 
the  commissioners  of  a  drainage  district  already  organ- 
ized, with  bonndaries  already  established  and  well  known 
to  all  the  land  owners  of  the  district,  to  do  additional 
work,  and  the  notice  therein  required  is  for  the  purpose 
of  informing  the  property  owners  or  persons  or  mnnid- 
palities  to  be  assessed,  of  the  character  of  the  additional 
work  to  be  done,  the  starting  point,  route  and  termini  of 
the  proposed  additional  work  if  it  consists  of  additional 
drains  or  ditches,  so  the  parties  may  know  whether  tiiey 
desire  to  file  objections ;  and  the  notice  should  also  state 
in  what  court  and  at  what  term  thereof  the  petition  was 
filed  and  at  what  term  a  hearing  will  be  had  on  the  peti- 
tion, so  that  any  person  desiring  to  object  may  know 
when  and  where  to  appear." 

Examine  this  opinion. 

East  Side  Levee  and  Sanitary  Dist.,  Appellant  v.  Alton 
and  Southern  Bailroad,  281  SI.  372  (B.  B.).  Important 
case  on' the  right  of  a  drainage  district  to  cross  the  right 
of  way  of  a  railroad  company.    See  opinion. 

People  ex  rel.  Appellant  v.  Leonard  et  al.,  279  111.  159 
(B.  R.). 

Sub  districts  and  sections  37  and  59  are  here  referred 
to. 

DEFINITION  OP  DUE  PB0CE8S  OF  LAW 

Com'rs  of  Union  Drainage  Dist.  No.  1,  Appellants  v. 
Smith  et  al.,  Appellees,  233  Dl.  417  (Af.). 
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ABANDONINO  WOBE 

At  any  time  before  the  contract  shall  have  been  made 
for  the  constmction  of  any  drain,  ditch,  levee  or  other 
work  provided  for  in  the  report  of  the  commiBsioners,  or 
the  order  of  the  court  made  in  pursuance  thereof,  which 
is  sought  to  be  abandoned  as  hereinafter  provided,  npon 
the  petition  of  the  majority  of  the  adolt  land,  owners  of 
the  district,  representing  one-third  in  area,  the  court  may, 
if  upon  due  inquiry  it  shall  be  satisfied  that  juatioe  toward 
all  lasid  owners  require  it,  direct  the  commissioners  to 
abandon  any  drain,  ditch,  levee  or  other  work,  or  any 
part  thereof,  mentioned  in  snch  report  or  order. 

McCaleb  et  al  v.  Coon  Bun  Drainage  and  Levee  Dist., 
190  ni.  549  (Af&rmed  in  part  and  remanded). 

A  petition  signed  by  a  majority  of  the  land  owners. 

The  main  point  in  the  petition  was:  That  the  main 
ditch  would  run  through  Dickeraon  lake ;  that  its  bottom 
was  quicksand,  that  would  have  a  tendency  to  cave  in 
and  cause  an  expense  in  constructing  and  keeping  up  the 
drain  that  would  cost  more  than  the  value  of  the  land 
attempted  to  be  drained. 

The  court  says  that  the  testimony  support  the  decree 
of  the  court  denying  the  petition  to  abandon  the  work. 
This  was  a  writ  of  error  also  to  review  the  action  of  the 
lower  court  in  confirming  the  allowance  of  damages  to 
and  assessments  upon  the  land  of  two  men  whose  lands 
were  within  the  bounds  of  the  district 

Question  of  Practice :  ti  determining  the  amount  of 
.  benefit  to  a  tract  of  land  over  which  the  ditch  was  to 
pass,  the  amount  of  damage  to  the  owner  for  land  taken 
was  deducted. 

The  supreme  court,  following  Oinn  v.  Moultrie,  etc.. 
Drainage  Dist.,  188  111.  305,  held  that  though  this  was 
error,  it  had  been  waived,  as  no  objection  was  made  be< 
low.  as  was  done  in  188  HI.  305. 
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Thia  case  was  reversed  on  account  of  an  erroneous  in- 
strnction.  The  jury  were  instimcted  that  it  was  the  duty 
of  the  commissioners  to  construct  farm  bridges  to  render 
more  useful  the  lands  through  which  the  ditch  would  be 
cut  and  that  the  jury  might  take  this  fact  into  considera- 
tion in  determining  the  amount  of  benefits  and  damages 
respectively.  In  the  levee  act  there  is  no  such  provision, 
as  there  is  in  the  farm  drainage  act.  See  section  74, 
1885,  p.  106. 

In  Boston,  Plaintiff  in  Error  v.  Kic^poo  Drainage 
Dist.,  244  HI.  577  (Af.),  it  was  held  that  the  petition  to 
abandon  the  work  did  not  contain  the  one-half  of  the 
acreage  as  required  by  the  statute  in  consequence  of 
some  one  of  the  petitioners  withdrawing  her  name. 

In  S&ctai  V.  Union  Drainage  Dist.  No.  1  et  al.,  215  Dl. 
212  (Af.),  it  was  held  that  the  said  section  44  did  not 
apply  to  a  sub-district,  but  only  to  the  original  drainage 
system  or  scheme.  Here  a  motion  was  sustained  that 
struck  from  the  files  a  petition  to  abandon  additional 
work  in  a  sub-district. 
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STATE  PUBLIC  UTILITIES  COMMISSION  LAW 

PASSED  BY  THE  48th  GENERAL  ASSEMBLY 

1913,  TOOK  EFFECT  JANUARY  1,  1914 

STATE  PUBLIC  UTILITIES  COMMISSION  LAW 

FOBEIQN  80UB0ES 

Various  clauses  of  the  statute  have  been  borrowed  in 
part  or  whole  from  similar  ones  in  New  Yoi^  New  Jer- 
sey, Pemisylvania,  Massaohnsetts,  Indiana,  Wisconsin 
and  the  United  States  act  to  regulate  commerce. 

OBQASriZATION  OF  THE  OOHMISaiON 

The  commission  is  made  up  of  five  members,  appointed 
by  the  governor,  with  the  advice  and  consent  of  the 
senate,  not  more  than  three  to  be  of  the  same  political 
party.  The  term  of  service  is  six  years,  after  the  re- 
spective dates— March,  1915-1916,  and  1917.  The  com- 
mission chooses  its  own  secretary  and  counsel.  Various 
other  officers,  engineers,  experts,  accountants,  clerks,  etc, 
are  appointed  by  the  commission  but  require  the  approved 
of  the  governor.  The  salary  of  each  commissioner  is  ten 
thousand  dollars  with  a  prohibition  against  engaging  in 
any  other  business.  The  salary  of  the  secretary  is  $5,000 
and  counsel  $8,000.  The  salary  of  employees  is  fixed  by 
the  commission  subject  to  the  approval  of  the  governor. 

The  office  of  the  commission  is  at  Sprin^iffield  in  the 

state  capitol ;  open  throiigh  the  year  between  the  hours 

of  8  A.  M.  and  5  P.  M.    Stated  meetings  to  be  held  every 

month,  and,  as  necessity  requires,  at  any  place  within 
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the  state.  In  the  selection  of  employees,  the  conumssion 
is  governed,  with  the  exception  of  attorney,  chief  engi- 
neer, chief  accountant,  one  private  secretary  or  ste- 
nographer and  snch  others  as  are  exempt,  by  the  Civil 
Service  Act  of  the  State  of  Illinois. 

Its  acts  are  authenticated  by  seal,  of  which  iudi<nal  no- 
tice is  taken  by  aU  courts  in  the  state. 

GBKBBAL  POWEE  OP  THE  COMMISSION 

The  dominant  words,  on  the  side  of  the  commission, 
that  mn  through  the  statute  are:  "hearings,"  "find- 
ings," "discretion,"  "deemed  necessary,"  "may," 
"shall,"  "own  motion,"  "complaint." 

The  commission's  power,  as  between  the  people  and  the 
corporations,  are  directory,  supervisory,  inquisitorial  and 
mandatory. 

It  is  to  keep  itself  informed  generally  as  to  franchises, 
capitalization,  rates,  charges,  ownership,  control  and  op- 
eration of  public  corporations;  make  written  reports 
thereon  to  the  Governor,  when  directed ;  make  rules  gov- 
erning its  proceedings ;  confer  with  the  Inter  State  Com- 
merce commission ;  hear  evidence  with  reference  to  pend- 
ing legislation,  if  requested  by  General  Assembly,  and 
make  report;  prescribe  rules  to  be  observed  by  utility 
companies  in  publishing  rates;  fix  rates  for  "any  service 
product"  or  "commodity"  or  rate  of  fare — determine 
the  just,  reasonable  or  sofScient  or  other  charge;"  super- 
vise and  control  public  utilities  in  their  issue  of  stocks, 
stock  certificates,  bonds,  notes,  and  other  evidences  of  in- 
debtedness and  the  creation  of  liens  on  property;"  "ex- 
amine their  books,  papers,  accounts,  documents,  make  a 
physical  valuation  of  their  property;  require  public  utili- 
ties to  give  an  account  of  their  sales  of  stocks,  bonds,  etc. ; 
authorize  and  limit  capitalization ;  adjust  rates,  through 
and  joint,  between  two  or  more  common  carriers  within 
this  state ;  make  orders  requiring  railroads,  or  street  rail- 
ap.— 38 
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road  companies,  to  increase  the  nnmber  of  its  trains,  its 
ears,  change  its  stopping  places,  its  motive  power;  in- 
vestigate accidents  that  occar  in  this  state  on  the  prop- 
erty of  a  public  atility ;  make  rules  to  be  observed  by  pub- 
lic corporations  to  safeguard  the  public  health  and 
safety ;  determine  when  and  where  grade  crossings  shall 
obtiihL 

people's  sights 

The  dominant  words,  running  through  the  statute  on 
the  side  of  the  people  are — "unjust,"  "nnreasonable," 
"unsafe,"  "improper,"  "inadequate,"  "insnffident," 
"speedy  notice  to  the  conunission  of  accidents  oooasion- 
ing  loss  of  life  or  limb. '  * 

Ladividuals  have  a  right  to  complain  in  writing  to  the 
commission  that  any  public  utility  "hag  charged  an  exces- 
sive or  unjustly  diaeriminatory  amount  for  its  product  or 
service. ' '  If  the  complaint  is  found  to  be  true,  the  public 
utility  can  be  ordered  to  make  reparation,  and,  if  it  does 
not  comply,  the  Individual  can  bring  suit  and  recover  a 
reasonable  attorney's  fee,  if  the  complaint  is  finally  sus- 
tained. 

INHmiTIOITB 

No  public  utility  to  charge  (more  than  schedule  rates) 
refund  or  remit  any  portion  of  rate,  nor  extend  any  priv- 
ilege, give  any  preference  or  advantage  to  (one  person) 
not  regularly  and  uniformly  tended  to  all — corporations 
and  persons — (alike.) 

COIfUIBBION  BET  IS  MOTION 

Through  the  commission  is  always  open  to  receive 
complaints  from  individuals  and  corporations  alike,  it 
can  act  in  nearly  all,  if  not  all,  cases  upon  its  own  motion. 

When,  however,  complaints  in  writing  are  filed,  copies 
are  served  upon  the  person  or  corporation  complained  of, 
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aoeompaiiied  with  a  notice,  requiring  an  answer  to  the 
complaint  within  a  time  fixed — giving  notice  of  time  and 
place  where  hearing  can  be  had.  The  subsequent  pro- 
ceedings follow,  as  near  as  may  be  the  practice  of  courts 
of  chancery,  with  the  exception,  that  the  technical  rules  of 
evidence  need  not  be  observed.  "Witnesses,  with  or  with- 
out books  and  papers,  may  be  summoned  and  their  obedi- 
ence, to  writs  served  upon  them,  may  be  enforced  by  ap- 
plication to  "any  circuit  court  of  tMs  state  or  any  jndge 
thereof." 

A  stenographic  record  of  all  evidence  taken  is  pre- 
served, and  parties  are  entitled  to  be  heard  in  person  or 
by  attorney. 

From  the  final  disposition  of  complaints,  by  the  com- 
mission an  appeal  may  be  taken  by  either  side,  to  the 
circuit  court  of  Sangamon  county,  subject  to  review  by 
the  Supreme  Court. 

Public  UnmTi  Dbfenxd 

Section  10  defines  the  term  "public  utility."  The 
Monarch  Befrigerating  Company,  a  corporation  doing  a 
general  warehouse  business  in  the  City  of  Chicago,  was 
required  by  the  commission  to  post  a  schedule  of  rates, 
as  provided  in  sections  33  and  34  of  the  acl  On  appeal 
to  the  circuit  court  the  order  of  the  commission  was 
aflBrmed.  The  contention  before  the  supreme  court  was : 
That  the  Public  Utilities  Commission  erred  in  assmning 
appellant's  (Monarch  Befrigeratiag  Company)  business 
is  a  public  utility ;  that  the  power  to  enter  the  order  had 
not  been  granted  to  the  commission ;  that  the  legislature 
had  not  delegated  to  the  oommlBsion  the  power  to  fix 
rates,  etc 

The  court  held  after  an  examination  of  the  evidence  in 
regard  to  the  nature  and  present  management  of  the 
business,  that  there  was  impressed  upon  it  a  public  char- 
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aoter  sufficient  to  brii^  it  within  the  supervision  of  the 
commission.* 

The  Macon  County  Telephone  Company  prevuled 
upon  the  commiBsion  to  order  the  Mutual  Telephone  As- 
socnatioD  to  desist  from  constructing  its  telephone  system 
until  it  had  obtained  a  certificate  of  convenience,  etc 
The  Supreme  Court  reversed  the  order  because  the  sys- 
tem to  be  constructed  was  for  private  nse,  and  in  so  hold- 
ing observes : ' '  The  appellant  under  its  (diarter  has  no  aa- 
thority  to  engage  in  the  public  service  or  to  devote  its 
property  to  the  public  use.  Aside  from  the  statutory 
definition,  the  term  ''public  utility"  implies  a  public  use, 
carrying  with  it  the  duty  to  serve  the  public  and  treat  all 
persons  alike,  without  discrimination,  and  it  precludes 
the  idea  whidi  is  private  in  its  nature  whether  for  the 
benefit  and  advantage  of  a  few  or  many."' 

The  definition  of  "common  carrier"  in  section  10  of 
the  act  does  not  include  one  who  carries  and  transfers 
baggage  in  a  city  as  an  ordinary  expresBmam' 

"The  terra  'public  utility'  means  and  includes  every 
corporation  that  now  or  hereafter  may  own,  control,  op- 
erate or  manage  within  the  state,  directly  or  indirectly 
for  public  use,  any  plant,  equipment  or  property  used  or 
to  be  used  for  or  in  connection  witii  the  transportation 
of  persons  between  points  within  the  State.* 

VAUDITY  OF  THE  ACT  SUSTAINED 

The  Public  Utilities  Act  has  been  assailed  on  the 
ground  that  it  violated  section  4  of  article  11  of  the  con- 

1— state  Pnblie  Utilitiea  Com.  r.  330;  PabUc  ITtilitiea  Com.  ex  rel.  v. 

Monarch  Befrigerating  Co.,  267  lU.  Noble  et  aL,  S75  lU.  1^1;  Bartee 

S28.  Ti«  Co.  T.  JackMn,  SSI  IlL  452. 

2— Pnb.  Utilities  Com.  ex  leL  v.  3 — Chieago,  Gil^  of  v.  Majer,  290 

Bethany    Mni    TeL    Abb.,    2T0   III  lU.  142. 

183;  Public  Utmtiea  Com.  ex  rel.  t.  4— Public  Utilities  Com.  t.  Bar- 

Okan  Vallej  Mat.  TaL  Ass.,  282  IlL  tonville  Bus.  Line,  290  la  574. 
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stitation,  beoanse  it  gave  to  the  commissionem  Qie  ligM 
to  fix  "rates;"  because  its  proeedure  provided  by  article 
5  is  not  according  to  the  course  of  the  common  law  or  of 
the  State  and  Federal  eonstitntions  (because  it  restricted 
the  right  to  have  the  writ  of  supersedeas  issue ; '  because 
section  37  giving  the  oommission  the  power  to  r^:alate 
the  charges  that  public  service  corporations  should 
charged  impaired  the  obligation  of  contracts  within  the 
meaning  of  the  federal  constitution; '  because  section  50 
and  59  providing  that  the  oommisaion  under  certain  cir- 
cnmstances  can  order  constructed  "new  or  additional 
stmctures"  and  the  exercise  of  the  right  of  eminent  do- 
main were  unconstitutional;  but  in  aU  these  instances  It 
has  been  held  not  open  to  the  objections  made. 

Section  55  provides  that  the  constroction  of  any  "new 
plant  equipment,  etc,"  by  any  public  utility  shall  be  con- 
tingent on  first  obtaining  from  the  commission  "a  certifi- 
cate that  public  convenience  imd  necessity  require  sndi 
construction." 

Further  it  provides  that  "no  public  utility  not  owning 
any  dty  or  village  franchise  nor  engaged  in  performing 
any  public  service  or  in  furnishing  any  product  or  com- 
modity within  this  state  at  the  time  this  act  goes  into 
effect  shall  transact  any  business  in  this  state  until  it  shfdl 
have  obtained  from  the  commission  that  public  conveni- 
ence and  necessity  require  the  transaction  of  snch  busi- 
ness." 

When  the  commission  has  attempted  to  act  xmder  this 
section  its  orders  have  been  reversed  when  there  has  been 
a  failure  to  carefully  distinguish  between  corporations 
whose  business  was  for  the  benefit  of  a  limited  number  of 
the  public  rather  than  the  general  public.^    And  too  its 

5— PabH«   UtmUM   Com.   «z  nL  «— Bite  t.  0. 1.  *  W.  B.  Oo.  et  aL, 

«t  ■!  T,  Chicago  *  Wert  Towns  BiUI-  8S4  HL  Wt. 

war  0>.  et  ft].,  27S  m  96B;  Ohkago,  7— PoliUo  UtUitiee  Com.  ex  reL  v. 

a^flf,rt«l.T.O'OomMnetmL,878  Bethan]'  Untnal  TeL  Am.,  870  HI. 

HLBBI.  183, 
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order  has  been  reversed,  when  it  has  feiiled  to  recognize 
that  changes  or  improvements  made  were  extensions  of 
existing  and  not  the  establishing  of  new  business.^ 

FOLICB  POWEBS  OF  THE  LBaiSLAITTBE  ABB  TESTED  IN  THE  STATE 
PUBLIC    UTILTriES    COMlilSSION 

On  September  29, 1915,  the  State  Pablic  Utilities  Com- 
mission entered  an  order  relating  to  the  equipment  and 
operation  of  the  street  cars  in  the  city  of  Chicago.  The 
details  of  the  order  are  set  ont  in  the  opinion  of  Mr.  Jus- 
tice Cooke  on  pages  593-4  of  the  278  HI.  This  order  was 
assailed  in  equity  by  the  Oily  of  Chicago,  the  Chicago 
City  Bailway  Company  et  al.  The  grounds  of  attack 
were :  Section  4,  article  11  of  the  constitution  grants  to 
cities  power  to  control  street  railways  upon  their  streets 
and  section  ten  of  the  Public  Utilities  Act  excludes  from 
the  operation  of  the  act  public  utilities  in  which  a  city  has 
an  interest;  that  the  enforcement  of  the  order  would 
amount  to  taking  property  without  due  process  of  law 
and  in  violation  of  the  14th  amendment  to  the  Federal 
constitution  and  section  13  of  article  2  of  the  State  con- 
stitution; that  the  enforcement  of  the  order  would  also 
impair  the  "obligation  of  contracts  existing  between  the 
city  and  the  railway  companies  and  bondholders  of  the 
railway  companies  in  violation  of  section  14  of  article  2 
of  the  constitution." 

These  various  questions  were  presented  to  the  Su- 
preme Court  through  the  medium  of  the  bill,  across  bills 
and  the  demurrers  interposed  by  the  State  Public  Utili- 
ties Commission  and  its  members.  The  decree  of  the  cir- 
cuit court  overruling  the  demurrer  was  reversed. 

The  court,  after  an  examination  of  section  ten  of  the 
act  and  a  reference  to  the  leading  case  of  Munn  v.  People, 

8~Pnblic  utilities  Com.  et  al.  v. 
Poitiil  TeL-Cablfl  Co.,  285  HI.  111. 
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69  HI.  80,  observes :  "The  regalation  of  public  utilities  is 
one  phase  of  the  exercise  of  the  police  power  of  the  state. 
The  police  power  may  be  exercised  by  the  legislature 
directly,  or  it  may  be  exercised  indirectly  by  conferring 
the  power  upon  agencies  created  by  the  legislature.  The 
power  is  an  attribute  of  sovereignty  and  is  primarily 
vested  in  the  le^j^slatnre,  which  has  the  right  to  recall  it 
at  any  time  from  the  agency  to  which  it  has  been  dele- 
gated and  after  being  recalled  to  retain  it  or  confer  it 
upon  some  other  agency  of  government.  In  the  eierase 
of  this  power  the  state  may  interfere  when  ever  the  public 
interests  demand  such  interference,  and  in  l^is  particular 
a  large  discretion  is  necessarily  vested  in  the  legislature, 
to  determine  not  only  what  tiie  interests  of  the  pnblio 
require  but  what  measures  are  necessary  for  the  protec- 
tion of  such  interests.  *  •  •  A  rightful  exercise  of 
the  police  power  is  not  a  violation  of  any  of  the  provi- 
sions of  the  constitution  upon  which  appellees  rely." 

To  the  point  made  by  appellee  that  the  order  of  the 
commission  was  unreasonable,  the  answer  is :  Be  that  as 
it  may,  the  order  is  not  subject  to  collateral  atta<±.' 


On  December  7,  1914,  the  State  Public  Utilities  Com- 
mission in  response  to  a  petition  filed  by  the  Peoria  State 
Hospital  ordered  the  Peoria  and  Pekin  Union  Railway 
Company  "to  cease  all  diseiamination  relative  to  the  ship- 
ment of  coal  or  other  commodities  over  a  certain  railroad 
track  from  its  main  line  to  the  Peoria  State  Hospital." 
It  was  developed  in  evidence  by  the  railway  company 
before  the  oommission,  that  its  action  was  controlled  by 
and  in  obedience  to  a  writ  of  injunction  that  had  been 
issued,  upon  a  bill  filed  by  Sholl  Bros.,  in  March,  1914. 

9— CIiie«go,  Citj  of,  et  mL  t.  A  St.  P.  B7.  Co.  t.  Lake,  Count]'  of, 
O'Ooimell  et  aL,  2T8  tU.  691;  a  U.      287  lU,  337. 
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In  holding  the  order  of  the  commission  erroneous  the 
court  observes:  "The  oommission  had  no  jurisdiction  to 
order  the  railway  company  to  do  what  the  decree  of  the 
circnit  court  enjoined  it  from  doing.  •  •  •  The  State 
Public  TTtilities  Commission  is  not  a  court,  but  is  an  ad- 
ministrative commission  charged  with  the  performance 
of  certain  executive  and  administrative  duties.  The  law 
does  not  authorize  it  to  ignore  the  decrees  of  courts  in 
matters  coming  before  it,  where  the  courts  had  jurisdic- 
tion of  the  subject  matter  and  the  parties.  Its  powers 
are  subject  to  the  action  of  the  courts  in  matters  of  which 
they  had  jurisdiction."'" 

The  question  arose  between  the  New  York  Central 
Railroad  Company  and  the  Secretary  of  State  whether 
section  31  of  the  act  which  provides  that  "the  commission 
shall  charge  every  public  utility  receiving  permission 
under  this  act  for  the  issue  of  stock,  etc.,  an  amount 
eqnal  to  ten  cents  for  every  hundred  dollars  of  such 
securities  authorized,  etc.,"  repealed  hy  implication  10a, 
10b  and  10c,  chapter  53  of  the  Incorporation  Fee  Aot. 
In  holding  that  there  is  such  a  repeal  the  court  observes. 
"In  our  view  the  decision  of  the  case  depends  upon  what 
the  intention  of  the  legislature  was  in  the  passage  of  the 
Public  Utilities  Act,  espe4aally  section  31.  Prior  to  the 
passage  of  the  Public  Utilities  act  the  State  reserved  no 
visitorial  and  regulatory  powers  over  corporations  cre- 
ated by  it.  The  act  gives  the  commission  supervision  of 
the  isBoance  of  stocks,  stock'  certificates,  etc  •  •  • 
The  commission  is  given  authority  to  grant  permission 
for  the  issue  of  stocks  etc.,  in  the  amount  applied  for,  or 
a  lesser  amount,  or  not  at  all,  and  may  attach  to  the 
exercise  of  the  permission  such  conditions  as  it  may  deem 
reasonable  and  necessary.'"' 

10 — People  ex  lel  t.  PeotU  ft  Pe-  11— New  York   Central  Jteilnwa 

kin  Union  BaUmj  Co.,  273  lU.  440.      Co.  v.  StevenMn,  277  la  474. 
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COSTS  FOB  IBANSCKIPT.    NOT  NB0E88ABT  TO  BB  ADTANOBD 

On  April  30,  1917,  the  commission  entered  an  order 
npon  the  complaint  of  A.  G.  Kennedy  and  others.  The 
question  was,  whether  the  secretary  was  entitled  to  have 
advanced  to  him  hy  appellants  Kennedy  and  others  $225 
approximate  costs  for  making  np  the  record  for  review 
in  the  circuit  eonrt. 

In  sustaining  the  circuit  court's  order  to  file  the  tran- 
script of  the  record  without  the  advancement  of  the  fee, 
the  Supreme  Court  observes:  "The  purpose  of  the  act, 
as  declared  in  the  title,  is  regulation  of  public  utUities, 
and  the  whole  object  of  the  act  is  to  secure  to  the  public 
proper  and  efficient  service  by  public  utilities  at  uniform 
and  reasonable  rates.  To  aocomplish  that  object  the  act 
takes  from  public  utilities  and  the  persons  served  by  them 
the  right  to  make  their  own  contracts  and  authorizes  the 
commission  to  fix  reiwonable  rates  to  protect  and  con- 
serve the  public  interest,  The  act  authorizes  a  com- 
plaint by  any  person  that  the  rate  charged  for  service  is 
unjust  and  unreasonable.  The  amount  involved  as  to  one 
or  several  persons  complaining  of  an  unreasonable  rate 
may  be,  and  ordinarily  is,  very  small,  and  the  burden  of 
m^dng  the  complaint  and  having  a  hearing  necessarily 
involves  considerable  expense.  *  •  •  It  ought  not  to 
be  presumed  that  the  Generiil  Assembly  intended  to  add 
to  the  necessary  burden  and  expense  the  payment  of  a 
substantial  sum  of  money  as  fees  to  the  comnussion  for 
the  privilege  of  having  a  judicial  determination  whether 
its  order  is  lawful  or  reasonable.*'^* 

JtTEIBDIOXIONAL  FaCIB 
PUBUO  CONVBNtEiNOE  AND  NECESSTTY.     SECTION  55 

The  board  of  trade  of  the  City  of  Chicago  prevailed 
upon  the  conmiission  to  order  the  Toledo,  St.  Louis  and 

12 — Eenoedf  et  al.  v.  State  PnbUe 
Com.,  E80  HI.  4S0. 
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Western  Railroad  Company  to  pnt  into  effect  "joint 
rates  for  all  grain  moving  in  carload  lots"  from  certain 
points  on  its  line  to  the  city  of  Chicago.  The  Supreme 
Court  in  reversing  the  order  use  the  following  language, 
in  characterizing  the  record  that  the  commission  is  re- 
quired under  the  statute  to  make  and  preserve  as  evi- 
dence of  its  orders:  "Appellee  contends  that  if  it  be 
necessary  to  prove  the  existence  of  public  necessity  ajid 
convenience  there  is  evidence  in  the  record  to  sustain  the 
order.  The  only  evidence  in  the  record  referred  to  by 
appellee  as  establishing  those  facts  is  the  order  made  by 
the  commission  in  this  case,  and  it  is  directly  challenged 
and  sought  to  be  set  aside  on  this  appeal  because  not  sup- 
ported by  the  evidence.  Snch  an  order,  when  direcUy 
attached  on  appeal,  can  not  stand  unless  there  is  some 
competent  evidence  in  the  reoord  forming  a  substantial 
basis  for  the  order.  The  findings  of  the  Public  Utilities 
Commission  have  tiie  force  and  effect  of  reports  of  spe- 
cial masters  in  courts  of  equity  and  are  condusive  on  the 
courts  unless  manifestly  against  the  evidence.  If  the 
findings  of  the  commission  are  not  supported  by  the  evi- 
dence the  court  is  authorized  to  set  aside  the  order."" 
Here  it  is  held  that  there  must  be  evidence  in  the  record 
of  "what  public  convenience  and  necessity  demand,"  as 
this  is  a  jarisdictional  fact. 

The  extent  to  which  the  Supreme  Court  will  go  in  re- 
viewing the  facts  in  a  transcript  of  the  record  of  the  com- 
mission is  stated  as  follows:  "The  statute  makes  the  com- 
mission's findings  of  fact  prima  facie  tme,  and  its  orders 
and  decisions  are  not  to  be  set  aside  unless  clearly  against 
the  manifest  weight  of  the  evidence.  It  is  not  sufficient, 
to  justify  a  reversal  of  a  reasonable  order  of  the  commis- 
sion made  in  the  lawful  exercise  of  its  power,  that  a  court 
of  review  should  be  of  the  opinion  the  order  was  unwise 

13— state  Fublia  UtUitiM  Oom.  ex 
rd.  T.  Toledo,  Bt.  Lonla  uid  Wecteni 
BftilTOBd  Co.,  2S6  lU.  S8S. 
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or  inezpedieiit.  Beviewing  oonrts  will  examine  the  facts 
apon  which  the  order  is  based,  and  if  there  is  substantial 
evidence  to  snstain  the  order, — ^not  a  mere  scintilla  of 
proof,— the  order  will  be  sustained.'*  '* 
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Common  Law 

An  Act  to  revise  the  law  in  relation  to  the  oommon  law. 

(Approved  Maroh  5, 1874.    In  force  July  1, 1874.) 

Be  it  enacted  by  tiie  People  of  the  State  of  Blinois, 
represented  in  the  General  Assembly,  That  the  common 
law  of  England,  so  far  as  the  same  is  applicable  and  of  a 
general  natnre,  and  all  statutes  or  acts  of  the  British 
parliament  made  in  aid  of,  and  to  snpply  the  defects  of 
the  common  law,  prior  to  the  fonrth  year  of  James,  the 
First,  excepting  the  second  section  of  the  6th  (diapter  of 
43  Elizabeth,  the  eighth  chapter  of  13tfa  Elizabeth,  and 
ninth  chapter  of  37  Henry  Eighth,  find  which  are  of  a 
general  natnre  and  not  local  to  that  kingdom,  shall  be 
the  mle  of  decision,  and  shall  be  considered  lu  fnll  force 
nntil  repealed  by  le^slative  authority.  B.  S.  1845,  p. 
337,  Sec.  1  and  Chap.  28,  B.  S.  1874. 

The  first  settlers  of  Virginia  brought  with  them  the 
common  law,  as  then  in  force  in  England.  The  laws  of 
Illinois  first  adopted  came  from  Vir^nia  through  Ken- 
tacky.  The  above  statute  was  but  a  formal  recognition 
that  the  common  law,  without  specially  defining  its  rules, 
was  to  hold  sway  over  the  inhabitants  of  the  state,  nntil 
modified  by  le^slation. 

What  the  mles  of  the  common  law  were  can  now  be 
best  determined  by  considering  some  of  the  changes  that 
the  Legislature  has  made  since  1818. 

Action  of  AcootrNi 

An  action  of  account  may  be  sustained : 
First.   By  one  joint  tenant. 

Second.  By  an  executor  or  administrator  with  will 
annexed. 

Third.    By  a  residuary  legatee. 
Fonrth.    By  and  against  executors  and  administrators. 
8.P.— 8» 
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Fifth.  By  one  or  more  co-partners  agunst  the  other 
oo-partner. 

Sixth.    On  book  acooont. 

Chapter  2,  section  two  B.  S.  1874,  page  100.* 

Books  of  Aoootjnt 

"Where  in  any  civil  action,  suit  or  proceeding,  the 
claim  of  defense  is  founded  on  a  book  acooont,  any  party 
or  interested  person  may  testify  to  his  acconnt  book  and 
the  items  therein  contained ;  that  the  same  is  a  book  of 
original  entries,  and  that  the  entries  therein  were  made 
by  himself,  and  are  true  and  just;  or  that  the  same  were 
made  by  a  deceased  person,  or  by  a  disinterested  person, 
a  non  resident  of  the  state  at  the  time  of  the  trial,  and 
were  made  by  such  deceased  or  non  resident  person  in  the 
nsoal  course  of  trade,  and  of  his  duty  or  employment  to 
the  party  so  testifying;  and  there  upon,  the  said  account 
books  and  entries  shall  be  admitted  in  the  cause."  Bev. 
Stat.  1874,  p.  489,  Sec.  3. 

An  attempt  was  made  to  have  account  books  admitted 
in  evidence  by  calling  the  boo^eeper,  who  had  no  per- 
sonal knowledge  of  the  sale  or  delivery  of  the  goods,  but 
who  testified  that  the  entries  were  in  his  hand  writing 
and  made  in  the  usual  course  of  business.  In  holding 
the  books  incompetent  the  court  observes:  "The  statute 
does  not  seem  to  provide  for  the  case  where  the  entries 
have  been  made  by  a  disinterested  living  and  resident 
person,  as  here." 

Held  also  that  ihe  items  were  not  admissible  at  com- 
mon law  because  of  a  lack  of  satisfactory  proof  of  the 
correctness  of  the  items.* 

1— OuTitj  T.  Huober^er  Co.,  136  Z — StettanN  tt  kL  v.  White,  98 
ni.  4M  (Af.)-  ni-  "  (At). 
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Rules  as  to  ADMmiira  Books  op  Account 

BOOEB  IN  EVIDENCE 

PlaintifE  proved  the  delivery  of  stone  and  lime.  Then 
produced  in  court  an  account  book,  and  asked  the  follow- 
ing  questions: 

1st    Bid  plaintiff  keep  a  clerk  in  1835  f 

2Dd.  Is  the  book  now  in  conrt  plaintiff's  book  of  ac- 
count and  are  the  entries  in  his  hand  writingt 

3rd.  Is  his  book  fair  and  correct  and  have  you  settled 
with  him  on  that  book  and  found  it  correctT 

4th.    Was  any  part  of  stone  and  lime  delivered? 

Court  says:    (Preliminary  proof.) 

Delivery  of  some  of  the  articles  about  time  entries 
made. 

2.  Kept  no  derk. 

3.  Book  produced  is  book  of  account. 

4.  Entries  are  in  his  hand  writing. 

5.  That  they  have  been  honestly  and  fairly  made  by 
testimony  of  those  who  have  dealt  with  him  and  settled 
by  that  book. 

Books  excluded  held  error. 

As  to  common  law  the  court  says : 

"There  are  some  great  leading  principles,  some  fun- 
damental rules  which  are  never  departed  from,  being 
founded  in  the  common  reason  of  every  man,  and  which 
no  change  of  his  condition  can  alter. "  "In  regard  to  evi- 
dence, one  of  them  is,  that  the  best  of  which  the  nature 
of  the  case  is  susceptible,  and  in  the  power  of  the  party 
to  produce  must  in  all  case,  be  produced." 

"In  the  case,  then,  of  open  accounts,  composed  of  many 
items,  where  the  items  are  made  by  the  party  himself, 
no  clerk  being  employed,  where  some  of  the  artioles  are 
proved  to  have  been  delivered  to  the  party  charged,  and 
no  admission  made  by  him,  and  no  receipt  taken  from 
him,  what  other  evidence  in  the  power  of  the  party  to 
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produce  conid  be  offered,  than  the  books  themselves,  for- 
tified by  the  testimony  of  disinterested  persons,  that  they 
have  settled  their  acconnts  by  them,  and  that  they  are 
fairly  and  honestly  kept."* 

Humphreys  v.  Spear,  15  HI.  275  (Af.). 

Hereby  a  clerk  it  was  proven  that  the  goods  were 
sold  by  the  plaintiff  or  the  clerk  (clerk  testifying) 
that  the  entries  were  first  put  npon  a  slate  and  at 
evening  they  were  transferred  to  a  blotter;  clerk 
said  that  he  remembered  selling  the  goods  but  could 
not  remember  the  items;  it  was  proved  by  several 
customers  that  they  had  settled  by  the  books  and 
found  them  correct. 

Books  admitted. 

Further  the  court  says : 

* '  It  is  well  settled  in  this  country  that  entries  made 
by  a  clerk,  in  the  regular  and  usual  course  of  busi- 
ness, are  admissible  in  evidence  after  his  death  on 
proof  of  his  hand  writing;  and  during  his  life  if 
authenticated  by  him." 

McCormick  v.  Elston  et  al.,  16  HI.  204  (B.  R.). 

Here  the  ledger  was  admitted  but  not  the  day  book 
on  which  the  original  entries  were  made.   Held  error. 

Dodson  V.  Sears,  25  lU.  513  (B.  E.). 

Held  error  to  admit  books  because  proper  founda- 
tion had  not  been  laid.  The  plaintiff  kept  clerks  and 
it  did  not  appear  but  that  the  sale  might  not  have 
been  shown  by  one  or  all  of  them. 

Court  says  the  rule  adopted  is :  Prove  that  the  en- 
tries are  made  by  the  party  himself;  that  he  kept 
no  clerk;  that  he  has  no  admission  or  receipt 
from  the  person  charged  that  the  goods  have  been 
received ;  prove  that  some  of  the  articles  have  been 
delivered ;  that  the  hooka  have  been  fairly  kept. 

3 — Bojet  T.  Sweet,  3  Scam.  120. 
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Buggies  V.  Gatton,  50  111.  412  (E.  R.). 

Books  admitted.  Held  error.  Because  it  does  not 
appear  that  there  was  do  clerk;  nor  does  it  appear 
that  the  books  were  the  ones  in  which  the  entries 
were  originally  made,  or  that  witnesses  had  settled 
by  the  books  and  found  them  correct. 

Taliaferro  v.  Ives,  Adm.,  51  HI.  247  (E.  E.). 

A  defendant  offered  to  show  by  his  book  how  he 
had  paid  notes  upon  which  he  had  been  sued.  Books 
excluded ;  but  he  was  allowed  to  refresh  hie  memory. 
Held  error. 

Court:  "Without  the  statute  of  1867,  the  defend- 
ant would  be  allowed  to  introduce  his  books." 

Kibbe  v.  Bancroft,  77  HI.  18  (Af.). 

Book  of  plaintiff  excluded,  for  the  reason  that  it 
contained  but  one  transaction.  "An  account  book, 
to  be  used  as  evidence  should  be  the  book  containing 
an  entry  of  transactions  in  the  store,  factory  or  office, 
as  they  occur  in  the  regular  order  of  business.  Stat- 
ute of  1867  does  not  materially  change  existing  rules 
of  evidence,  as  to  admission  of  books  of  account." 

House  V.  Beak  et  al.,  141  lU.  290  (Af.). 

Here  it  is  held  that  "This  statute  permits  the 
party  himself  to  testify  to  his  own  books.  The  party 
was  not  allowed  so  to  testify  at  common  law."  Fur- 
ther the  court  observes:  "Section  3,  which  was  first 
passed  in  1867  (laws  of  1867,  sec.  3,  page  184)  adds 
to  and  enlarges  but  does  not  repeal,  the  common  law 
rule.  A  contrary  statement  made  in  Presbyteriui 
Church  V.  Emerson,  66  HI.  269,  was  mere  dictum 
and  not  necessary  to  the  decision  of  the  case." 
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AUUONY 

The  Statute  of  January  Slst,  1827,  declared,  that  when 
a  divorce  was  granted,  the  court  might  make  such  order 
touching  alimony  the  maintenance  of  the  wife  and  the 
care  of  the  children  as,  in  the  circumstances  of  the  par- 
ties  and  the  nature  of  the  case,  seemed  fit. 

Reavis  y.  Eeavis,  1  Scam.  242  (K). 
Foote  V.  Foote,  22  111.  425  (R.  &  A.). 

Stillman  v.  Stillman,  99  HI.  196,  Appellate  court  reversed. 
Circuit  court  affirmed. 

Here  a  motion  was  made  by  a  defenduit  to  reduce 
a  decree  of  alimony  on  the  ground  that  the  wife  had 
married  again,  and  her  present  husband  was  living 
with  her,  Circuit  court  modified  the  decree.  Appel- 
late court  held  the  modification  error. 

Court  observes:  "The  question  presented  has  not 
before  arisen  in  this  state,  and  the  court  iB  left  free 
to  determine  it  as  one  of  first  impression.  •  •  • 
The  jurisdiction  of  the  court  to  grant  the  relief 
sought  is  expressly  conferred  by  statute,  whidi  pro- 
vides, the  court,  in  which  any  divorce  is  decreed, 
may  make  such  order  touching  alimony  and  mainte- 
nance of  the  wife  as,  from  the  circumstances  of  the 
parties  and  the  nature  of  the  case,  shall  he  fit,  rea- 
sonable and  just,  and  may  on  application,  from  time 
to  time,  make  such  alteration  in  the  allowance  of  ali- 
mony as  shall  appear  to  be  just." 

Lennahan  v.  O'Keefe  et  al.,  107  HL  620  (Af.). 

A  man  against  whom  a  decree  of  divorce  had  been 
rendered  and  a  decree  of  alimony  entered,  died 
leaving  none  but  collateral  kin  who  in  a  partition 
suit  asked  that  the  heirs  might  he  discharged  from 
further  payment  of  alimony  to  the  survirag  wife. 
The  court  refers  to  chapter  40,  section  18,  B.  S.,  and 
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Bays  that  the  statute  invests  the  court  witii  power 
to  declare  the  termination  of  all  alimony,  upon  the 
occurrence  of  facta  reasonably  justifying  such  a 
declaration.  The  decree  in  the  cause  reserved  the 
right  to  revise  the  amount  of  payment.  Held:  By 
the  death  of  ike  defendant,  the  decree  was  no  longer 
binding  upon  the  heirs.  Alimony  has  been  modified 
"from  what  it  was  in  case  of  divorce  a  mensa  et 
thoro  in  England,  by  the  Statute  in  this  state." 

Under  our  statute  the  question  is:  "Does  the 
decree,  by  its  terms,  charge  the  payment  of  tiie 
alimony  upon  the  heirf  We  can  not  presume  that 
it  does." 

Cole  V.  Cole,  142  El.  19  (Af.). 

A  man,  against  whom  a  decree  of  divorce  and 
alimony  had  been  entered,  applied  for  modification 
of  the  decree  on  the  alleged  ground  that  the  wife 
had  been,  subsequent  to  the  decree  of  divorce,  gnilty 
of  adultery. 

There  was  nothiug  in  tiie  record  to  show  "the 
means  or  financi^  ability  of  the  parties,  or  that 
any  change  bad  been  had  in  their  situation  in  life." 

In  justifying  the  decree  the  court  says  "that  it 
(quoting  from  page  29)  did  not  appear  but  that 
the  alimony  had  been  allowed  by  way  of  restitution 
of  property  to  the  wife."  This  case  is  decided 
upon  a  question  of  fact  rather  than  a  question  of 
law. 

Its  value  as  a  precedent  is  therefore  lessened,  if 
not  entirely  abrogated. 

Welty  V.  Welty,  195  HI.  335  (Af.). 

Under  section  18,  a  decree  of  alimony  is  subject 
to  modification  after  the  decree,  and  the  termination 
of  the  term  of  the  court  at  which  the  decree  was 
entered. 
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This  was  a  proceeding  for  contempt  under  the 
statute  for  non-payment  of  alimony. 

A  court  of  chancery  can  enforce  the  decree  by 
contempt  proceedings.  A  discharge  in  bankruptcy 
does  not  discharge  a  defendant  who  is  under  a 
decree  to  pay  alimony. 

Shaffner  v.  Shaffner,  212  HI.  492  (Af.). 

Here  appellant  was  committed  for  contempt  in 
not  obeying  an  order  entered  against  him  for  the 
payment  of  alimony.  Held,  that  a  demand  previous 
to  commencing  the  proceeding  was  not  necessary. 
The  case  is  decided  on  the  facts.    See,  241  LI.  92. 

Alimony  Pendente  Lite 

See  Revised  Statutes,  section  15,  providing  that  the 
court  pending  suit  can  make  order  for  alimony. 
This,  however,  was  a  common  law  right. 

Petrie  v.  The  People,  40  111.  334  (Af.). 

Contempt  proceedings  against  Petrie. 

Assignment  of  Cboss-Ebbors 

Previous  to  the  statute  of  1869  (see  revision  of  1874, 
page  784,  section  79)  cross-errors  conld  not  be  recog- 
nized upon  the  record.  It  is  only  by  force  of  the  statute 
that  they  are  allowed. 

Smith  V.  Sackett,  15  lU.  528  (Af.). 

This  was  a  chancery  cause,  the  defendant  sub- 
mitted a  motion  to  assign  cross-errors.  On  over- 
ruling the  motion,  the  court  says:  "No  precedent 
for  ^owance." 
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Harding  v.  Larkin  et  al.,  41  III.  413  {E.  E.). 

In  the  above  cause,  defendant  took  the  case  up 
by  appeal;  plaintiff  bronght  the  cause  up  by  writ 
of  error;  both  were  sustained.  A  writ  of  error  is 
a  writ  of  right.  Our.  practice  does  not  allow  the 
practice  of  assigning  cross-errors. 

Page  et  al.  v.  The  People  ex  rel.,  99  HI.  418  (B.  B.). 

Is  a  defendant  in  error  or  an  appellee  bound  to 
assign  cross-errors  t  The  Supreme  court,  after  re- 
ferring to  the  statute  thus,  observe:  "This,  it  will 
be  perceived,  is  permissive  only.  It  confers  upon 
the  appellee  or  defendant  in  error  a  discretion  to 
assign  cross-errors,  but  does  not  make  it  imperative 
that  they  should  do  so,  nor  bar  them  of  the  ri^t 
to  prosecute  a  cross-appeal  or  writ  of  error,  if  they 
shall  elect  not  to  assign  cross-errors.  If  they  do 
assign  cross-errors,  they  can  not  afterwards  prose- 
cute a  writ  of  error  upon  the  same  record ;  but  when 
they  do  not  do  so,  they  retain  their  common  law 
right  to  sue  out  a  writ  of  error  upon  the  same 
record."  Citing  as  an  authority  a  Kentucky  case, 
Wickliffe  v.  Buckman,  12  B.  Men.  424. 

In  this  case  a  plea  was  filed  by  the  defendant  in  error 
setting  up  that  he  had  previously  taken  up  the  same 
record  to  the  Supreme  court  and  the  plaintiff  (now 
plaintiff  in  error)  in  error  had  joined  in  error  but  had 
not  assigned  any  cross-errors  and  claiming  by  the  plea 
that  the  plaintiff  was  therefore  estopped  from  further 
assigning  error.  In  overruling  the  plea  the  court  made 
the  observations  above  quoted. 

Attorney  Suspended  fbom  Peactiob 

Nisi  prius  courts  have  no  power  to  suspend  from 
practice  an  attorney,  at  common  law. 
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Statute:  "Any  judge  of  a  drcnit  court  or  of  the 
Superior  court  of  Cook  county  shall,  for  like  cause,  have 
power  to  Buspend  any  attorney  or  counselor  at  law  from 
practice  in  the  court  over  which  he  presides,  during  such 
time  as  he  may  deem  proper,  subject  to  hare  the  order 
set  aside  by  the  Supreme  conrt  on  appeal."  Sec.  6, 
Chap.  13,  E.  S.  1874. 

Winkleman  v.  The  People,  50  HI.  449  (R). 
The  People  v.  Kavanaugh  (Mandamus  T.  a  Judge),  220 
HI.  49.   Writ  awarded. 

Babtabdy 

"An  Act  to  provide  for  the  maintenance  of  illegiti- 
mate children,"  approved  Jan.  23, 1827. 

Wright  V.  Bennett  et  al.,  2  Gil.  587  (Af.). 

Reputed  father  sued  upon  his  bond.  The  defend- 
ant pleaded  in  bar:  that  he  had  demanded  the  child 
of  the  mother  and  she  had  refused  to  surrender  it. 
On  demurrer  the  court  sustained  the  plea.  Held 
under  the  statute  the  father  was  bound  only  to 
execute  one  bond,  and  that  on  refusal  of  the  mother 
to  give  to  him  the  custody  of  the  child,  he  waa  re- 
lieved of  liability  for  its  support,  the  court  ob- 
serving: 

"By  the  common  law,  the  reputed  father  was  not 
entitled  to  the  custody  of  his  illegitimate  children. 
By  the  provisions  of  our  statute,  under  the  circum- 
stances of  this  case,  he  is." 

Bastabdy — CrvTL,  Not  Cbiminal 

"It  is  well  settled  by  the  decisions  of  this  court  that 

,  a  proceeding  under  the  Bastardy  Act  is  a  civU  and  not  a 

criminal  proceeding ;  that  though  in  form  criminal,  it  is 
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essentially  of  the  nature  of  a  civil  action,  the  object 
being,  not  the  imposition  of  a  penalty  for  fm  immoral 
act,  but  merely  to  compel  the  putative  father  to  con- 
tribute to  the  support  of  his  illegitimate  child." 

Mann  v.  The  People,  35  111.  467  (Af.). 

Pease  v.  Hubbard,  37  IlL  257  (E.). 

Maloney  v.  The  People,  38  HI.  62  (Af.). 

The  People  v.  Noxon,  40  111.  30  (motion  denied). 

Allison  V.  The  People,  45  HI.  37  (Af.). 

The  People  v.  Starr,  50  lU.  52  (Af.). 

McCoy  V.  The  People,  71  HI.  116  (E.  R). 

Kolbe  v.  The  People,  85  HI.  336  (Af.). 

Mings  V.  The  People,  111  HL  98  (Af.). 

Eawlings  v.  The  People,  102  IlL  475  (E.  B.). 

Scharf  v.  The  People,  134  HL  240  Dis. 

Here  the  case  of  Eawliogs  v.  The  People  is  over- 
ruled so  far  as  it  holds  that  the  ainonnt  required 
to  be  paid  by  the  putative  father,  is  a  penalty,  and 
for  this  reason  an  appeal  does  not  lie  to  the  Su- 
preme court,  where  the  amount  involved  is  less 
than  $1,000. 

BuBNT  Becokd  Act 

Proceedings  under  the  "Burnt  Record  Act"  are 
purely  statutory  and  must  be  strictly  complied  with. 

The  statute  says  that  the  practice  is  <^aDcery. 

An  Act  to  remedy  the  evils  consequent  upon  the  de- 
struction of  any  public  records  by  fire  or  otherwise  and 
in  force  April  9,  1872. 

Sevised  Statutes  of  1874,  page  838. 

Kerr  et  al.  v.  Hitt,  75  HI.  51  (E.  E.). 

Hitt  filed  a  petition  under  the  act  Ordered  dis- 
missed and  relief  under  oroas-bill  ordered. 
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Strong  et  aL  v.  Shea  et  al.,  83  111.  575  (Af.). 
Petition  not  granted. 

Mulvey  v.  Gibbons  et  al.',  87  IlL  367  (E.  B.). 
Reversed  in  favor  of  the  petitioner. 

Smith  et  al.  v.  Hutchinson  et  al.,  108  HI.  662  (R.  R.). 

Heaoock  v.  Hosmer,  109  HI.  245  (Af.). 

Act  constitutional.  No  jury  trial  on  facts  in  pe- 
tition. 

Gage  et  al.  v.  Caraher,  125  HI.  447  (Af.). 

The  act  of  1845,  R.  S.,  Ch.  89,  Sec  73,  does  not 
make  the  tax  deed  prima  facie  evidence  of  a  valid 
judgment,  or  affidavit  of  notice. 

Gage  v.  DuPuy,  127  HI.  216  (R.). 

Supreme  conrt  ordered  the  petition  to  be  dis- 
missed. 

Gage  V.  DnPuy,  134  HI.  132  (Af.). 

Petition  dismissed  in  favor  of  one  c^  the  de- 
fendants by  the  order  of  the  Supreme  court  and 
retained  against  other  defendants  who  made  no  de- 
fense. 

Harding  v.  Fuller  et  al.,  141  HL  308  (Af.). 
Act  constitutional. 

Harms  v.  Jacobs,  155  HI.  221. 

Writ  of  Error  dismissed.  Petition  filed  by  de- 
fendant in  error. 

Miller  et  al.  v.  Stalker,  158  HI.  514  (Af.). 

Petition  granted.  Reliance  upon  limitation 
statute  of  1839.    See  holding. 
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Gage  V.  Thompson,  161  111.  403  (A.  &  Modified). 

Tax  deed  unsupported  by  a  judgment  and  precept 
is  not  sufficient  to  show  title, 

Llewellin  v.  Dingee,  Admx.,  165  111.  26  (Af.). 

Averments  in  the  petition,  that  are  neither  ad- 
mitted nor  denied  must  be  proved,  for  the  reason 
that  the  chancery  practice  governs. 

Loewenthal  v.  Elkins,  175  111.  553  (B.  E.). 

Jurisdictional  question  and  payment  of  taxes. 
See  opinion. 

Gloa  V.  Mulcahy,  210  (R.  in  part). 

Tax  deed  involved.    See  opinion. 

Bennett  v.  Boys,  212  lU.  232  (Af.). 

See  opinion  as  to  adhering  to  the  cbanceiy  prac- 
tice. 

Cities — Contbol  Ovkr  Its  Stbbets 

City  of  Alton  v.  Transportation  Co.,  12  HI.  60  {B.  E.). 
Is  the  leading  case  on  the  proposition  that  a 
municipality  holds  its  streets  in  trust  for  the  benefit 
of  the  public  and  can  not  alien  the  same. 

Quiney,  City  of,  v.  Jones  et  al.,  76  IlL  231  (B.  B.). 

City  was  sued  for  diminishing  the  lateral  support 
of  the  plaintiffs'  lots,  in  consequence  of  the  city 
making  a  deep  cut  in  the  earth  adjoining.  The 
court  in  reversing  in  favor  of  the  city  use  this  lan- 
guage: "Defendants  in  error  can  claim  no  right  to 
the  lateral  support  of  the  soil  in  the  street  by  pre- 
scription, because  it  is  impossible  that  they  could 
have  obtained  such  right  by  grant." 
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Kreigh  et  al.  v.  Chicago,  City  of,  86  HI.  407  (Af.). 

This  was  an  appeal  from  a  confirmation  proceed- 
ing special  assessing  property.  The  point  was  made 
that  the  city  had  no  authority  to  interfere  with  the 
street:  "having  previously  invested  the  West  Chi- 
cago Park  Com.  with  exclusive  control  thereover." 

Court:  "It  is  never  to  be  presumed  that  the 
Legislature,  having  invested  them  with  this  power, 
has,  at  the  same  time,  authorized  them  to  surrender 
it  to  others  over  whose  acts  they  can  exercise  no 
control" 

Crmss — Changing  the  Grade  op  Stbbets 

"At  common  law,  where  an  act  not  tnalum  in  se  la 
authorized  to  be  done,  and  it  is  performed  with  due  care 
and  skill,  in  strict  conformity  with  the  provisions  of  the 
act  it  can  not  be  made  the  ground  of  an  action,  however 
much  one  may  be  injured  by  it."  Quoted  from  Bigey 
V.  Chicago,  City  of,  102  HI.  64  (E.  B.). 

The  constitution  says  that  Private  property  shall  not 
be  taken  or  damaged  for  public  use.  Any  "expressions 
in  former  opinions  which  may  seem  to  restrict  the  rem- 
edy of  owner  of  Private  property,  as  pven  by  the  pres- 
ent Constitution  to  cases  where  there  has  been  a  direct 
physical  injury  to  the  property,  are  not  to  be  accepted 
as  embodying  the  views  of  the  court." 

It  is  claimed  by  Scott,  J.,  dissenting,  that  the  rule  in 
the  Moses  Case,  21  HI.  516,  is  departed  from  in  the 
above  case. 

Chicago,  City  of,  v.  Union  Building  Ass'n,  102  HI.  379. 

C.  W.  I.  B.  E.  Co.  V.  Ayres,  106  111.  511  (Af.). 

Bloomington,  City  of,  v.  Pollock,  141  HI.  346  (Af.). 

House  built  in  1858;  ordinance  fixing  grade 
adopted  in  1860;  Pollock  purchased  house  and  lot 
in  1878 ;  improvement  made  in  1889.  Action — Case 
for  raising  level  of  street. 
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Joliet,  City  of,  v.  Blower,  155  lU.  614  (E.  E.). 

Changing  grade  of  Exchange  street  Eeversed  on 
point  of  the  admissibility  of  the  evidence. 

Crnaa — ^Liability  to  Pay  Intebest 

A  Municipal  corporation  is  not  liable  for  interest  un- 
less made  so  by  special  contract  or  by  statute.  Money 
wrongfully  paid  can  be  recovered  hack. 

Madison  County  v.  Bartlett,  1  Scam.  67  (E.  E.). 
Chicago,  City  of,  v.  N.  W.  Mutual  Ins.  Co.,  218  111. 

40  (Af.). 
Pekin  v.  Eeynolda,  City  of,  31  EL  529  (E.  E.). 
Chicago,  City  of,  v.  The  People  ex  rel.,  56  HL  327  (E.  E.). 
Dunlevy  t.  South  Park  CommissionerB,  91  El  49  (E.  E.). 
Hall  V.  Jackson,  County  of,  95  111.  352. 
Vider  v.  Chicago,  City  of,  164  111.  354  (Af.). 
Danville,  City  of,  v.  Danville  Water  Co.,  180  EI.  235 

(E.  B.). 

Feb  ikt  MninoiPAUTY — Manneb  of  Vesting 

In  order  to  put  the  fee  of  a  street  in  the  municipality 
the  grantor  must  make,  certify,  acknowledge  and  record 
the  plat.  Eevised  Statutes  1845,  Sec.  21,  Chap.  25.  On 
this  point 

Canal  Trustees  v.  Havens  et  al.,  11  El.  554  (E.  E.). 

Facts:  Appeal  taken  by  the  trustees  from  an 
order  of  the  Circuit  Court  approving  an  assessment 
in  favor  of  appellees  diverting  the  water  of  the  Des 
Plaines  river  from  their  mill  and  applying  it  to  the 
uses  of  the  can^.  Assessment  made  in  pursuance 
of  an  agreed  case. 

Court  says :  "Under  the  provisions  of  this 
statnte,  the  legal  title  to  the  land  embraced  by  a 


itizecoy  Google 


624  Statutoby  Pboceedinqs 

street  is  vested  in  the  corporation  of  the  town  or 
city,  for  the  use  and  benefit  of  the  pnblic.  It  is  not 
in  the  power  of  the  grantor  proprietor  of  the  lots 
to  transfer  the  fee  in  the  street  to  his  grantee.  The 
acknowledgment  and  recording  of  the  plat  has  all 
the  force  and  effect  of  an  express  grant  •  •  • 
If  the  plat  is  recorded  before  the  town  has  a  corpo- 
rate existence,  the  fee  renuuns  in  abeyance,  subject 
to  vest  in  the  corporation  the  moment  it  is  created. 
A  purchaser  only  acquires  a  title  to  the  land  in- 
cluded within  the  actual  limits  of  the  lot,  as  desig- 
nated on  the  plat." 

IndianapoHs,  Bloomington  &  Western  B.  Co.  v.  Hartley 
et  aL,  67  III  439  (Af.). 

Facts :  Trespass  for  breaking  and  entering  close. 
Land  where  trespass  was  committed  was  never 
platted  but  was  within  corporate  limits.  Prior  to 
the  extension  of  the  city  limits  a  public  highway, 
known  aa  Peoria  Boad,  had  been  established  on  the 
south  side  of  the  premise,  60  feet  wide,  one-half  of 
the  land  being  owned  by  the  appellees.  After  the 
limits  of  the  city  had  been  extended  so  as  to  indnde 
this  tract  fifteen  years  ago,  the  highway  over  whidi 
the  public  had  exercised  jurisdiction  for  so  many 
years  was  called  "Front  street,*'  being  a  continua- 
tion, by  common  consent,  or  a  street  of  that  name 
to  the  western  boundary  of  the  city  and  by  dedica- 
tion or  common  user  it  was  made  14  feet  wider  than 
the  old  road. 

The  city  neither  purchased  nor  condemned  Qie 
additional  number  of  feet  added  to  the  street 
There  was  no  ordinance  formerly  extending  west- 
ward, bat  the  (aty  assumed  and  continued  to  exer- 
cise jurisdiction  over  the  highway  as  a  street  the 
same  as  other  streets  in  the  city. 

Under    authority    of    ordinance    appellant   con- 
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stmcted  its  road  diagonally  across  Front  street 
south  of  appellees'  premise,  without  their  consent; 
excavated  the  street  4  or  5  feet ;  the  track  nowhere 
tOQches  the  land  of  appellees  but  comes  within  6 
inches  or  a  foot  of  it  at  one  comer,  and  if  they  own 
to  the  center  of  the  old  highway,  then  it  is  con- 
stucted  on  land  the  fee  of  which  is  in  them. 

Excavation  in  the  street  made  it  necessary  to 
lower  the  grade  in  front  of  the  premise  of  appellee 
and  in  so  doing  the  company  removed  large  amoont 
of  earth.  This"  latter  work  was  done  under  the  di- 
rection of  the  street  commissioner,  so  as  to  have 
an  even  grade  on  which  the  public  travel  could  more 
conveniently  pass  over  the  track. 

Court:  "The  principal  question  in  the  case  la, 
whether  the  state  and  the  municipal  authorities 
combined  have  tlie  power  to  grant  the  company  the 
right  to  construct  is  track  across  lands  the  fee  of 
which  ie  in  appellees,  wihout  obtaining  their  consent 
or  making  compensation. 

"The  (quoting  from  page  443)  exact  question  pre- 
sented has  not  been  passed  upon  by  this  court." 

After  referring  to  Moses  et  al.  v.  Pittsburg,  Ft. 
Wayne  &  Chicago  E.  B.,  21  III.  516,  and  Murphy  v. 
Chicago,  29  HI.  279,  the  court  says: 

"The  doctrine  (quoting  from  page  445)  most  in 
consonance  with  our  sense  of  justice  is,  where  the  fee 
of  the  street  remains  in  the  abutting  land  owner  the 
corporation  may  grant  the  right  to  a  railroad  com- 
pany to  lay  its  trtick  along  or  across  any  street,  but 
the  company  avails  of  its  privilege  at  its  periL  If,  in 
laying  its  track,  it  causes  a  private  injury  to  him 
who  owns  the  fee  in  the  adjoining  premises,  it  must 
make  good  the  damages  sustained." 

Foreign  authorities  cited  support  the  conclusion  of 
the  court  as  said  by  the  writer  of  the  opinion. 
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St.  John  V.  Quitzow,  72  DL  334  (E.  B.)- 

When  a  street  ia  vacated,  the  fee  of  whidi  is  in  the 
municipality,  the  fee  will  retarn  to  the  original  pro- 
prietor.   Examine  opinion. 

CiTIBS — EjBOniBNT 

Qebhardt  v.  Reeves,  75  lU.  301  (Af.). 

Ahner  Beeves  owned  the  lots  formerly,  platted  the 
same  and  now  seeks  to  recover  what  was  streets  and 
alleys.  In  this  case  the  original  plat  had  been  destroyed 
by  fire  and  the  court  says  that  the  preponderance  of  the 
evidence  is,  that  there  was  a  statutory  dedication.  Thrai 
the  court  saya  following 

St  John  V.  Quitzow : 

"Under  our  statute,  by  the  making,  acknowledging 
and  recording  of  the  plat  of  the  town,  the  owner  of 
the  land  voluntarily  parts  with  all  his  title  to  the 
streets  and  alleys  and  transfers  it  to  the  corporation. 
The  legal  effect  is  precisely  the  same  as  if  he  had 
made  a  direct  conveyance  to  the  corporation,  in  trust 
for  the  public." 

In  this  case  the  defendant  was  one  of  the  property 
owners  that  petitioned  the  city  council  to  vacate  the 
street.  And  it  was  held  that  he  was  "estopped  from 
asserting  that  an  easement  remains  in  the  city  for  his 
benefit." 

Brooklyn,  Village  of  v.  Smith,  104  III.  429  (B.  B.). 

Facts :  As  against  lot  owners  who  have  acquired 
rights  of  egress  and  ingress  to  their  lots  the  city  in 
whom  is  the  fee  of  streets  and  alleys,  can  not  vacate 
the  same. 

Court  says:  "If  the  town  has  not  been  incorpo- 
rated the  fee  remains  In  abeyance,  subject  to  vest  in 
the  corporation  the  moment  it  is  created."  Citing 
Havens  and  Gebhardi 
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Suits  Against  MtnaciPAi/  Cohpoeations 

County.    "An  Act  to  incorporate  Counties."   January 
1, 1827. 
Common  Law :  Not  liable  to  be  sued. 

Pacts:  Georges  Hedges,  within  the  bounds  of 
Greenfield  road  district  (county  bound  to  keep  in 
repair  bridges)  was  riding  a  horse  moderately  and 
by  reason  of  the  plank  upon  ihe  bridge  being  withont 
support,  and  put  on  loosely,  the  horse  fell  through 
and  was  killed.  A  demurrer  was  sustained  to  this 
declaration.  Hedges  v.  Madison,  County  of,  1  GU. 
567  (Af.). 

Court:  "By  'An  Act  to  incorporate  counties,*  ap- 
proved January  3,  1827,  counties  are  constituted  a 
body  corporate  and  politic  •  •  •  power  to  sue 
and  be  sued.  There  is,  however,  no  provision  of  law 
giving  an  action  to  recover  damages  in  a  case  like  the 
present.  •  •  •  The  duties  to  be  performed  by  a 
county  are  for  the  benefit  of  the  pnblic,  and  it  be- 
comes the  dnty  of  the  pnblic  to  enforce  their  per- 
formance, and  to  prescribe  a  punishment  or  penalty 
for  a  neglect  or  failure  to  perform  them.  This  the 
law  has  done  •  •  ■  by  providing  a  mode  to 
punish  the  agents  for  failure  to  perform  their  public 
duties.  Such  has  been  the  purport  of  the  decision 
in  the  ease  of  Bussell  et  al.  v.  The  Men  Dwelling  in 
the  county  of  Devon,    2  Dnmford  &  East,  311. 

In  the  above  case  Lord  Kenyon  said:  "The  ques- 
tion here  is,  whether  this  body  of  men  who  are  sued 
in  the  present  action,  are  a  corporation,  or  quasi  cor< 
poration  against  whom  snch  an  action  can  be  main- 
tained. If  it  be  reasonable  that  they  should  be  by 
law  liable  to  such  action,  recourse  must  be  had  to 
the  Legislature." 

Citing:  Riddle  v.  Proprietors,  eta,  7  Mass.  186. 
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Bartlett  v.  Crozier,  17  Johns  446. 

Schuyler,  Connty,  v.  Mercer,  Connty  of,  4  Gil.  20. 

Independent  of  statute  counties  have  no  right  to 
sue  or  be  sued. 

Hollenbeck,  Admx.,  v.  Winnebago,  County  of,  95  HI. 
148  (Af.). 
Cases  reviewed  and  original  holding  adhered  J». 

Elmore  v.  Drainage  Comrs.,  135  HI.  269  (Af.). 

Court  says:  "In  regard  to  public  involuntary 
quasi  corporations  the  role  is  otherwise,  and  there  is 
no  such  implied  liability  imposed  upon  them,"  as 
there  is  upon  municipal  corporations  such  as  villages, 
towns  and  cities.  The  latter  are  liable  to  respond  in 
damages  for  the  negligence  or  torts  of  their  cheers. 

CONSTEUCTIVE  SbEVICB  IN  ChaNOBBT 

Setting  aside  decree  in  chancery  within  three  years. 
Section  19,  chap.  22,  E.  S.  1874. 

Where  a  defendant  has  been  brought  into  court  only 
by  constructive  service,  and  has  received  no  notice  of  the 
decree  against  him,  as  authorized  by  statute,  such  decree 
is,  for  the  period  of  three  years  simply  provisional,  sub- 
ject to  be  set  aside  on  sufficient  cause  shown  within  the 
time, 

Lyon  et  al.  v.  Bobbins,  46  111.  276  {R.  R.). 

Southern  Bank,  St.  Louis  v.  Humphreys  et  al.,  47  HI. 
227  (Af.). 

Martin  v.  Gilmore  et  al.,  72  111.  193  (R.  R.). 

Lawrence  v.  Lawrence,  73  HI.  577  (Af.).  This  statute 
applies  to  divorce  decrees. 

Trustees  of  the  M.  E.  Church  v.  Field  et  al.,  135  111.  112 
(R.). 
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Sebvice  of  Pboobss  in  Chaitcebt 

Before  a  defanlt  can  be  entered  and  a  decree  entered 
pro  confesso,  the  statutory  requirement  as  to  Bervioe 
must  have  been  strictly  and  to  the  letter  complied  mtiu 
See  sections  8-9-10  and  12,  chap.  22,  E.  S.  1874.    ■ 

Townsend  et  al.  v.  Griggs,  2  SeanL  365  (R.  E.). 

Montgomery  et  al.  v.  Brown  et  al.,  2  Gil.  581  (E.  K.). 

Here  it  is  said  that  the  sheriff's  return  must  state 
the  naipe  of  the  person,  in  addition  to  his  statement 
that  he  left  the  copy  with  a  member  of  the  family. 
"Where  this  is  done,  a  clue  is  furnished  the  de- 
fendants, which  enables  them  to  follow  up  the  offi- 
cer's conduct,  and  ascertain  at  once  the  truth  of  the 
return." 

Jacobus  V.  Smith,  14  HI.  359  (E.  E.). 

Here  there  was  service  on  one  defendant  by  sum- 
mons and  on  the  other  by  publication;  as  to  latter 
court  says:  "A  decree  by  default  cannot  be  entered 
against  a  party  before  there  has  been  a  return  of 
the  process  issued  against  him.  *  *  *  It  does  not 
follow  because  he  resides  out  of  the  state  when  the 
suit  is  commenced,  that  he  can  not  be  served  with 
process.  He  may  come  within  the  jurisdiction  before 
the  return  day  of  the  writ.  It  can  not  be  known  until 
a  return  of  non  est  itwentus  is  made  that  personal 
service  can  not  be  had  upon  him."  (Since  this  deci- 
sion the  statute  has  been  changed  which  see.  Ques- 
tion is  it  necessary  under  the  present  statntet) 

Cost  et  aL  v.  Rose  et  al.,  17  HI.  276  (E  E.). 
Boyland  v.  Boyland,  18  111.  551  (E.  E.). 
Miller  v.  Mills,  29  HL  431  (E.  K.). 
Tompkins  et  al.  v.  Wiltberger,  56  EL  385  (E.  E.). 
Piggott  et  ux.  v.  Snell,  59  HI.  106  (E.  R.). 
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Here  defect  was  "usual  place  of  abode  omitted." 
Greenwood  v.  Murphy,  131  lU.  604  (B.  E.). 

Cebtificatb  of  Ackhowlbdomeht 

statute  of  1819,  section  11,  Act  of  1827,  Revised  Stat- 
utes of  1833,  page  132,  sections  16  and  20,  chap.  24,  Be- 
vised  Statutes  1845,  sections  19,  20  and  21,  ohap.  30,  B.  S. 
1874.  See  Amendment  to  Conveyance  Act  witii  reference 
to  Acknowledgments,  Session  laws,  1853,  page  89. 

The  certificate  of  acknowledgment  must  show  affirma- 
tively all  the  statutory  requirements,  as  "personal  ap- 
pearance," "personal  knowledge  of,"  or  "identification 
by  a  person  named  in  the  certificate." 

Shephard  v.  Carriel,  19  lU.  313  (R.  B.). 

Adams  v.  Bishop,  19  Dl.  395  (Af.). 

Montag  V.  Linn,  19  IIL  399  (Af.). 

Tully  V.  Davis,  30  HI.  103  (Af.). 

Pell  V.  Young,  63  HI.  106  (B.  B.). 

Gage  V.  "Wheeler,  129  HI.  197  (Af.). 

Li'ndley  v.  Smith,  46  lU.  523  (Af.). 

See  as  to  Acknowledgment  of  Plats,  188  HL  474,  204 
m.  488. 

Spaulding  v.  M.  W.  I.  B.  C,  225  HI.  585  (R.  B.). 

Vermont,  Village  of  v.  Miller,  161  HI.  210  (Af.). 

"At  common  law,  a  feme  covert  could  only  acknowl- 
edge that  she  transferred  her  real  estate  or  relinquish 
her  dower  by  a  fine  or  recovery,  and  it  was,  and  could 
only  be  by  matter  of  record.  The  acknowledgments  pre- 
scribed by  statute  are  intended  to  take  the  place  of  such 
alienations  by  record."  '  Quotation  from  Lindley  v. 
Smith,  page  528. 

ACKNOWLBDQMBNTS  OF  DbEDS 

The  statute  (11  section  act,  of  Jan.  3]8t,  1827)  says : 
"No  judge  or  other  officer  shall  take  the  acknowledg- 
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ment  of  any  person,  to  any  deed  or  inBtntment  of  writ- 
ing aB  aforeeaid,  unless  the  person  offering  to  make  saeh 
acknowledgment  shall  be  personally  known. '  *  See  section 
24,  chap.  30,  E.  S.  1874. 

The  elements  in  an  acknowledgment  are  personal  ac- 
quaintance, personal  appearance,  the  fact  of  acknowledg- 
ment. These  are  statutory  requirements,  and  mnst  be 
enforced.    See  28  IlL  219. 

MoConnel  v.  Reed,  2  Scam.  334  (R.  R.). 

Court  says : ' '  The  evident  object  of  the  legislature, 
in  these  directions  in  relation  to  the  acknowledgment 
of  deeds,  is  to  prevent  one  individual  from  personat- 
ing another." 

Ayres  v.  McConnell  et  al.,  2  Scam.  307  (B.). 

Ejectment;  deed  offered  and  rejected  because  no 
cer.  of  Per.  K. 

Wiley  et  al.  v.  Bean  et  al.,  1  Gil.  302  (R.  R.). 
See  chap.  30,  section  24,  Conveyances. 

Short  et  al.  v.  Conlee,  28  lU.  219  (Af.). 

Ejectment;  a  deed  was  objected  to  because  not 
proven;  the  certificate  was  personally  appeared; 
personally  known  to  he  the  identical  persons  who 
executed,  and  whose  names  are  subscribed  to  the 
foregoing  deed  of  conveyance  as  having  executed  the 
same  and  whose  names  are  subscribed  to  the  fore- 
going deed  of  conveyance,  as  having  executed  the 
same  to  be  their  voluntary  act  and  deed." 

Court,  in  holding  this  oertificate  defective  says: 
"One  fact  must  prominently  appear  in  the  certificate 
that  the  party  executing  the  deed  did  in  fact  acknowl- 
edge it  to  the  officer  to  be  his  deed."  The  word  "ac- 
knowledge" must  be  used  or  a  word  equivalent. 
Act  of  1853  Scates  Comp.  referred  to. 
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Lodcwood  V.  Wells  et  al.,  39  HI.  602  (Af.). 
Shephard  v.  Carriel,  19  HL  313  (B.  R.). 

Ejectment ;  deed  offered  and  rejected  because  for 
knowledffe  there  was  substituted  "I  am  satisfied." 

Adams  v.  Bishop,  19  III.  395  (Af.). 

Ejectment;  deed  offered  that  was  acknowledged  in 
1827;  rejected  because  "one  of  the  statate's  most 
essential  requirements  (personal  knowledge  of  the 
grantor  or  his  identity  proved  by  witnesses)  was 
omitted.    Case  tried  in  1857. 

Montag  V.  Linn,  19  lU.  399  (Af .). 

Ejectment ;  deed  offered  and  rejected  because  cer- 
tificate  did  not  contain  statement  that  the  grantor 
was  known  or  that  his  identity  had  been  made  known 
by  the  testimony  of  a  credible  witness. 

Owen  V.  Bobbins,  19  LI.  545  (Af.). 

Petition  for  dower ;  certificate  of  acknowledgment 
defective  because  it  did  not  state  that  wife  was 
"made  acquainted  and  'acknowledged'." 

Tnily  V.  Davis,  30  HI  103  (Af.). 

Ejectment ;  deed  offered ;  certificate  did  not  contain 
any  word  after  personal  but  instead  there  was  a 
blank.  Held  that  the  court  could  not  indulge  in  any 
presumption  that  the  grantor  was  known ;  no  word 
could  be  supplied. 

Pell  V.  Young,  63  111.  106  (B.  B.). 

Ejectment;  deed  offered*  by  plaintiff;  personal 
knowledge  omitted  from  the  certificate :  deed  admit- 
ted held  error. 

Lindley  v.  Smith,  46  HI.  523  (Af.). 

Certificate  of  knowledge  is  one  of  substance. 
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Osgood  V.  Blackmore,  59  111.  261  (Af.). 

Acknowledgment  is  no  part  of  deed,  "unless  it  is 
intended  to  convey  a  married  woman  'e  real  estate. ' ' 

Merritt  v.  Tates,  71  HL  636  (R.  B.). 

Deed  improperiy  admitted  "because  cer.  did  not 
state  whose  "wife  was  made  acquainted." 

Gage  V.  Wheeler,  129  lU.  197  (Af.). 
Cites  30-103,  63-106  and  19-313. 

Pisk  V.  Hopping,  169  111.  105  (Af.). 

Sjectment;  deed  acknowledged  in  1850  before  a 
commissioner  residing  outside  the  state.  See  Laws 
of  1845,  p.  580,  or  Laws  of  1847,  pp.  32,  37. 

Lewis  V.  McGrath,  191  LI.  401  (Af.). 

Examine  this  case  as  to  what  will  be  sufficient  to 
overcome  a  notary  certificate. 

Cases  that  involve  a  freehold  go  direct  to  the  Supreme 
Court,  under  the  statute  of  J877,  p.  69. 

Where  the  validity  of  a  will  is  in  contest  that  makes 
a  different  disposition  of  the  real  estate  than  the  statute 
would,  a  freehold  is  involved. 

Brace  et  aL  v.  Black,  125  lU.  33  (Af.). 

Where  the  residuary  clause  in  a  will  would  pass 
real  estate  a  freehold  is  involved  and  the  appeal  goes 
direct  to  the  Supreme  Coort. 

Senn  et  al.  v.  Gruendling,  218  HI.  458  (Af.). 

Newberry  v.  Blatchford,  106  111.  584. 

This  case  involved  the  constrnction  of  a  will :  Ques- 
tion, quoting  from  page  41,  vol.  99,  is  "whether, 
under  a  proper  construction  of  the  will,  there  can 
be  now,  during  the  life  time  of  the  widow  of  the  tes- 
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tator,  a  legal  division  of  the  estate  by  the  tmatees." 
Qaotiiig  from  page  588,  106  HI.;  "A  majority 
of  the  court  are  of  the  opiDion  a  freehold  is  involved 
in  the  case,  and  therefore  an  appeal  lies  directly  from 
the  circuit  court  to  this  court.  In  tiiat  conclusion 
the  writer  does  not  concur  being  of  the  opinion  the 
case  is  one  involving  only  the  construction  of  a  will, 
and  that  no  freehold  is  involved." 

Cheney  et  al.  v.  Teese,  108  Hi.  473  (R.  R.)- 

The  point  to  be  determined  by  the  construction 
was :  the  right  to  the  (quoting  from  page  476)  use 
and  enjoyment  of  lands  for  and  "during  the  life  of 
Mrs.  Tees." 

No  question  was  raised  as  to  the  right  of  the 
Supreme  Court  to  entertain  the  appeal. 

DeHaven  v.  Sherman  et  al.,  131  HI.  115  (Die.). 
Young  et  aL  v.  Harkleroad,  166  111.  318  (R.  E.). 

CoKSTBUCnON  OF  A  WlLL 

Hoeffer  v.  Clogan,  171  HI.  462  (B.  R.). 

The  4th  and  5th  clause  of  a  will  devised  certain 
lands  to  the  Holy  Catholic  Church  the  proceeds  of  the 
land  to  be  used  in  saying  masses  for  the  repose  of 
certain  souls.  The  circuit  court  held  the  two  clauses 
that  devised  land  void.  On  appeal  Patrick  Clogan 
made  a  motion  to  dismiss.  In  overruling  the  motion 
the  court  says: 

"The  purpose  of  the  bill  was  to  settle  the  question 
whether  the  fee  simple  title  to  the  lot  described  in 
the  4th  clause  passed,  or  whether  the  devise  was  void. 
The  circuit  court  held  it  void.  A  freehold  is  in- 
volved in  the  appeal  from  that  decree." 

For  a  case  that  involved  the  construction  of  a  will 
that  went  through  the  Appellate  Court  to  the  Su- 
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preme  Court,  see  Bennett  r.  Bennett  et  al.,  217  111. 
434  (Af.). 

Parsons  v.  Millar,  189  HI.  107  (E.  E.). 

Bill  to  oonstnte  a  will  in  which  there  were  devises 
of  real  estate.  The  decree,  among  other  things 
found,  that  Sarah  M.  Parsons  took  no  interest  in  the 
estate;  that  the  lands  devised  to  William  E.  Millar 
vested  in  him  ahsolntely  Sarah  M.  Parsons  sues  out 
of  the  Supreme  Court  a  "Writ  of  Error.  "William 
makes  a  motion  to  dismiss  because  there  is  no  free- 
hold involved. 

Court  says:  Seventh  assignment  of  error  is :  "The 
court  erred  in  decreeing  that  William  E.  Millar  take 
and  have  the  lands  devised  to  him  by  the  will  free 
from  the  interest  of  any  other  person,  and  in  not  de- 
creeing, etc 

The  court  after  stating  the  facts  and  citing  San- 
ford  V.  Kane,  127  111.  591  says :  Under  the  doctrine 
announced  in  that  case  and  subsequent  oases  there 
can  be  no  question  but  that  a  freehold  is  involved. 

Crawford  v.  Cemetery  Ass.,  218  HI.  399  (E.  E.). 

Bill  to  construe  a  will  went  direct  to  Supreme 
Court  but  there  was  an  assignment  as  error  that  the 
oonrt  erred  in  holding  that  the  real  estate  descended 
to  heirs  at  law. 

Hill  V.  GianeUi,  221  HI.  286  (Af.). 
Vanatta  v.  Can-  et  al.,  223  HL  160  (E.  E.). 

In  this  case  the  court  was  asked  to  decree  a  title 
out  of  the  widow  of  testator. 
Cases  that  involved  a  freehold  go  direct  to  Supreme 
Court 

Bills  in  Chancery  to  remove  a  cloud  do  not  go  direct  to 
Supreme  Court. 


itizecoy  Google 


636  Statutory  Pboceedinqs 

Gage  V.  Busse  et  aL,  94  111.  590  (Ap.  Dis.). 

Bill  in  chancery  to  set  aside  certain  certificates  of 
sale  of  land  for  taxes.  Majority  of  court  say  no  free- 
hold involved. 

Hutchinson  v.  Howe,  100  HI.  11  (Ap.  Dia.). 

Appeal  from  trial  court.  Syllabus:  When  the  liti- 
gation concerns  an  executory  or  conditional  contract 
which  is  alleged  to  create  a  clond,  a  freehold  is  not 
neoessarily  involved.  If  Qie  cloud  is  a  mere  incum- 
brance, a  freehold  is  not  involved. 
Bills  in  chancery  to  remove  douds,  that  do  go  direct  to 
the  Supreme  Court. 

Bridges  et  aL  v.  Rice,  99  HL  414  (Af.). 

This  was  a  bill  to  remove  a  cloud  from  real  estate 
title.  It  was  sought  to  have  set  aside  a  decree,  and 
deed  executed  under  the  decree. 

Bank  Ass.  v.  Com,  Nat.,  157  BL  576  (Af.). 

Court  says:  "Where  the  necessary  result  of  the 
judgment  or  decree  is  that  one  party  guns  and  the 
other  loses  a  freehold  estate,  and  also  in  oases  where 
the  title  to  the  freehold  is  so  put  in  issue  by  the  plead- 
ings that  the  decision  of  the  case  necessarily  involves 
a  decision  of  such  issue,  although  the  judgment  or 
decree  does  not  result  in  one  party  gaining  and  the 
other  losing  the  estate  we  have  held  a  freehold  in- 
volved. Citing  Sanford  case,  133  Dl.  291,  and  Wat- 
son Case,  105  lU.  217. 
Cases  that  involve  a  freehold  go  direct  to  the  Supreme 

Court. 

Monroe  v.  Van  Meter  et  al.,  100  III  347  (Af.). 

Here  there  was  an  attachment  that  bad  been  levied 
upon  land. 
Court  says:  "It  will  be  (quoting  from  page  351) 
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observed,  that  under  the  pleadings  the  issue  made 
and  determined  hj  the  evidence  was  one  of  title  to 
the   land  levied   on  by   the   writ   of   attaduuent. 

A  freehold  is  involved  in  an  action  where  the  title 
to  the  land  is  presented  and  in  issue  between  the 
parties. 

Kerfoot  v.  Cronin,  105  HI.  609  (Af.). 

Motion  to  dismiss  the  appeal.  Court:  "A  ma- 
jority of  the  court  (quoting  from  page  613)  are  of 
opinion  that  a  freehold  is  involved.  To  authorize  a 
decree  for  the  complainant,  title  must  be  established 
in  Eansbrougb,  or  it  mnst  be  shown  that  the  defend- 
ants are  estopped,  in  otiier  words,  legally  compelled 
to  admit  title  in  him.  It  is  pnt  in  issue  by  the  answer 
— whether  Hansbrough  has  such  title. 

Piper  V.  Connelly,  108  111.  646  (Af.). 

Trespass  to  land.  Defendants  found  guilty.  On 
motion  to  dismiss  Court  says:  "Motion  overruled. 
The  plea  of  liberum  tenementum  necessarily,  where, 
as  here  it  is  directly  put  in  issue  by  the  replication, 
involves  a  freehold." 

Frank  et  al.  v.  King  et  al.,  121  HI.  250  (E.  E.). 

Motion  to  dismiss.  In  overmling  the  same  Court 
says:  '*The  same  question  arose  in  Monroe  v.  Van 
Meter,  100  HI.  347,  and  we  held  that  a  freehold  was 
involved."  It  was  an  action  of  attachment  levied 
upon  land. 

Schwartz  v.  Bitter,  186  III.  209  (E.  E.). 

Partition.  If  the  subject  of  the  partition  is  a  free- 
hold estate,  a  freehold  is  involved,  and  that  is  the  case 
in  this  instance. 

Carter  v.  Penn,  99  HL  390  (R.  E.). 
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Bangs  V.  Brown,  110  HL  96  (Af.). 

Ames  et  al.  v.  Ames  et  al,  148  HI.  321  (R.  B.). 

Gould  V.  Theological  Seminary,  189  111.  282  (Af.). 

Here  the  court  says:  "The  testator  (it  was  an  ap- 
peal from  a  decree  of  the  circuit  court  directing  that 
a  will  should  be  admitted  to  prohate)  died  seized  and 
possessed  of  real  estate  situated  in  the  state  of  Uli- 
noia,  which  is  disposed  of  by  the  will.  A  freehold, 
therefore  is  involved,  and  th«  appeal  was  properly 
prosecuted  to  this  court." 

More  V.  More,  191  BL  97  (R.  R.). 

The  circuit  court  on  appeal  denied  probate  of  a 
will.  On  appeal  to  tiie  appellate  court  the  order  was 
reversed.  Held  that  the  appellate  court  erred  for 
the  reason  that  it  did  not  dismiss  the  appeal,  as  the 
will  by  its  terms  disposed  of  real  estate,  and  the  ap- 
peal should  have  been  taken  direct  to  the  Supreme 
Court. 

Perry  v.  Bozarth,  198  III.  328  (R.  R.). 

Certiorari.  Quashing  proceeding  vacating  a  high- 
way. Held  that  the  interest  that  the  commissioners 
of  highways  obtained  in  an  established  public  high- 
way was  a  perpetual  easement,  and  that  amounts  to  a 
freehold.  Hence  the  appellate  court  no  jurisdiction 
to  entertain  the  appeal. 

Harlem,  Village  of  v.  Suburban  R.  B.  Co.,  198  HI  337 
(Af.). 

A  freehold  is  involved  in  a  suit  by  a  railroad  com- 
pany to  perpetually  enjoin  a  village  from  interfering 
with  its  right  under  ordinance  to  maintain  a  railway 
track. 
Cases  that  involve  a  freehold  go  direct  to  Supreme 
Court. 
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Sanford  et  al.  v.  Kane,  127  HI.  591  (R.  K.). 

The  plaintiff  in  error  sued  ont  of  the  Supreme 
Court  a  writ  of  error  to  reverse  a  decree  of  the  ap- 
pellate court. 

It  was  a  hill  to  redeem.  In  reversing  the  appellate 
court  for  want  of  juriBdietion  to  pass  upon  the 
record,  the  Supreme  Court  says:  "By  the  pleadings 
(quoting  from  page  594)  both  parties  claim  an  es- 
tate in  the  land  in  fee.  Sanford  claims  such  an  es- 
tate under  a  power  in  a  mortgage,  and  a  deed  from 
the  person  holding  and,  as  he  alleges,  entitled  to  exe- 
cute that  power,  purporting  to  convey  to  him  an  ab- 
solute estate  in  fee.  The  complainant  denies  San- 
ford's  title.  •  *  •  The  title  to  the  land  was  thus 
put  directly  in  issue,  and  evidence  was  introduced  at 
the  bearing  by  both  parties  applicable  to  the  issue 
thus  formed. 

"A  freehold  being  involved  in  the  present  case,  the 
appellate  court  should  not  have  assumed  jurisdic- 
tion." 

A   perpetual  easement   in   public   grounds   and 
streets  claimed  by  a  municipality  by  virtue  of  an 
alleged  dedication  involves  a  freehold. 
Stevenson,  Appellee  v.  Lewis,  244  HI.  147  (R.  B.). 

Pbbbholds  Not  Involved 

Where  a  freehold  is  involved  in  the  original  decree, 
but  not  in  the  points  assigned,  the  appeal  should  he  to 
the  appellate  court. 

Cheney  v.  Teeae,  113  HI.  444  (Dis.). 

Here  the  court  says  that  when  the  case  was  first 
presented  (108  HI.  473)  a  freehold  was  involved,  "the 
only  question  here  involved,  is  what  amount  the  com- 
plainants are  entitled  to  recover  from*  i^e  receiver. 
Such  being  the  case,  it  is  pldn  under  the  statute  an 
appeal  did  not  lie. 
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Walkerv.  Pritehard  et  al.,  121  lU.  221  (Af.). 
Malaer  et  a!,  v.  Hudgena,  130  DL  225  CWrit  of  error  Dis.). 
This  case  refers  also  to  the  Watson  case  and  the 
Kane  case,  105-215  and  127  DL  591. 

Moore  v.  Williams,  132  HI.  591  (Ap.  Dis.). 

Franklin  v.  L.  L  C.  N.  A.  et  eH,  152  HL  345  (Ap.  Dis.). 

Rhodes  et  al.  v.  Id.,  172  HL  187  (Ap.  Dis.). 

Fread  v.  Id.,  165  HI.  229  (Af.). 

Fields  V.  Coker  et  al.,  161  DL  186  (Ap.  Dis.). 

In  Be  Estate  of  Boss,  220  III.  142  (Ap.  Dis.). 

MiUer  V.  Kensil,  223  lU.  201  (Ap.  Dis.). 

Hutchinson  v.  Spoehr,  221  111.  312  (Ap.  Dis.). 

Bnle:  "A  freehold  is  involved,  within  the  sense 
and  contemplation  of  the  constitntion  and  the  statute, 
only  in  cases  where  either  the  necessary  result  of  the 
judgment  or  decree  is  that  one  party  gains  and  the 
other  loses  a  freehold  estate^  or  where  the  iiUe  to 
a  freehold  is  so  put  in  issue  by  the  pleadings  that  the 
decision  of  the  case  necessarily  involves  a  decision  of 
such  issue."    Quoted  from  136  111.,  p.  19. 

Goodklnd  v.  Bartlett,  136  lU.  18.    Appeal  dismissed. 
In  the  following  cases  the  appeal  was  dismissed. 
People  ex  rel.  v.  West  Chi.  St.  B.  Co.,  203  HI.  551  (R.  B.). 

Sanford  et  al.  v.  Kane,  127  111.  591  (B.  B.). 

Appeal  from  writ  of  error  to  the  appellate  court 
ordered  that  appellate  court  dismiss  the  appeal. 
This  case  states  the  rule  given  above. 

Bhoten  v.  Baker  et  al.,  193  HI.  271  (Die.). 

Cites  rule  above.  Bill  to  compel  parties  to  assess 
benefits  for  the  opening  of  a  road. 

Kuhn  V.  Eppstein,  231  111.  314. 
Cause  transferred. 
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Cases  that  do  not  involve  a  freehold  can  not  go  direct 
to  the  Supreme  Court. 

"A  (quotation  from  page  229)  freehold  is  involved, 
witiiin  the  sense  and  contemplation  of  the  constitntion 
and  the  statute,  only  in  case  where  either  the  necessary 
result  of  the  judgment  or  decree  is  that  one  party  gains 
and  the  other  loseB  a  freehold  estate,  or  where  tJie  title 
is  so  pnt  in  issue  by  the  pleadings  that  the  dedsion  in  the 
case  necessarily  involves  a  dedsion  of  such  issue." 

Malaer  et  al.  v.  Hndgens,  130  III.  225  (Ap.  Dis.). 
Prouty  V.  Moss,  188  LI.  84  (Ap.  Dis.). 

Where  it  is  sought  to  have  a  deed  declared  a  mort- 
gage no  freehold  involved,  218-340  (Ap.  Dis.). 

Where  a  freehold  is  only  incidentfdly  involved  ap- 
peal is  properly  to  appellate  court.    Pitts  v.  Looby, 
142-534. 
Miscellaneous  cases  where  court  held  no  freehold  in- 
volved. 

La  Fieure  v.  Seivert  et  al.,  188  111.  525  (Ap.  Dis.) . 

Bill  to  set  aside  judgment  by  confession  and  en- 
join sheriff  from  selling. 

Richie  et  al.  v.  Cox,  188  III.  276  (Ap.  Dis.). 

Petition  in  county  court  to  sell  lands  to  pay  debts 
held  not  within  Lynn  case,  160  111.  .307. 

Browumark  v.  Livingston,  190  HI.  ,412  (Ap.  Dis.). 
Injunction  against  tearing  down  a  wall. 

Kronenberger  et  al.  v.  Heinemann,  190  HI.  17  (Writ  Dis.). 
Kerr  v.  Brawley,  193  III  205  (Ap.  Dis.). 
Application  for  writ  of  assistance. 

Rhoten  v.  Baker,  193  HI.  271  (Ap.  Dis.). 

Appeal  from  an  order  dismissing  a  bill  to  compel 
parties  assessed  for  benefits  to  pay  the  same, 
a  p.— 41 
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Seidschlag  v.  Antioch,  Town  of,  198  III  413  (Ap.  Dia.). 
Appeal  from  justice  of  the  peace  for  obstraoting 
a  highway. 

Keener  v.  Mieseh,  204  HI.  320  (Af.). 

Proceeding  to  cancel  a  contract  as  a  cloud.  Court : 
"The  title  to  the  freehold  (quoting  from  page  322) 
is  not  put  in  issue  in  any  manner  by  the  pleadings, 
and  there  is  no  assignment  of  error  touching  the  free- 
hold. •  *  '  No  question  concerning  the  freehold 
was  contested  or  adjudicated  and  none  is  involved  in 
the  appeal. 

Records  involving  a  Creditor's  BUI  to  set  aside  convey- 
ances do  not  involve  a  freehold.  Or  enforce  a  mechanic 
lien. 

Clement  v.  Beitz  et  al.,  103  HI.  315  (Dis.). 
Conkey  et  al.  v.  Knight  et  al.,  104  IlL  337  (Ap.  Dis.). 
Sawyer  et  al.  v.  Meyer  et  al.,  105  HI.  192  (Dis.). 
C.  B.  &  Q.  B.  E.  V.  "Watson  et  al.,  105  HI.  217  (Dis.). 
Eichards  v.  People,  100  HI.  423  (Ap.  Dis.). 
Bill  to  enjoin  obstruction  to  highway. 

Hlinois  Furnace  Co.  v.  Vinnedge  et  al.,  106  111.  650  (Dis.). 
Bryan  v.  East  St.  Lonis,  105  HI.  144. 
Bill  to  set  aside  tax  deed. 

GaJbraitb  v.  Plasters,  101  HI.  444. 

Bill  to  set  aside  sale  of  land  on  execution, 
Johns  V.  Boyd,  117  HI.  339  (Dis.). 
Blackman  et  al.  v.  Preston  Bros,  et  al.,  119  111.  240  (Dis.). 
Adkins  v.  Beane,  135  HI.  530  (Dis.). 
Hupp  et  al.  V.  Hupp  et  al.,  153  HI.  490  (Ap.  Dis.). 

A  deed  set  aside  no  freehold  involved. 

Fairbanks  v.  Carle,  217  HI.  136  (Ap.  Dis.). 
Moshier  v.  Reynolds  et  aL,  155  HI.  72  (Ap.  Dis.). 
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Pringlc  V.  James,  185  lU.  274  (Dis.). 

First  Nat.  t.  Vest  et  al.,  187  El.  389  (Ap.  Dis.). 

Bill  to  set  aside  fraudulent  conveyance. 
Dolton  V.  Dolton,  196  111.  154  (Af.). 

A  man  was  fined  before  a  justice  of  the  peace  for 
obstructing  a  highway.  Bill  filed  by  him  to  enjoin 
commissioners  from  collecting  the  fine.  The  decree 
appealed  from  found  that  commissioner  was  owner 
in  fee  simple.    Held  freehold  involved. 

Biggins  V.  Lambert,  204  HI.  142  (Dis.). 
Fairbanks  et  al.  v.  Carle  et  al.,  217  HI  136  (Dis.). 
Pearson  Lumber  Co.  v.  Brady,  159  HI.  378  (Dis.). 
Mechanic  lien. 

A  Bill  to  Foeeclosb  a  Mobtgaoe  Dobs  Not  Involve  a 
Freehold 

Grand  Tower  Mining  Mfg.  Co.  v.  Hall,  94  HI.  162  (Dis.). 
Carbine  v.  Pox,  98  HI.  146  (Die.) . 
Mclntyre  v.  Yates  et  al.,  100  HI.  476  (Dis.). 
Pinneo  et  al.  v.  Knox,  100  HI.  471  (Dis.). 

Clement  v.  Ecitz,  103  HI.  315  (Dis.). 

Mechanic  lien  same  as  mortgage  lien. 

Akin  V.  Cussiday,  106  HI.  22  (Dis.). 

Cited  in  190  HI.  17  and  165  HI.  31. 

Kingsbury  v.  Sperry  et  al.,  119  HI.  279  (Dis.). 
C.  B.  &  Q.  V.  Watson,  105  HI  217  and  609. 
Land  Co.  v.  Peck,  112  lU.  408  (E.  E.). 
Williams  v.  Spitzer,  203  HI.  605  (E.). 
Hollingsworth  v.  Koon  et  al.,  113  HI.  443  (B.  E.). 
Appeal  from  appellate  court. 

Van  Meter,  Eeceiver,  et  al.  v.  Thomas  et  al.,  153  HI.  66 

(Dis.). 
Beach  v.  Peabody,  188  HI.  75  (Ap.  Dis.). 
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Adamski  V.  Wieczorek,  181  HI.  361  (Dis.). 

Bill  to  hare  a  deed  declared  a  mortgage. 

Carbine  v.  Pox,  98  HI.  146  (Dis.). 
Tormohlen  v.  Walter,  175  lU.  442  (Dia.). 

Writ  of  error  to  reverse  a  decree  of  forecloaare. 

MiscELiiANEOua  Cabbs 

FBANCHISB  OB  FBEBBOLD  NOT  niTOLVSD.    NO  BIQHT  OF  APPBAIj 
TO  THE  BUFBEME  COUBT  ' 

La Fleure  v.  Seivert  et  aL,  188  Dl.  525  (Dis.). 
Adldns  et  aL  v.  Beane  et  al.,  135  DL  530  (Dis.). 
Byan  v.  Sanford,  133  IlL  291  (Af.). 
Bill  to  redeem.   No  freehold. 

Wilkmson  v.  Gage,  133  HL  137  (Die.). 
Bill  to  set  aside  a  decree. 

Herdman  et  al.  v.  Cooper  et  al.,  125  Dl.  359  (Dis.). 
Bill  to  enjoin  sale  on  execntion. 

Lyndi  r.  Jackson  et  al.,  123  Dl.  360  (Dis.). 
Bill  to  have  a  deed  declared  a  mortgage. 

Malaer  et  al.  v.  Hudgens,  130  HL  225  (Dia.). 
Smith,  Admx.  et  al.  v.  Gallentin,  171  Dl.  423  (Dis.). 

Bill  to  enforce  the  specific  performance  of  a  con- 
tract. 

McDole  V.  Shepardaon,  Exr.,  156  EL  383  (Ap.  Dis.). 

Forcible  detainer  does  not  involve  a  freehold 
amount  involved  that  determines  the  jnrisdiction  of 
the  Supreme  Conrt  can  be  ascertained  by  tbe  affi- 
davit in  the  record. 

Schofield  et  al.  v.  Pope,  104  DL  130  (Dis.). 
Forcible  detainer. 
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Kepley  v.  Luke,  106  lU.  395  (Dis.). 
Poreible  entry. 

Tokem  v.  LoveU,  107  111.  209  (Dia.). 

De  Haven  v.  Sherman  et  al.,  131  HI.  115  (Dis.). 

Bill  for  the  construction  of  a  will.    Question. 

Whether  an  annuity  payable  out  of  annual  rents  is 

a  charge  against  the  estate. 

Chicago,  City  of,  et  al.  v.  Rothschild  &  Co.  et  al.,  212  111. 

590  (Dis.). 

Bights  of  elevated  railroad  in  street  under  a  city 
ordinance  is  a  license  and  not  a  franchise  witiiin 
meaning  of  sec.  88  Practice  Act 

Van  Tassell  v.  Wakefield,  214  lU.  205  (Dis.). 
Order  on  defendant  in  ejectment. 

Payne  et  al.  v.  White  et  al.,  207  111.  562  (Dis.). 
Bill  to  cancel  executory  contract. 

People  V.  W.  Chicago  St.  By.  Co.,  203  lU.  551  (B.  B.). 
Proceeding  for  mandamus  to  compel  street  rail- 
road company  to  lower  its  tunnel,  does  not  involve  a 
franchise  or  a  constitutional  question.     Cause  re- 
manded to  appellate  court  for  consideration. 

Keating  v.  Hayden,  132  111.  308  (Ap.  Dis.). 

Validity  of  right  of  way  involved.  Not  directly  a 
freehold. 

Green  V.  Goff,  153  III  534  (Af.). 

Bill  to  enjoin  fui  obstruction  to  an  easement  does 
not  involve  a  freehold. 

Goodkind  v.  Bartlett,  136  111.  18  (Dis.). 

Bill  to  enforce  specific  performance. 
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Zinc  Company  v.  La  Salle,  City  of,  117  HI  411  (Af.). 
Appeal  from  appellate  court, 

Pitts  V.  Looby,  142  El.  534  (Writ  Dia.). 

Appeal  from  justice  of  the  peace.  Freehold  only 
incidentally  involved. 

Johnson  v.  McDonald  et  al,  196  111.  394  (Dis.). 
Proceeding  to  set  aside  execution. 

Charleston  Bank  v.  Brooks,  197  111.  388  (Dis.). 
Idem  proceeding  and  cancelling  certificate. 

Schoendubee  v.  In.  B.  L.  &  In.  Union,  183  Dl.  139  (Dis.). 
Bill  to  have  a  deed  declared  a  mortgage  and  for 
redemption — ^no  freehold  involved. 

Talcott  V.  Schuh  et  al.,  95  111.  201  (Dis.). 

Bill  to  compel  the  removal  of  a  dam  whidi  it  is 
alleged  caused  complainant's  land  to  be  overflowed. 

Kerr,  Jr.,  v.  Brawley,  Guardian,  193  111.  205  (Dis.). 
Brownmark  v.  Livingston  et  al.,  190  Dl.  412  (Dis.). 

Bill  in  equity.  True  boundary  line  between  mort- 
gage premises. 

Murphy  et  al.  v.  The  People  ex  reL,  221  HL  127  (Dis.). 
Freehold  not  involved  on  writ  of  error  to  review  a 
judgment  of  mandamus  to  compel  a  proper  officer  to 
enforce  judgment  agauist  real  estate  for  delinquent 
special  assessment. 

Herman  v.  Comrs.  of  Highways,  197  Dl.  94  (Dis.). 

Action  before  a  justice  of  the  peace  for  violation  of 
the  statute  in  reference  to  trinraiiog  hedges  along  the 
highways. 

Seidsehlag  v.  Antioeh,  Town  of,  198  111.  413  (Dis.). 

Action  before  a  justice  of  the  peace  for  obstructing 
a  highway. 
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"Wilkinson  v.  Gage,  133  HI.  137  (Dis.). 

Bill  to  set  aside  a  decree  of  foreoloHure  for  fraud. 

Kronenberger  et  al.  v.  Heinemann,  190  HI.  17  (Dig.). 

Bill  to  have  sale  under  decree  of  foreclosure  set 
aside  and  certificate  cancelled. 

Murphy  Case,  221  HI.  127. 

Denver,  First  Nat  Bank  v.  Gibson,  221  HL  295  (Dis.). 

Proceeding  to  set  aside  executor  and  sale  and 
certificate  of  sale. 

Hutchinson  v.  Spoehr  et  al.,  221  111.  312  (Dis.). 

A  partition  decree  should  be  taken  to  the  appellate 
court  where  the  only  question  is  whether  the  decree 
was  correct  in  holding  the  interests  of  one  of  the 
co-tenants  subject  to  inchoate  right  of  dower  and  to 
the  lien  of  a  decree  entered  by  suit  brought  by  her 
against  him  for  separate  maintenance. 

Hofmann  Brothers  Brewing  Co.  v.  Cicero,  Town  of,  223 
HI.  155  (Dis.).   Bill  to  enjoin  track  elevation. 

Glos  v.  Sanitary  Dis.,  224  111.  272  (Die.). 

Freehold  not  involved  on  bill  to  enjoin  the  issuing 
of  a  tax  deed. 

The  Bight  of  a  Guabdun  to  Bbsign  is  a  Statutory 

BlOHT 

Our  statute  says  that  a  guardiiin  may  resign  his  trust, 
if  he  first  settles  his  accounts.  Chap.  64,  sec.  39,  E.  S. 
1874.    Passed  April  13th,  1849. 

Young  et  al.  v.  Lorain  et  al.,  11  HI.  624  (B.  R.). 
Wackerie  v.  People,  168  111.  250  (E.  E.). 

Selling  a  minor's  land  is  a  statutory  proceeding. 
See  Tyler  on  Infancy  &  Cov.,  298. 
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Joint  Obliqations  Excluding  Pabxnbbship  Obuoations 

In  1845  (chap.  76,  sec.  3  B.  S.  1874)  the  statute  made 
all  joint  obligations  and  covenants  joint  and  severaL 

The  common  law  mle  was : 

In  actions  ex  contractu  against  several  defendants,  the 
judgment  must  be  against  all  or  none. 

Ladd  and  Taylor  v.  Edwards,  1  Breeae,  139. 

Action  against  3  joint  obligors;  2  served  with 
process ;  1  appeared  by  attorney ;  judgment  v.  2 ;  dis- 
continued as  to  one  error. 

Kimmel  v.  Shnltz,  Breese,  128. 

Judgment  must  be  against  all  defendants  or  none, 
unless  a  personal  defense  is  interposed — as  infancy, 
etc 

Bussel  et  aL  v.  Hogan  et  al.,  1  Scam.  552  (B.  B.). 

Error  to  discontinue  as  to  one  and  give  judgment 
against  the  remainder.  Defendants  were  declared 
against  as  joint  makers  of  a  note  under  the  firm  name 
of & . 

Hoxey  v.  Macoupin,  County  of,  2  Scam.  36  (B.  B.). 

Action  of  debt  on  bond  three  served  and  judgment 
V.  .one  held  error. 

Teal  V.  BuBsell  et  al.,  2  Soam.  319  (B.  B.). 
Jones  et  al.  v.  Wright  et  al.,  4  Scam.  338  (B.). 

A  plaintiflf  can  bring  error  to  reverse  his  own  judg- 
ment. 

O'Conner  et  al.  v.  Mullen,  11  III.  116  (E.  E.). 

Error  to  issue  judgment  v.  both  when  only  one  is 
served. 
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Davidson,  Adm.  et  al.  v.  Bond  et  al.,  12  111.  84  (R.). 

Dow  V.  Rattle,  12  HI.  373  (K.  E.). 

Evans  et  aL  v.  Gill  et  al.,  25  111.  116  (E.  E.}. 

Declaration  on  a  promissory  note  against  two  de- 
fendants; both  served  bnt  only  one  in  time  for  the 
return  term.  A  Judgment  was  rendered  against  one 
of  them,  and  a  writ  of  scire  facias  ordered  against 
the  other  one.    Held  error. 

Court  says :  The  statute  has  failed  to  provide  for 
a  case  in  which  all  of  the  defendants  have  been 
served,  bnt  a  portion  of  them  not  in  time.  In  such  a 
case  as  at  common  law,  the  recovery  must  be  against 
all  or  against  none  of  them.  A  portion  of  them  not 
being  served  in  time,  are  entitled  to  a  continuance, 
and  the  statute  baa  not  authorized  a  recovery  ag^nst 
those  duly  served  with  process. 

Fuller  V.  Bobb,  Imp.,  etc.,  26  IlL  246  (E.  K.). 

Mitchell  et  al.  v.  Brewster  et  al.,  28  HI.  163  (Af.). 

John  k.  Mitchell  and  Joseph  M.  Brewster  sign  a 
promissory  note  reading  "we  promise  to  pay." 
Judgment  was  entered  up  by  confession  against  John 
K.  Then  thereafter  both  John  K.  and  Joseph  M. 
were  sued.  A  judgment  rendered  for  the  defendants 
was  affirmed. 

Court  observes:  "These  were  joint  notes.  And 
the  question  is  presented  as  to  what  was  the  effect 
of  a  recovery  against  one  of  the  several  makers,  with- 
out embracing  the  others  in  the  proceeding.  It  has 
been  repeatedly  held  by  this  court,  that  a  recovery 
against  one  of  the  several  persons  jointly  liable, 
releases  the  others,  and  forms  a  complete  bar  to  a 
recovery  against  them. ' '   Citing : 

Warren  v.  McNulty. 
Thompson  v.  Emmett. 
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Moore  v.  Bogers. 

Faulk  V.  KeUums,  54  IlL  188  (R.  R.). 

Joint  Obligations 
Statute  does  not  apply  to  partnership  obligatiouB. 

Coates  V.  Preston  et  al.,  105  HI.  470  (Af.). 

Schott  V.  Youree,  142  HI.  233  (Af.). 

The  doctrine  of  Thompson  v.  Ewert,  15  HI.  415,  as 
to  all  or  none  being  held  applies  to  common  law — 
not  a  bond  in  a  statutory  proceeding.    Ezamlue  this. 

Sandusky  v.  SidweU,  173  lU.  493  (Af.). 

Suit  on  partnership  obligation ;  both  partners  re- 
sided in  Cook  county;  suit  brought  in  Vermilion 
county  and  service  had  on  one  of  the  defendants 
while  he  was  passing  through  the  county  of  Ver- 
milion on  a  pablio  train. 

Point.  In  order  that  a  summons  may  issue  to  a 
foreign  county  to  bring  in  one  of  the  defendants  not 
served  in  the  county  where  the  suit  Is  brought,  the 
other  defendant  must  be  a  resident  of  the  counly 
where  the  suit  is  brought. 

Mayer  v.  Pick,  192  111.  561  (Af.). 

A  joint  power  of  attorney  does  not  warrant  a 
confession  on  a  note  signed  by  two  (one  deceased.) 

The  Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217  HI.  61 
(Af.). 

See  rule  referred  to. 

Fleming  v.  Boss,  225  111.  149  (Af.). 

Section  3  of  the  act  on  joint  obligations  does  not 
apply  to  partnership  obligations.  See  anthoritiea 
reviewed  and  sec.  3  chap.  76  and  sec.  9  of  chap.  110 
construed  and  compared. 
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If  one  elects  to  sue  jointly  under  the  statute,  that 
is,  gets  a  judgment  against  each  defendant  sep- 
arately; he  can  not  thereafter  bring  a  joint  action 
against  all. 

See  Gould  v.  Sternberg,  Adm.,  etc.,  69  HI.  531  (E. 
B.}.  See  this  idem  subject  referred  to  in  People  v. 
Harrison,  82  HI.  84. 

Stattjtobt  Pbocbedinos 

Under  the  statnte  (Practice  Act,  sec.  6,  1845;  sec  9, 
1874;  sec  14,1907. 

On  a  joint  liability,  a  judgment  may  be  taken  against 
one  person  resident  in  the  county  and  duly  served,  and  a 
scire  facias  issue  to  the  sheriff  of  the  county  to  bring  in 
the  other  defendants  not  served  and  have  them  show 
cause  why  they  should  not  be  made  party  to  the  judgment. 

Felsenthal  et  al.  v.  Darand  et  al.,  86  HI.  230  (B.  B.). 
Sherburne  v.  Hyde,  185  HL  580  (Appellate  Court  re- 
versed. Circuit  affirmed). 

Here  court  says;  "Section  (9)  of  the  practice  act 
does  apply  to  partnership  contracts  and  obligations, 
and  that  what  was  said  to  the  contrary  in  the  case 
(Sandusky  v.  Sidwell,  173  HI.  493)  should  be  so  far 
qualified." 

Here  the  court  below  rendered  judgment  against  Hyde 
alone  for  the  partnership  debt  of  Grace  and  Hyde. 
"Grace  did  not  appear,  and,  though  within  the  jurisdic- 
tion and  named  in  the  writ,  was  not  served." 

Joint  debtors  sued  (Practice  Act  1874,  sec  H;  and 
Practice  Act,  1907,  sec  24)  and  one  or  more  served,  pend- 
ency of  suit  or  recovery  of  judgment  against  those  served, 
no  bar  on  original  cause  of  action  against  those  not 
served,  when  action  is  brought  againat  them  in  any  other 
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place  or  comity  than  in  county  where  first  suit  was 
brought 

Pinch  V.  GaUgher,  181  lU-  625  (E.  R.). 

Judgment  obiained  in  New  York  against  one  of 
two  partners ;  the  other  partner  was  not  served  and 
did  not  live  in  New  York.  Afterwards  a  salt  waa 
brought  in  Illinois  against  the  other  partner. 

Court  observea:  The  section  of  the  statute  "is 
equivalent  to  an  express  enactment  that  snch  prior 
jndgment  against  one  shall  not  be  a  bar  to  an  original 
action  against  another  joint  obligor." 

Joint  Tenakts  Made  Tenants  ik  Common 

That  if  partition  be  not  made  between  joint  tenants, 
the  parts  of  those  who  die  first  shall  not  aocme  to  the  eur< 
vivors,  but  descend  or  pass  by  devise,  and  be  subject  to 
debts,  dower,  charges,  etc,  or  transmissible  to  executors 
or  administrators,  and  be  considered  to  every  intent  and 
pnrpose,  in  the  same  view  as  if  such  deceased  joint  ten- 
ants had  been  tenants  in  common.  Section  1,  chapter  76, 
E.  S.  1874. 

No  estate  in  joint  tenancy,  in  any  lands,  tenements  (or) 
hereditaments  shall  be  held  or  claimed  under  any  grant, 
devise  or  conveyance  whatsoever,  heretofore  or  hereafter 
made,  other  than  to  execntors  and  trustees,  unless  the 
premises  therein  mentioned  shall  expressly  be  thereby 
declared  to  pass,  not  in  tenancy  common,  but  in  joint  ten- 
ancy; and  every  sudi  estate,  other  than  to  executors  and 
trustees  (unless  otherwise  expressly  declared  as  afore- 
said) shall  be  deemed  to  be  in  tenancy  in  common." 

Section  five  (5)  chapter  30,  R.  S.  1874. 

Mette  et  al.  v.  Feltgen,  148  HI.  357  (E.  R.). 
Slater  v.  Gruger  et  al.,  165  111.  329  (R.  R.). 

Here  the  granting  clause  in  the  deed  says:  "The 
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oonveyance  herein  is  made  to  said  grantees  in  joint 
tenancy."  Held  sufficient  to  take  the  conveyance  oat 
of  the  operation  of  the  statute. 

Cover  V.  James,  217  III  309  (R.  R.). 

Here  the  wording  of  the  deed  was : '  *  In  case  of  the 
death  of  either  •  •  '^  the  other  to  have  the  whole 
of  said  property  without  litigation."  Held  that  the 
wording  was  anfficient  to  take  the  deed  out  from 
under  the  operation  of  the  statute. 

Gaunt  V.  Stevens  et  aL,  241  111.  542,  Oannt  Appellant  (R. 
R.). 

Justice  op  the  Peace 

The  civil  jurisdiction  of  a  justice  of  the  peace  is  solely 
by  virtue  of  the  statute. 

The  strictness  of  the  rule  is  illustrated  in  Evans  v. 
Pierce  et  al.,  2  Scam.  468  (R.  R.).  A  party  wrote  a  letter 
to  a  justice  of  the  peace  directing  him  to  enter  judgment 
against  him.  In  holding  the  judgment  void,  the  court  ob- 
serves: *'The  law  having  prescribed  a  different  mode  of 
acquiring  jurisdiction  of  the  person  of  the  defendant,  it 
must  be  strictly  pursued,  and  can  not  be  varied  at  the 
will  of  the  pariy  or  the  justice." 

In  Bines  et  al.  v.  Proctor  et  al.,  4  Scam.  174  it  was  held 
a  defect  in  a  summons  (no  year  stated)  was  cured  by 
appeal. 

Williams  et  al.  v.  Blankenship  et  al.,  12  111.  122  (R.  R.). 

In  Nelson  v.  Rockwell,  14  HI.  375  (R.  R.)  it  was 
held  that  a  judgment  rendered  by  a  justice  of  the 
peace,  where  the  appearance  of  the  defendant  had 
been  entered  by  a  third  person  and  without  author- 
ity, was  void  and  could  be  enjoined  in  equity. 

In  Weinz  v.  Dopier,  17  HI.  Ill  (R.),  a  justice  of 
the  peace  rendered  a  judgment  upon  an  award  and 
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the  court  observes :  No  suit  was  pending  between  the 
parties;  "The  award  could  have  no  other  effect  than 
at  common  law,  and  gave  the  justice  no  jurisdiction 
to  render  judgment  against  Weinz  without  service  of 
summons  or  appearance." 

In  White  v.  Wagar,  185  111.  195  (Af.),  a  certiorari 
proceeding  it  is  said  by  the  court:  a  justice  court 
"can  exercise  no  powers  except  those  conferred  by 
the  statute,  and  whenever  it  assumes  jurisdiction  in 
a  case  not  conferred  by  the  statute,  its  acta  are  null 
and  void." 

In  Jackson  v.  Hobson,  4  Scam.  411  (E.  B.)  is 
stated :  Rule  of  protection  of  an  officer  under  a  writ: 
A  sheriff  was  sued  for  taking  the  goods  of  A.  The 
writ  was  against  B.  Held  not  necessary  for  the 
sheriff  to  set  out  the  judgment  in  addition  to  the  writ 
nnder  whidi  he  acted. 

Jackson  V.  Hobson,  4  Scam.  411  (E.  E.). 

In  Parker  v.  Smith,  1  GU.  411  (R.  R.),  the  writ  is- 
sued from  a  justice  of  the  peace  and  it  was  held  that 
the  law  had  been  correctly  laid  down,  as  to  officers 
acting  under  process  in  the  case  of  Jackson  v.  Hob- 
son,  supra. 

See  Nickerson  v.  Rockwell,  90  111.  460  (Af.),  for  rule  of 
consolidation  of  causes  of  action  against  the  same  party 
or  parties,  R.  S.  1874  chap.  79,  sec  49. 

In  Cox  V.  Spui^in,  210  111.  398  (Af.),  under  section  7, 
art.  18  Justice  and  Constables  Act  (Laws  of  1895,  p.  223) 
it  was  held  that  a  judgment  rendered  in  an  action  impos- 
ing a  fine  could  not  be  the  basis  of  a  transcript  by  which 
to  secure  a  lien  upon  real  estate  through  record  of  the 
same  in  the  office  of  the  clerk  of  the  circuit  court.  To  the 
contention  that  the  power  had  been  granted  through  these 
words:  "and  proceedings  may  be  had  thereon  as  upon 
other  executions"  the  court  replies:  "Justices  of  the 
peace  in  this  state  have  only  limited  jurisdiction    They 
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have  and  can  exercise  no  powers  ot^er  than  those  con- 
ferred by  statute,  and  if  they  aBBome  jurisdiction  in  cases 
not  so  authorized,  their  acts  are  null  and  void  (White  v. 
Wagar,  185  111.  195).  All  acts  creating  courts  of  limited 
jurisdiction  are  to  be  strictly  construed  and  the  powers  of 
such  courts  will  not  be  extended,  by  implication  further 
than  is  necessary  for  the  exercise  of  the  jurisdiction  ex- 
pressly conferred  upon  them." 

Justice  or  the  Peace — Special  Statutobt  Jueisoictiom 

Justices  of  the  peace  shall  have  jurisdiction:  "In  ac- 
tions for  damages  to  real  property." 

Sec.  13,  Ch.  79  R.  S.  1874,  p.  639. 

Lachman  v.  Deisch  et  aL,  71  111.  59  (Af.). 

Taylor  et  al.  v.  Koshetz,  88  HI.  479  (Af.). 

Cobine  v.  McKittrick,  186  111.  324  (Ap.  Dia.). 

Dolton,  Village  of  v.  Dolton,  201  111.  155  (R.  E.). 

An  affidavit  that  supports  the  action  of  a  justice  of  the 
peace  must  contain  all  the  statutory  averments. 

An  officer  sued  in  trespass  for  invading  the  possession 
of  real  estate,  attempted  to  defend  under  an  affidavit,  in 
an  action  of  forcible  entry  and  detainer,  which  omitted 
the  statutory  words : — and  before  obtaining  a  deed  of  con- 
veyance— In  sustaining  the  judgment  against  the  officer 
and  holding  that  the  justice  did  not  have  jurisdiction  the 
court  olwerves : 

'*In  courts  of  special  and  limited  jurisdiction,  Uie  rule 
is  strict,  that  the  party  becomes  a  trespasser  who  extends 
the  power  of  the  court  to  a  case  in  which  it  can  not  law- 
fully be  extended."  Haskins  et  al.  v.  Haskins,  67  HI.  446 
(Af.). 

Evans  v.  Bouton  (replevin),  85  111.  579  (R.  R.). 

Unsuccessful  collateral  attack  in  law  upon  a  judgment 
rendered  by  a  justice  of  the  peace  under  an  affidavit  in 
replevin.    A  constable  was  sued  in  trespass  for  taking 
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household  famiture  under  a  writ  of  replevin.    Judgment 
was  rendered  for  $927. 

It  was  contended  that  the  justice  had  no  jurisdiction 
because  the  value  of  the  property  exceeded  $200.  The 
court  held  that  the  owner  of  the  property  having  been 
served  with  process,  had  a  right  to  appear  and  show  that 
the  value  of  the  property  exceeded  the  jurisdiction  of  the 
justice  but  having  made  a  default,  the  finding  of  the  jus- 
tice that  he  had  jurisdiction  could  not  be  attacked  col- 
laterally. Bice  et  al.  v.  Travis  (trespass),  216  Dl.  249 
(E.  E.). 

Sblunq  Land  undeb  a  Tbanscbift  Fbom  a  Justice  of  the 
Peace    • 

Section  95,  chap.  79,  B.  S.  1874. 

"The  issue  of  an  execution  and  its  return  by  the 
proper  officer  is  made  by  statute,  a  condition  precedent  to 
the  power  of  the  justice  to  certify  such  transcript  to  the 
circuit  clerk. 

Hobson  V.  McCambridge  et  al.,  130  111.  367  (At). 

Merrick  v.  Carter,  205  lU.  73  (Af.). 

Here  the  execution  issued  by  the  justice  recited  tiiat 
execution  was  returned  "no  part  satisfied."  Held  that 
this  was  not  sufficient.  That  might  all  be  true  and  yet  the 
debtor  have  sufficient  property  to  pay,  etc. 

LiEK  Upok'  Real  Estate 

Said  judgment  shall  be  a  lien  on  such  lands,  tenements 
and  real  estate  from  the  last  day  of  the  term  of  the  court 
in  which  the  same  may  be  rendered,  for  the  period  of 
seven  years,  etc.    Bevised  laws  of  1833,  page  370. 

Clerks  to  keep  an  alphabetical  docket  of  all  judgments. 
Duty  of  derk  to  enter  in  such  docket  all  final  judgments 
and  decrees  rendered  in  alphabetical  order  by  the  name 
of  the  person  against  whom  the  judgment  or  decree  was 
entered. 
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Section  29,  Session  Laws  of  1827.  See  Revised  Laws 
of  1833,  page  493. 

A  jadgment  of  a  court  of  record  shall  be  a  lien  on  Uie 
real  estate  of  the  person  against  whom  it  is  obtained 
within  the  county  for  which  the  coort  is  held  from  the 
time  the  same  is  rendered  or  revived  for  the  period  of 
seven  years.  Sec.  1,  Ch.  77,  R.  S.  of  1874.  (See  Ed.  of 
1906,  p.  1253.) 

Clerks  of  circuit  courts  shaU  keep  two  well  bonnd 
books.  Plaintiffs  and  "defendant's  index  to  court 
records."  Said  book  shall  set  forth  the  names  of  the 
parties,  kind  of  action,  etc  The  defendant's  index  shall 
be  ruled  and  printed  in  the  same  manner  as  the  plaintiff's, 
except  -parties  shall  be  reversed.  See  Session  Laws  of 
1B65,  p.  79.    And  Whitney  et  aL  v.  Ullman,  37  HI.  423. 

Bustard  et  al.  v.  Morrison  et  al.,  1  Scam.  235  (Af.). 

Statute  makes  judgment  lien  upon  land  within  the 
county  where  the  judgment  is  rendered. 

Elkins  et  al.  v.  The  People,  3  Seam.  208  (Af.). 

Facts:  Sureties  on  a  sheriff's  bond  were  sued  for 
money  received  by  the  sheriff  on  redemption  after  he 
had  gone  out  of  office.  In  holding  the  sureties  liable 
the  court  observes :  "The  rule  of  the  common  law  is, 
that  the  officer  who  has  received  and  levied  an  exe- 
cution, must  perfect  it,  by  doing  every  act  required 
to  be  done  under  or  by  virtue  of  the  execution.  The 
whole  proceeding  is  regarded  as  an  entire  thing. 
And  although  lands  are  not  liable  to  be  taken  and 
sold  under  an  execution,  at  common  law,  yet  where  by 
statute  they  are  subjected  to  be  thus  taken  and  sold, 
the  officer  in  whose  hands  the  process  may  be,  will  be 
bound  to  conform  to  the  rules  governing  the  proceed- 
ings under  an  execution  levied  upon  chattels,  unless 
a  different  proceeding  is  prescribed,  •  •  • 
8.  p.— 42 
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The  statute  of  QnB  state  has  subjected  lands  to  be 
sold  under  execution. 

But  section  11  of  the  statute  says  that  the  defend- 
ant is  aathorized  to  pay  the  redemption  money  to  the 
ofBcer  who  sold  the  land,  "whether  in  or  out  of 
office." 

Court  says  the  common  law  rule  is  that  a  sheriff  is 
authorized  to  complete,  after  l^e  expiration  of  his 
office,  all  business  that  he  has  commenced  prior 
thereto.  This  would  include  the  receipt  of  the  re- 
demption money  for  land  that  he  bad  previously  sold 
under  execution. 

Union  Nat.  Bank  r.  Lane,  177  HI.  171  (Af.). 

The  lien  created  by  law  on  property  shall  not  abate 
or  cease  by  reason  of  the  death  of  any  plaintiff  or 
plaintiffs ;  but  the  same  shall  survive  in  favor  of  the 
executor  or  administrator  of  the  testator  or  intestate, 
whose  duty  it  shall  be  to  have  the  judgment  enforced 
in  manner  aforesaid.   Ses.  Laws  1841,  p.  168. 

A  foreign  administrator  can  not  sue  in  the  courts  of 
this  state  under  and  by  virtue  of  this  statute. 

The  People  v.  Peck,  3  Scam.  118. 

Motion  by  foreign  administrator  for  a  mandamus 
against  the  clerk  of  the  circuit  court  to  record  his 
foreign  letters  denied. 

Rogers  v.  Brent,  5  Gil.  573  (R.  R.). 

A  party  who  holds  a  certificate  of  entry  upon  land 
has  such  an  interest  in  land  as  is  liable  to  be  levied 
upon  and  sold  under  execution,  although  the  debtor 
has  assigned  the  certificate  and  a  patent  has  issued 
to  the  assignee. 

Pickett  V.  Hartsock,  15  111.  279  (R.  R.). 

An  execution  issued  upon  a  judgment  without  giv- 
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ing  the  executor  notice,  no  title  passes.  When  the 
sheriff's  deed  is  offered,  no  title  passes  nnlees  a 
judgment  is  offered  to  support  the  deed. 

Scammon  et  al.  v.  Swartwout,  35  III.  326  (Af.). 

Court  says:  "It  is  by  statute  alone  that  a  lien  by 
judgment  exists  at  all  on  real  estate,  and,  therefore, 
it  must  be  controlled  by  the  statute." 

Tenney  et  al.  v.  Hemenway,  53  111.  97  (Af.). 

In  this  case  a  levy  was  made  on  land  within  the 
seven  year  period  and  while  the  judgment  was  a  lien 
but  the  sale  was  not  made  till  after  the  judgment  had 
ceased  to  be  a  lien  that  is  till  after  the  expiration  of 
the  seven  years.  The  court  in  holding  that  the  sale 
was  too  late  says:  "The  lien  of  judgments  on  real 
estate,  and  the  power  to  sell  land  under  execution,  is 
regulated  alone  by  statute.  The  lien  only  attadkes 
and  becomes  effective  by  force  of  the  statute,  and 
only  in  the  mode,  at  the  time,  and  upon  the  condi- 
tion and  limitations  imposed  by  it.  It  receives  no 
vigor  or  even  aid  from  the  common  law,  to  which  it 
was  unknown.  The  statute  has  not,  in  terms,  nor  has 
it,  so  far  as  we  can  see,  by  implication,  given  the 
same  force  to  the  levy  on  land  under  fui  execution, 
to  create  a  lien,  that  arises  from  the  rendition  of  a 
judgment." 

Hernandez  v.  Drake,  81  HI.  34  (Af.). 

This  was  a  collateral  atta<^  upon  an  attachment 
sale  under  a  special  execution.  The  first  execution 
that  issued  was  void  because  there  was  no  seal  of  or 
signature  of  the  clerk.  A  sale  was  had  under  the 
void  execution.  After  four  years  this  error  was 
discovered  and  the  plaintiff  made  a  motion  to  vacate 
the  sale  and  have  another  execution  issue  and  an- 
other sale  which  was  done.    Then  the  qnestion  arose 
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whether  the  execution  was  not  void  because  it  bad 
not  issued  within  a  year  and  a  day  of  the  date  of  the 
judgment.  But  the  court  says  that  the  statute  with 
reference  to  liens  of  judgments  upon  real  estate,  has 
not  changed  the  rale  of  the  common  law,  which  wa^ 
that  an  execution  issued  after  the  expiration  of  one 
year  and  a  day  was  voidable;  the  defendant  could 
make  a  motion  to  have  it  qnashed,  otherwise  it  would 
be  capable  of  anstaining  a  sale.  The  neglect  of  the 
defendant  to  make  this  motion  creates  a  counter  pre- 
sumption as  to  the  execution  or  judgment  being 
satisfied. 

Cottingham  et  aL  v.  Springer,  88  111.  90  (Af.). 

In  this  case  the  mortgagee  sued  out  an  execution  on 
a  judgment  recovered  upon  the  mortgage  debt  and 
levied  upon  the  land  and  afterwards  got  a  sheriff's 
deed.  The  point  was  made  in  an  ejectment  case  that 
the  land  was  not  subject  to  levy  and  sale  because  an 
estate  in  equity  was  in  the  mortgagor.  The  court 
in  overruling  this  point  observes : 

"Anciently,  land  could  not  be  sold  by  the  person 
claiming  its  ownership,  etc  •  •  •*'  The  legisla- 
ture further  extended  the  liability  of  equitable 
titles  and  interests  in  lands  to  sale  on  execution 
at  law  by  the  first  section  of  the  chapter  judg- 
ments and  executions,  R.  S.  1845,  p.  300.  This  sec- 
tion creates  a  lien  on  land,  etc." 

Sapp  V.  Wightman,  103  111.  150  (B.  R.). 
Sapp  V.  "Wightman,  103  111.  150  (R  R.). 

"The  liens  created  by  judgments  and  decrees  of 
the  circuit  courts  in  this  state  are  purely  statutory.*' 
Court  has  no  power  to  extend  the  lien  of  a  decree 
beyond  the  territorial  limits  of  the  county. 

See  Rock  Island  National  Bank  et  al.  v.  Thompson 
et  al.,  173  HI.  593  (Af.),  on  the  point  that  the  lien  of  a 


itizecoy  Google 


Statutory  Modifications  661 

judgment  of  a  Federal  court  is  co-extenaive  with  the 
Federal  court's  territorial  jurisdictioii. 

Limitation — Statute  of  1835 

An  Act  to  amend  an  act  for  the  limitation  of  actions, 
and  for  avoiding  vexations  law  suits  approved  Feb.  10, 
1827.    In  force  Jan.  1, 1835. 
Section  4,  R.  S.  1874  page  674. 

The  difference  between  this  statute  and  the  one  passed 
in  1839  is  well  pointed  out  in  Irving  v.  Brownell,  11  111. 
402  (R.  R.). 

Court:  "The  statute  of  1835  does  not  require 
that  the  person  who  would  avail  himself  of  it* 
provisions  should  have  a  claim  and  color  of  title  but 
simply  required  a  connected  title  in  law  or  equity, 
dedncible  of  record,  from  this  state  or  the  United 
States,  or  from  any  public  ofiBcer  or  other  person 
authorized  by  the  law  of  the  state  to  sell  such  land 
for  non-payment  of  taxes.  The  auditor  *s  deed  in  this 
case  is  just  such  a  title.  On  its  face  it  is  perfect  and 
complete." 

The  word  "title"  as  used  in  the  act  of  1835,  should 
not  therefore  be  construed  to  mean  a  perfect  title, 
nor  is  the  word  in  its  ordinary  acceptation,  under- 
stood in  such  restricted  sense. 

Lender  v.  Kidder,  23  111.  49  (R.  R.). 

Williams  v.  Ballance  et  al.,  23  111.  193  (Af.). 

Jandon  et  al.  v.  McDowell,  Jr.,  56  111.  53  (Af.). 

Facts :  Joseph  Duncan  had  a  patent  to  a  tract  of 
land.  In  an  ejectment  suit,  both  paities  claimed 
through  him.  The  party  who  had  the  second  deed  got 
into  the  possession  of  the  land  and  paid  the  taxes 
for  seven  years  and  it  was  held  that  under  this  limi- 
tation statute  his  right  should  prevail. 
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Conrt :  * '  Defendant  in  error  has  shown  a  connected 
title  from  the  general  government  to  himself,  by 
patent  and  mesne  conveyanoes.  This  is  prima  facie 
a  title  in  fee  at  law,  and  is  the  kind  of  title  contem- 
plated by  the  statnte  of  1835.  Had  the  defendant  in 
error  held  the  first  deed  from  Duncan,  then  his  title 
wonld  have  been  amply  good  without  the  bar  of  the 
statute.  But  only  being  apparently  the  better  title, 
and  being  connected  by  deeds  purporting  to  convey 
the  fee,  it  is  the  legal  title  contemplated  by  the  stat- 
ute, and  is  entitled  to  its  protection.'* 

"Nor  is  it  any  objection  that  the  deed  first  made 
was  on  record  when  Duncan  conveyed  to  Owen,  and 
that  he  was  charged  with  notice  by  their  record.  In 
cases  of  Woodward  v.  Blanehard,  16  HL  433,  and 
Dickenson  v.  Breeden,  30  HI.  280,  it  was  held  that  the 
recording  laws  had  no  effect  on  questions  arising 
□nder  the  statute  of  limitations. " 

Limitations — Statute  of  1839 

An  Act  to  qniet  possession  and  confirm  titles  to  land. 

That  hereafter  "every  person  in  the  actual  possession 
of  land  or  tenements,  under  claim  and  color  of  title  made 
in  good  faith,  and  who  shall,  for  seven  successive  years 
after  the  passage  of  this  act,  continue  in  such  possession, 
and  shall  also  during  such  time,  pay  all  taxes  legally 
assessed  on  such  land  or  tenements,  shall  be  held  and  ad- 
judged to  be  the  legal  owner  of  said  land  or  tenements, 
to  the  extent  and  according  to  the  purport  of  his  or  her 
paper  title." 

Section  1,  Session  Laws  1839,  page  266. 

Section  8,  E.  S.  1845,  ch.  24,  page  104. 

Section  6,  R.  S.  1874,  eh.  83,  page  674. 

Irving  V.  Brownell,  11  III.  402  (B.  R.). 

Ejectment.  Reversed  to  allow  defendant  to  sup- 
ply further  proof,  if  he  could. 
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With  reference  to  the  first  section  the  conrt  ob- 
aervea:  "The  object  of  this  statute  clearly  was  to 
protect  those  who,  supposed  that  they  had  a  good 
title  to  land,  shoold  take  and  continne  the  actual  pos- 
session thereof,  and  pay  taxes  npon  the  same  for  the 
space  of  seven  years. 

"Three  things  are  necessary  and  must  concur  to 
enable  a  party  to  avail  himself  of  this  statute : 

"lat.  He  must  have  a  claim  and  color  of  title  to 
the  land  made  in  good  faith. 

"2nd.  He  most  have  and  continue  in  the  actual 
possession  thereof  for  seven  successive  years. 

"3rd.  He  must  pay  all  taxes  legally  assessed  upon 
said  land  during  said  seven  years. 

"Color  of  title :  What  the  claim  and  color  of  title 
must  be,  that  will  enable  a  party  to  take  advantage 
of  this  statute,  is  a  question  of  some  diffionlty." 

After  saying  it  mast  have  been  the  intention  of  the 
legislature  to  require  a  different  sort  of  title  under 
this  seven  year  clause  from  that  of  the  20  year  danse, 
the  court  condudes  thus : 

With  reference  to  the  term  "good  faith"  "it  is 
manifest  that  the  legislature  only  intended  to  protect 
those  who  had  been  in  the  possession  of  land,  and 
paying  taxes  upon  it  under  the  belief  tiiat  they  had  a 
good  title." 

When  would  a  reasonable  man  suppose  that  he  had 
a  claim  and  color  to  land,  or  what  sort  of  a  title  would 
such  a  man,  in  good  faith  pay  out  his  money  forf 

For  none  other,  we  imagine,  than  what  he  suppose 
to  be  a  good  title.  If  he  knew  he  was  not  acquiring 
such  a  title,  or  if  the  circumstances  were  such,  that 
a  reasonable  man  might  know  that  the  title  he  was 
obtaining  was  wholly  defective,  then  it  would  not  be 
a  title  obtained  in  good  faith,  and  consequently  not 
entitied  to  the  protection  of  the  act  of  1839. 

By  the  words  claim  and  color  of  title  made  in  good 
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faith  "mast  therefore  be  understood  such  a  title  as 
tested  by  itself,  would  appear  to  be  good — not  a 
paramount  title — capable  of  resisting  all  others,  bnt 
such  a  one  as  would  authorize  the  recovery  of  the 
land  when  attacked  as  no  better  title  was  shown: 
tiiat  is  a  prima  facie  title." 

All  this  is  a  quotation  from  Judge  Tnuuhnll's 
Opinion. 

Laflin  v.  Herrington  et  al.,  16  HI.  301  (Af.). 
Ejectment. 

HoUoway  et  al.  v.  Clark,  27  lU.  483  (K.  B.). 

Ejectment  tax  deed — Quit  claim  deed.  Seven  years 
payment  of  taxes  under  color  not  shown. 

Brooks  V.  Bruyn,  35  111.  392. 

Ejectment.    A  tax  deed  is  color. 

Panllin  v.  Hale,  40  Bl.  274. 

Ejectment  affirmed.  Second  section  of  tiie  statate 
construed. 

In  this  case  the  plaintiff  relied  upon  color  of  title 
payment  of  taxes  seven  successive  years  and  actual 
possession  during  said  time.  In  holding  that  plfun- 
tiff  could  recover  the  court  observes :  It  is  "the  set- 
tled law,  that  where  the  benefit  of  the  bar,  under  the 
statute,  has  once  been  acquired  the  right  of  poeses- 
sion  thereby  attaches  to  the  occupant  and  remains 
with  him,  even  if  he  temporarily  leaves  the  posses- 
sion, and  enables  him  to  recover  the  possession  as 
against  all  persons  as  to  whom  his  bar,  if  set  up  in 
defense,  would  have  been  available."  Quoted  from 
page  277.  See  this  modified  in  McCagg  v.  Heacock, 
42  111.153  (B.  B.). 

Kibble  V.  WiUiams,  58  111.  30  (Af.). 

Ejectment.    Husband  claiming  in  wife's  land. 
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Kelly  et  al.  v.  Donlin  et  al,  70  HI.  378  (Af.). 
Partition. 

WUBon  V.  South  Park  Com.,  70  lU.  46  (Af.). 

Ejectment  by  appellant  second  section  of  statnte. 

Kane  v.  Footh,  70  HI.  587  (Af.). 

Ejectment.    Title  under  statute  made. 

Scott  V.  Delany,  87  111.  146  (Af.). 

Ejectment.    Sheriff  deed — color. 

Conner  et  al.  v.  Goodman,  104  111.  365  (Af.). 
Iberg  et  al.  v.  "Webb,  et  al.,  96  III  415  (Af.). 

Seven  fuU  years  must  elapse  to  effect  a  bar.    Part 

performance  can  not  be  hadimder  sections  6  or  7  of 

the  statute. 

P.  D.  E.  R.  Co.  V.  Forsyth,  118  111.  272  (Af.). 
Ejectment. 

Biggs  et  al.  v.  Girard  et  al.,  133  HI.  619  (Af.). 
Ejectment.    Sheriff  deed ;  color. 

Sontag  V.  Bigelow  et  al,  142  lU.  143  (B.  R.). 
Catlin  Coal  Co.  v.  Lloyd,  176  111.  276  (R.  R.). 
Section  7. 

Keppel  et  al.  v.  Dreier  et  al.,  187  lU.  298  (Af.). 
Good  faith ;  color ;  defined. 

Godfrey  v.  Dixon  Power  Co.,  228  111.  487  (Af.). 

111.  Cent.  B.  Co.  v.  Cavins,  238  Dl.  380  (R.  R.). 

"Three  things  must  concur  to  establish  a  title  by 
limitation  under  said  section  6:  (1)  Color  of  title; 
(2)  possession  under  claim  and  color  of  title  made  in 
good  faith  for  the  requisite  time;  and  (3)  payment  of 
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all  taxes  legally  assessed  for  seven  succesBive  years." 
Here  there  was  a  failure  to  show  that  all  taxes  Lad 
been  paid. 

Good  Faith 

Section  two  of  statate  of  1839. 

This  section  declares  that  the  person  having  color — 
made  in  good  faith  to  vacant  and  unoccupied  land — sh^ 
pay  all  taxes,  eta,  shall  be  deemed  and  adjudged  to  be  the 
legal  owner  of  said,  etc  This  section  would  seem  to 
transfer  the  title  from  one  man  to  anotiier. 

Held  unconstitutional  in  Harding  v.  Butts,  18  HL  502 
(B.  a.) ;  Lee  v.  Newkirk,  18  HI.  550  (Af.). 

It  is  to  be  noticed  that  the  party  here  claiming  the 
benefit  of  the  statute  did  not  have  possession  of  the  land. 
Attention  is  called  to  this  fact  on  page  277,  volume  40. 

Newiand  v.  Marsh,  19  HI.  376  (R.  B.). 

Ejectment  issues  found  for  the  plaintiff. 

Second  section  of  the  statute  of  1839  assailed  on 
constitutional  grounds.  The  defendant  relied  upon 
color  of  title. 

After  referring  to  the  second  section  and  authori- 
ties in  other  states  the  court  observes:  "We  hold 
ibis  section  to  be  a  limitation  law,  barrii^  the  action, 
and  nothing  more,  and  it  follows  therefore  that  when 
the  party  in  whose  favor  the  limitation  has  run,  is  in 
a  position  to  use  it — is  sued — ^he  may  invoke  tiie 
law  in  bar  of  the  action. 

"The  statute  commences  to  run  when  the  party 
having  color  of  title  begins  payment  of  the  series  of 
taxes,  and  the  bar  is  perfected  when  the  payment  of 
that  series  of  taxes,  under  the  color  of  title,  is  com- 
plete," quoted  from  page  385. 

"The  theory  of  limitation  laws  is,  that  they  affect 
the  remedy — ^limiting  the  period  within  which  rij^ta 
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may  be  asserted  or  remedies  resorted  to — affording 
a  time  and  opportomly  of  enforcing  rights  by  legal 
remedies,'  and  leaving  the  right  untouched,  but  regu- 
lating or  limiting  the  use  of  the  remedy  for  asser- 
tion of  the  right  of  recovery  of  the  thing  to  which  it 
relates.  And  npon  do  other  ground  can  the  second 
section  of  the  Act  of  1839  be  upheld  and  enforced,  as 
within  the  limits  of  the  legislative  power."  Quoted 
from  page  384-385. 

Uinchman  v.  Whetstone,  Plaintiff  below. 
Trespass  Q-uare  Clausum  Fregit,  23  111.  185  (Af.). 

The  plaintiff  set  up  claim  and  color  of  title,  pay- 
ment of  taxes  for  seven  successive  years  coupled 
with  possession.  Under  section  1,  limitatioQ  law  of 
1839.  The  court  in  sustaining  plaintiff's  title  thus 
observes : 

"This  section  of  the  act  (1839)  having  been  uni- 
formly held  to  be  a  limitation  law,  it  must  be  held  to 
produce  the  same  effect  and  to  confer  the  same  rights 
as  do  other  limitation  laws.  And  we  have  seen  that 
where  the  statute  has  tolled  both  tiie  right  of  entry 
and  the  right  of  action,  the  remedy  of  the  owner  is 
gone,  and  he  is  precluded  from  asserting  his  right 
or  setting  up  his  title  against  the  party  relying  upon 
the  statutory  bar."    Quoted  from  page  191. 

"It  then  follows  that  appellee  had  acquired  all  the 
rights  which  the  first  section  of  the  statute  can  con- 
fer, prior  to  the  commission  of  the  acts  complained 
of,  that  his  right  to  recover  was  complete,  whether  he 
was  in  or  out  of  the  actual  occupancy  of  the  premises, 
and  this  too  against  the  former  owner  as  well  as  all 
others." 

Further  the  court  says:  quoting  from  page  190 
"While  the  statute  has  not  transferred  his  tiUe,  nor 
can  it  have  that  effect,  it  does  transfer  his  right  of 
possession,  and  the  title  that  remains  is  more  in 
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name  than  in  substance.  But  holding  his  title,  he  is 
postponed  or  prohibited  by  the  statute  from  assert- 
ing it  against  the  person  holding  the  right  of  posses- 
sion, outil  that  right  becomes  extinct,  or  is  united  to 
his  own  right  of  property.  And  such  is  the  opera- 
tion of  all  limitation  laws  which  deprive  the  owner  of 
botb  the  right  of  entry  and  the  right  of  action.  And 
this  principle  is  recognized  by  this  court  in  the  case 
of  Newland  v.  Marsh,  19  111.  376." 

Jacobs  V.  Rice,  33  HI  369  (Af.). 

John  C.  Jacobs  v.  William  Bice.    Ejectment. 

Court:  "The  appellee  entered  into  the  possession 
in  1852,  under  color  of  title  acquired  in  good  faith ; 
and  from  that  time  until  the  commencement  of  this 
suit  in  1863  has  resided  on  the  premises  and  paid  alt 
taxes  assessed  thereon." 
When  bar  is  effected  title  transferred : 
Court:  "By  its  (statute)  operation  the  life  estate 
of  Dustin  was  vested  in  the  appellee,  and  he  now 
holds  it  in  the  same  manner  and  with  the  same  rights 
that  he  would  have  had,  if  Dustin  had  conveyed  the 
same  to  him." 

This  above  is  obiter  dicta.    See  page  383,  volume 
180.   Field  v.  Peeples  et  al. 

PauIIin  V.  Hale,  40  lU.  274  (Af.). 

T.  Judson  Hale  v.  Daniel  Paullin,  ejectment;  plaintiff 
claims  under  color;  defendfint  appeals. 
The  defendant  was  in  possession  at  the  time  the 
suit  was  begun  and  his  title  was  traced  of  record  back 
to  a  patent  from  the  government. 
■  The  plaintiff  proved  the  payment  of  taxes  for 
seven  successive  years,  1842  to  1849  inclusive,  that 
the  land  bad  been  vacant  and  unoccupied ;  land  had 
been  broken,  fenced;  that  it  had  been  raw  prairie; 
that  plaintiff  occupied  the  land  from  1858  to  1862  by 
himself  and  tenants. 


itizecoy  Google 


Statutory  Modifications  669 

In  February,  1864,  one  Drinkle,  for  the  defendant 
put  a  small  building  upon  the  land. 

In  discussing  the  second  section  of  the  limitatioD 
law,  the  court  observee:  "As  was  said  is  Hinchman 
V.  23  111.  185,  a  right  to  land  acquired  by  limitation 
is  affirmative  and  can  be  enforced.  It  gives  the 
owner  of  such  a  right  the  aid  of  the  law  to  protect 
him  in  that  possession  against  all  intrusion  into,  or 
trespass  upon,  the  premises  by  whomsoever  made, 
precisely  as  if  he  were  the  owner  of  the  paramount 
title." 

In  differentiating  the  Harding  case,  18  lU.  507, 
from  the  Hinchman  case  23  the  court  says  that  in  the 
first  the  party  claiming  under  color  had  never  been 
in  possession. 

Again : ' '  Ever  since  the  case  of  Newland  t.  Marsh, 
19  111.  376,  it  has  been  the  settled  law  of  this  court, 
that  this  second  section  can  not  be  used  as  a  sword 
unaccompanied  by  possession  and  to  that  rule  we 
intend  to  adhere.  Bat  since  the  decision  of  the 
Hinchman  case,  we  regard  it  equally  as  settled  law. 
That  where  the  benefit  of  the  bar  under  the  statute 
has  once  been  acquired,  the  right  of  possession  there- 
by attaches  to  the  occupant  and  remains  with  him, 
even  if  he  temporarily  leaves  the  possession,  and 
enables  him  to  recover  the  possession  as  against  all 
persons  as  to  whom  his  bar,  if  set  np  in  defense, 
would  have  been  available.  Until  the  owner  of  the 
color  of  title  has  united  actual  possession  to  the  color 
and  to  the  payment  of  taxes  he  is  in  no  position  to 
invoke  the  aid  of  the  second  section. 

Isaac  Cook,  plaintiff  in  ejectment,  43  111.  391  (B.  B.)  v. 

Jehiel  F.  Norton,  48  HI.  20  (Af.). 

The  land  had  been  sold  imder  a  judgment  that  was ' 
a  lien  upon  the  land ;  thereafter  the  judgment  debtor 
sold  the  land  and  thereafter  his  grantee  set  up :  Color 
of  title,  payment  of  taxes  and  possession. 
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Court:  {the  defendant  set  np  color)  "This  court 
has  also  nniformly  held,  that  mtder  the  act  of  1839, 
the  recording  law  will  not  be  regarded;  that  limita- 
tion laws  do  not  proceed  upon  the  theory  of  the 
absence  of  notice  of  an  adverse  claim  to  the  premises. 
The  act  itself  makes  no  reference  to  notice  of  an  ad- 
verse claim.  So  being  within  the  provision  of  the 
limitation  laws,  a  party  need  not  show,  that  he  ac- 
quired title  or  occupied  the  premises  without  notice 
that  they  were  claimed  by  another.  And  having 
brought  himself  within  the  provisions  of  the  act,  the 
bar  of  the  statute  will  not  be  destroyed,  by  proving 
that  he  had  either  aotaal  or  constructive  notice  of 
an  adverse  daim.  To  give  the  statute  such  construc- 
tion, would  be  to  bold  that  the  statute  could  never 
run  against  the  better  title  of  record,  where  there 
was  actual  notice,  or  notice  of  sudi  facts  as  should 
put  a  purchaser  upon  inquiry.  We  are  aware  of  no 
decision,  and  it  is  believed  that  none  exists,  whidi 
holds,  that  notice  of  an  adverse  daim  will  prevent 
the  nmning  of  the  statute,  or  will  defeat  its  bar,  when 
in  other  respects  the  party  has  brought  himself 
witiiin  its  provisions."  Quoted  from  page  393-4  of 
the  43rd. 

Widow  may  he  barred  of  her  dower  under  section  1  of 
the  statute  of  1839. 

Owen  V.  Peacook,  38  111.  33  (Af.).   Leading  case. 

Facts.  The  husband  had  conveyed  the  land  but 
the  wife  did  not  join  in  the  deed.  Husband  died  in 
1835 ;  the  widow  demanded  dower  in  1864.  Petition 
for  dower  being  filed.  The  defendant  set  np  as  a  bar 
the  statute  of  1839. 

The  court,  after  saying  that  a  new  question  is  pre- 
sented thus  oondudes:  "Without  deciding,  then, 
whether  the  suit  for  dower  is  or  is  not  included  by 
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tbe  terms  of  the  general  limitation  acts  of  this  state, 
we  are  content  to  say  the  defendant  is  protected  in 
his  possession  and  title  by  the  first  section  of  the  act 
we  have  cited."  Act  of  1839,  section  1,  Emeline 
Owen,  petitioner  and  plaintiff  in  error. 

Brian  v.  Melton,  125  lU.  647  (B.  B.). 

The  bar  of  the  statute  was  held  to  apply  to  a  deed 
execated  by  an  administrator  in  compliance  to  a  de- 
cree of  sale. 

The  oourt  in  holding  that  the  administrator's  deed 
is  color  of  title  thns  observes:  "A  party,  holding 
under  a  deed  as  color  of  title,  is  not  obliged  to  go  back 
to  the  proceedings,  which  precede  the  deed,  to  see  if 
there  was  proper  authority  for  its  execution." 

Court:  "Nor  is  it  evidence  of  a  want  of  good  faith 
required  by  section  six  of  the  limitation  law,  that  the 
purchaser  at  the  administrator's  sale  knew  of  the  ex- 
istence of  the  widow  at  that  date."  "The  evidence 
tends  to  show  that  they  believed  they  were  getting  a 
good  title  free  of  inonmbrance.  There  is  nothing  in 
the  evidence  to  indicate  that  they  are  chargeable  with 
fraud." 

Cases  where  dower  right  will  not  be  barred. 

Sm  V.  Sill,  185  DI.  594  (B.  B.). 

Hel^L  M.  Sill  died  intestate  April  15, 1888,  seized 
of  80  acres.  Edmund  Sill,  surviving  husband,  Oct. 
1892,  demanded  his  dower.  Charles  B.  Sill,  one  of 
the  heirs,  filed  a  bill  for  partition,  Jan.  24, 1899. 

Court : ' '  Tbe  heir  can  not  set  up  the  statute  of  limi- 
tations against  the  holder  of  the  dower  estate,  be- 
cause bis  poBsession  is  not  adverse  to  the  holder  of 
said  estate.  It  is  the  duty  of  the  heir  to  assign 
dower,  and,  for  this  reason,  his  possession  is  not  ad- 
verse to  the  owner  of  the  dower  estate."  Quoted 
from  page  605. 
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Bramback  v.  Brumbaek,  198  111.  66  (Af.). 

Here  the  widow  was  in  possession  under  section 
27,  Act  of  1845,  widow's  qnarantine.  Her  dower 
never  having  been  assigned,  the  statute  did  not  run. 

Woodward  v.  Blanohard,  16  HI.  424  (R.  E.). 

Here  in  an  action  of  ejectment,  the  defendant 
relied  upon  an  auditor's  deed,  under  which  the  de- 
fendant bad  taken  possession  and  paid  taxes.  The 
judgment  was  against  the  defendant. 

Court:  "We  can  entertain  no  doubt  in  this  case, 
that  the  auditor's  deed  at  the  tax  sale  is  color  of  title 
in  Woodward,  in  the  true  intent  and  meaning  of  the 
statute,  and  without  regard  to  its  intrinsic  worth  as  a 
title,  and  without  regard  to  the  constitutionality  of 
the  laws  under  which  it  was  derived.  We  have  little 
reason  to  doubt  the  sincerity,  honesty  of  purpose,  and 
good  faith  of  Woodward,  in  believing  it  to  be  a  good 
title,  and  taking  the  possession,  and  paying  the  taxes 
under  it,  relying  upon  it  for  his  title." 

"We  are  aware  that  these  views  do  not,  nor  are  we 
able  to  accord  fully  with  all  the  reasoning  of  the 
court  in  Irving  v.  Brownell,  11  HI.  413,  in  the  con- 
struction of  the  act  in  relation  to  claim  and  color  of 
title." 

' '  Good  faith ' '  is  doubtless  used  here  in  its  popular 
sense,  as  the  usual,  existing  state  of  mind ;  whether 
so  from  ignorance  scepticism,  sophistry,  elusion, 
fanaticism  or  imbecility,  and  without  regard  to  what 
it  should  be  from  given  legal  standards  of  law  or 
reason." 

Dickenson  v.  Breeden,  30  111.  279  (Af.). 

Ejectment:  In  Woodward  v.  Blanohard,  16  HI. 
430,  it  was  said  that  color  of  title  was  a  question  of 
law,  and  good  faith  a  question  of  fact,  and  that  color 
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of  title  muBt  be  a  paper  title,  and  whether  originating 
in  a  wrong  or  a  right,  made  no  diflference. 

Cites:  Irving  v.  Brownell,  15  HI.  412;  Dnnlap  v. 
Dangherty,  20  111.  404;  Bride  v.  Watt,  23  HI.  507; 
Holloway  et  al.  v.  Clark,  27  111.  484 ;  Parker  v.  Watte, 
27  lU.  224;  McConneU  v.  Street,  17  111.  254;  Dawley 
V.  Van  Court,  21  HI.  460;  Morrison  v.  Kelly,  22-626. 

Legal  Presuuptiokb  Defined 

McCagg  et  al.  v.  Heacock  et  al.,  34  HI.  476  (R.) ;  42  HI.  153 

(R.  R.). 

Facts :  Bill  in  equity  for  leave  to  redeem.  Color 
of  title,  payment  of  taxes,  etc.,  was  set  up.  A  deed 
purporting  to  convey  title  was  introduced.  Court 
Beckwith,  J.  See  opinion  observes:  "The  law  pre- 
sumes that  all  acts  are  done  in  good  faith  until  there 
is  evidence  to  the  contrary ;  and  color  of  title  is  pre- 
sumed to  have  been  thus  acquired,  till  it  is  shown  to 
have  been  acquired  otherwise.  The  good  faith,  re- 
quired by  Qie  statute,  in  the  creation  or  acquisition 
of  color  of  title,  is  a  freedom  from  a  design  to 
defraud  the  person  having  the  better  title." 

The  *'act  of  March  2, 1839  did  not  introduce  a  new 
mode  of  acquiring  titles,  but  applied  to  circumstances 
peculiar  to  an  nnsettled  country,  a  mode  of  confirm- 
ing titles,  as  old  as  the  common  law  itself. 

Legal  presumptions  are  rules  established  by  the 
common  law,  or  by  statute,  and  are  founded  upon  the 
first  principles  of  justice  or  the  laws  of  nature,  or  the 
experienced  course  of  human  conduct  and  affairs, 
and  the  connection  usually  found  to  exist  between 
certain  things." 

Hardin  v.  Gouveneur,  69  HL  140  (B.  R.). 

Ejectment.  Here  the  court  says,  after  citing 
Shackleford  v.  Bailey,  35  HI.  387,  Blanchard  v.  Pratt, 

8.  p.— 43 
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37  HI.  243,  Woodward  V.  Blanohard,  16  DL  424:  "In  a 
Domber  of  cases  it  has  been  inaccaratel7  said,  that  a 
deed  purporting  to  convey  title  is  claim  and  color  of 
title  made  in  good  faith.  The  faith  whether  good 
or  bad,  depends  npon  the  purpose  with  which  the 
deed  is  obt^ed,  and  the  reliance  placed  upon  the 
claim  and  the  color.  A  party  receiving  color  of  title 
knowing  it  to  be  worthless,  or  in  fraud  of  the  owner's 
rights  although  he  holds  the  color  and  asserts  the 
claim,  oan  not  render  it  available  beoanse  of  the  want 
of  good  f^th." 

Henrichsen  v.  Hodgen  et  al.,  67  HI.  179  (Reversed  in 

part). 

A  widow  conveyed  her  unassigned  dower  interest 
to  A;  A  qoit  claimed  his  interest  to  B,  who  set  np  Ms 
deed  as  color  of  title  in  a  partition.  Held  not  color 
of  title  obtained  in  good  faith. 

Davis  V.  HaU  et  aL,  92  DL  85  (Af.). 

This  case  was  first  before  the  conrt  m  Hall  v. 
Davis,  44  IIL  495.  On  the  point  of  good  faith  the 
conrt  says  that  Bowman  v.  Wettig,  39  HI.  429,  had 
not  been  adhered  to  in  later  cases. 

The  conrt  says  that  it  adheres  to  the  view  taken  in 
Woodward  v.  Blanohard,  16  HI.  425,  as  to  what  ex- 
cludes the  presumption  of  good  faith.  And  after 
citing  the  McCagg  case  the  court  observes:  "Actual 
or  constructive  notice  of  irregularities  or  counter 
claims  does  not  necessarily  impute  had  faith  or  fraud 
in  the  party  chargeable  with  notice.  If  the  limitation 
act  in  question  had  intended  to  ma^e  freedom  from 
notice  one  of  its  requirements  it  should  have  added 
to  "claim  and  color  of  title  made  in  good  faith"  the 
words :  without  notice. 

"It  is  true  we  find  some  dedsions  and  opinions  of 
this  court  tending  to  imply  that  notice  excludes  good 
faith." 
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Bkpobtinq  Evidehcb  by  Masteb  m  Chakcebt 

In  the  absence  of  a  statute,  the  master  has  no  right, 
nor  is  it  his  duty  to  report  the  evidence,' 

The  master  should  state  conclusions  of  fact  and  not 
conclusions  of  law.   The  latter  are  for  the  chancellor.* 

The  master's  acts  are  binding  only  when  approved  by 
the  court.' 

No  fees  can  be  tax  in  favor  of  a  master  except  what  are 
allowed  by  statute.  No  fees  of  a  stenographer  can  be 
taxed.* 

Statutoky  Right  of  REDBMFnoN 

Sections  18-27,  ehap.  77,  B.  S.  1874. 

When  the  land  of  a  mortgagor  or  a  judgment  debtor 
has  been  sold  under  decree  or  judgment,  twelve  months 
are  allowed  "any  defendant,  his  heirs,  administrators, 
assigns,  or  any  person  interested  through  or  under  the 
defendant"  to  redeem.  This  is  purely  a  statutory  right; 
it  is  not  subject  to  sale  by  any  other  lien  holder. 

Merry  v.  Bostwick  et  al.,  13  Bl.  398  (Af.). 

Watson  V.  Beisaig,  24  III.  281  (Af.). 

Seligman  v.  Laubheimer  et  al.,  58  111.  124  (Af.). 

Cook  v.  Chicago,  City  of,  57  111.  269  (R.  B.) ;  Schaeppi 
V.  Bartholomae,  217  HI.  105  (B.  B.). 

Helnroth,  Appellant  v.  Frost  et  al.,  250  III.  102  (Af.). 

1— Hayes  v.   Hammond,    168  111.  3— 8]«k  v.  Cooper,  218  III.  138 

133  (Af.),  ud  Sehradt  v.  Davu,  18S  (Af.). 

lU.  4T«  (B.  B.).  4— Sehnadt  et  aL  t.  Darii,  185  HI. 

2— Hurd  7.  Ooodrldi,  50  111.  450  476  (B.  B.);  Bobej  et  kL  t.  Ch. 
(Af.) ;  Hayea  t.  Hanmoad,  162  la  Title  Trort  Oo.,  104  IlL  228  (A.  * 
133  (Af.) ;  Von  Platen  et  ti.  v.  Win-  B.) ;  Hoop*  et  al  i.  Pitsgerald,  204 
teibothom  et  aL,  203  HL  198  IlL  325  (Af.);  Baddj  Appellee  t. 
(Af.) ;  Von  Tobel  v.  Ortrander,  158  McDonald,  244  ID.  404  (B.  B.) ;  re- 
in. 499  (Af.),  and  ClaTey  et  al.  r.  vereed  beeanae  a  fee  to  itanogiaplwr 
Charlotte  Sehnadt,  272  111.  4S4  wag  taxed. 
(Af.). 
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The  fact  that  a  judgment  creditor  has  been  made  a 
party  to  a  bill  to  foreeloee  under  section  18  as  one  inter- 
ested in  the  premises  does  not  prevent  him  from  redeem- 
ing: under  section  20. 

Boynton  v.  Pierce  et  al.,  151  111.  197  (Af.). 

NoTABY  Publics 

The  power  to  administer  an  oath  is  not  one  of  the  inci- 
dents of  the  office  of  a  notary  public  under  the  general 
law  merchant.  Where  this  power  exists  it  is  by  virtue 
of  some  statute.  See  sections  two  (2)  and  six  (6),  chap. 
101,  page  725,  R.  S.  1874. 

Keeferv.  Mason, 36  HI.  406  (Af.). 

Trevor,  Jr.  et  aL  v.  Colgate  et  al.,  181  Dl.  129  (B.  R.). 

Desnoyers  Shoe  Co.  v.  First  Nat  Bank,  188  HI.  312 
(Af.). 

FoBEioN  Cebtificatbb 

Foreign  certificates  of  notary  must  be  validated  in  ac- 
cordance with  section  sis  (6),  eh.  101,  B.  S.  1874. 

Smith  v.  Lyons,  80  III  600  (B.  B.). 

Ferris  et  aL  v.  Com.  Nat.  Bank  of  Chi.,  158  HI.  237 
(Af.). 

Bell  V.  FarweU,  189  111.  414  (Af.). 

The  statute  does  not  make  it  the  duty  of  a  notary  to 
verify  his  acts  by  seal  except  when  taking  the  acknowl- 
edgment of  deeds.  The  circuit  court  will  take  judicial 
notice,  who  are  notaries  in  the  county  where  the  court  is. 

Stout  V.  Slattery,  12  111.  162  (B.  B.). 

Schaefer  v.  Kienzel  et  al.,  123  HL  430  (Af.). 

See  as  to  contradicting  notary's  certificate  to  a  deed. 

Lewis  V.  McGrath  et  al.,  191  111.  401  (Af.). 
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Plats,  Dedication — Statutoby  Elements 

1.  "Connty  Commissioners  or  other  persons,"  shall 
cause  survey  and  plat  to  be  made  by  County  Surveyor.' 

2.  Connty  surveyor  shall  make  a  certificate  of  his  sur- 
vey to  be  endorsed  on  plat. 

3.  The  plat  must  be  acknowledged  by  the  person' 
causing  the  survey  to  be  made,  before  a  justice  of  the 
Supreme  Court,  a  justice  of  the  circuit  court,  or  a  justice 
of  the  peace  in  the  county  where  the  land  lies. 

4.  The  eertificate  of  ax^owledgment  must  be  en- 
dorsed on  the  plat. 

5.  The  certificate  of  the  surveyor  and  the  certificate  of 
the  officer  taking  the  acknowledgment  must  be  recorded. 

6.  The  plat  shall  describe  and  "set  forth  all  streets, 
alleys,  commons  or  public  grounds,  and  all  in  and  out  lots, 
within,  adjoining  or  adjacent  to  said  town,  giving  the 
names,  widths,  comers,  boundaries  and  extent  of  all  such 
streets  and  alleys." 

See  Revised  Statutes  of  1845,  chap.  25,  section  17  and 
20. 

7.  "No  judge  or  other  officer  shall  take  the  acknowl- 
edgment" of  any  person  unless  that  person  is  personally 
known  to  him  (the  certificate  must  state  that  the  person 
is  personally  known)  or  if  not  known,  then  the  identity 
of  such  person  must  be  proven  by  a  credible  person, 
whose  name  is  given  in  the  certificate. 

See  Idem.,  chap.  24,  section  24. 

For  modification  in  the  statute,  see  chap.  109,  B.  S. 
1874. 

8.  A  strict  compliance  with  all  these  statutory  require- 
ments and  formal  acceptance  by  the  municipality,  or 

1— UeConnel  t.  Beed,  2  Betan.  Fell  v.  Young,  63  Til.  106  (B.  B.). 
.171   (B.  B.);   AyTBB  v.  McConnel,  2  8— Short  et  al  v.   Conlee,  28  111. 

Scam.    307    (B.) ;    Wil«y   *t    al.    t.  216  (Af.). 
Bean  et  al.,   1  Oil  302    (S.  S.); 
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acts  done  that  amonnt  to  an  implied  acceptauoe,  will 
Test  the  fee  of  the  streets  and  alleys  in  the  public* 

Ijnportant  decision  on  the  width  of  a  street,  whose 
width  is  given  in  figures  on  the  plat  aa  originally  laid  out 
and  is  bounded  on  one  side  by  a  river.  C.  B.  L  &  P.  By. 
Co.  V.  P.,  222  HI.  427  (Af.). 

Unbuccbsspui-  Attempts  to  Dbdioatb  Undeb  the  Statute 

Dedications  that  have  failed  on  acconnt  of  defective 
certificates  of  acknowledgment.  Plat  not  made  by  the 
officer '  named  in  the  statute,  or  not  a<fciowledged  before 
officer  *  named  in  the  statute,  or  donor  *  attempting  to  act 
by  attorney. 

In  the  plat  of  village,  a  square  was  left  but  tiiere  was 
no  designation  as  to  the  purpose  of  the  apparent  dona- 
tion. It  was  held  that  parol  evidence  in  the  absence  of 
any  record  might  be  taken  to  ascertain,  if  possible  the  in- 
tention of  the  donor,  and  if  the  evidence  warranted  the 
conclusion  that  it  was  the  intention  to  have  it  remain  an 
open  square,  then  it  could  not  be  used  for  the  erection  of 
a  town  hall  or  cut  up  into  streets. 

Princeville,  Village  of  v.  Auten  et  al.,  77  lU.  325  (Af.). 

Birge  V.  Centralia,  City  of,  218  HI.  503  (E.  B.). 

3 — CanAl  TnutMi  v.  Hareiu  et  ud,  88  IlL  S93   (B.  B.);  Anbara, 

al.,  11  lU.  ES4  (B.  B.) ;  Hunter  t.  VilJAge  of,  v.  Qoodwia  et  aL,  128  IB. 

Middleton,  13  IlL  50   {Af.)  i   Oeb-  57  (Af.);  Wilder  t.  Anroia  Ttm- 

hftrdt  T.  Beeves,  7S  HI.  301    (Af .) ;  tioa  Oo.,  218  IIL  US   (B.  B.). 

Manly,  Uri  et  kL  t.  Qibum,  13  IlL  2— Davenport   Bridge   By.   Co.   t. 

.    308  (R.  B.}.    Court  sajH :"  The  pUt  Johnson,  188  DL  473  (Af.) ;  Birga 

is    not    a    necasBary    muniment    of  t.   Centralis,   Cttj   at,   218   111.  503 

title.  ■ '  ( Af.)  ;  Bpalding  v.  U.  A  W.  "Oj.  Co., 

See  Sanitary  Dia.  v.  Adama  et  al.,  225  10.  585  (B.  B.). 

179  111.  40(1   (Af.),  gives  history  of  3— Gosselin   v,   (3ii«ago,   City   of, 

tansX  Iiti^3.tion.     Hamilton  v.  C.  B.  103  IIL  023  (a  R) ;  Oonld  t.  Howe, 

&  Q.  B.  B.,  124  III.  235  (Af.).  131  HL  490  (Af.) ;  Thomaen  t.  Me- 

Chioago,  (Sty  of  t.  Drexel,  141  HI.  Oormiek,  138  lU.  135  (Af.) ;  Earl  t. 

89  (Af.).  Chieago,  aty  of,  136  HI.  227  (Af.); 

1— Trustees  et  al.  v.  Walsh  et  aL,  C3wk  v.   HeOormiek,   174  IIL    IM 

57  lU.  .163  (K.  R.) ;  Thomaa  v.  Eck-  (Af.). 
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Limited  operation  of  plats  that  fail  to  oonfonn  to  the 
statate. 

A  stranger  makes  a  plat  and  afterwards  the  owner  sells 
by  a  reference  to  that  plat  The  owner,  under  these  cdr- 
cimistances  is  held  to  have  adopted  the  plat  and  is  bound 
by  the  reference  thereon  to  streets  and  alleys.  Controll- 
ing principle  in  a.  common  law  dedication  is  the  animus 
donandi  (1)  and  acceptance  by  pnblic. 

Smith  V.  Flora,  Town  of,  64  HI.  93  (Af.). 

Clark  V.  McCormick,  174  lU.  164  (Af.). 

Gridley  v.  Hopkins,  Receiver,  etc,  84  HI.  528  (Af.). 

Barll  V.  Chicago  et  al.,  City  of,  136  IlL  277  (Af.). 

Smith  V.  Young,  160  lU.  163  (R.  E.). 

Here  the  court  observes:  "Where  ground  is 
platted  (quoting  from  page  173)  by  a  person  who 
does  not  have  the  title  or  whose  title  afterwards  fails, 
if  the  real  owner  recognizes  the  plat  and  conveys  lots 
according  to  the  description  therein,  and  abutting 
upon  grounds  designated  as  pnblic,  he  is  estopped 
afterwards  from  claiming  the  ground  so  designated, 
the  real  owner  adopts  the  entire  plat  as  his  own,jpith 
all  its  dedications  and  reservations." 

Saunders  v.  Chicago,  City  of,  212  HL  206  (Af.). 

Here  attempt  to  vacate  a  plat. 

Thompson  v.  Maloney,  199  HL  276  (R.  E.). 
RusseU  V.  Lincoln,  City  of,  200  111.  511  (Af.). 

Godfrey  v.  Alton,  City  of,  12  HI.  29  (Af.). 

Trespass.  Opinion  by  Caton,  Judge:  Leading 
case  on  the  subject  of  common  law  dedication.  Court 
says:  "No  particular  form  is  required  to  the  val- 
idity of  a  dedication.  It  is  purely  a  question  of  in- 
tention." 
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Princeton,  Town  of  v.  Templeton  et  aL,  71  111.  68  (Af.). 
Here  conrt  saya:    "No  dedication  for  \bj^  of  'in- 
tention.* " 

Vacating  Plats 

Stevenson  v.  Lewis,  244  111.  147  (R.  R.). 

Executor  of  Dowee  et  al.,  Appellants.  Court: 
"The  owner  is  estopped  to  deny  the  existence  of  the 
dedication  whenever  private  rights  intervene."  "In 
such  case  it  is  immaterial  whether  the  dedication  is 
statutory  or  at  common  law."  The  statute  authoris- 
ing the  vacation  of  a  plat  does  not  authorize  the 
owner  to  destroy  private  rights. 

Landlord  and  Tenant — Demand  For  Bent 

"At  common  law,  where  a  lease  contained  a  condition 
for  re-entry  for  non-payment  of  rent,  the  law,  not  favor- 
ing forfeitures,  required  several  things  to  be  done  by  the 
lessor  to  entitle  him  to  re-enter.  It  required  a  demand 
of  the  precise  amount  of  the  rent  due,  neither  more  nor 
less;  that  it  he  made  upon  precisely  the  day  when  due 
and  payable  by  the  terms  of  the  lease.  It  was  required 
to  be  made  at  a  convenient  hour  before  sunset ;  upon  the 
land  at  a  most  conspicuous  place;  as  if  it  was  a  dwell 
house  at  the  front  door,  unless  some  other  place  was 
named  in  the  lease,  when  it  was  necessary  to  make  it  at 
that  place.  If  any  of  these  requirements  were  not  ob- 
served, the  lessor  could  not  declare  a  forfeiture  and  re- 
enter the  premises." 

Chadwick  v.  Parker,  44  lU.  326  (Af.). 

This  rule  of  the  common  law  has  been  changed  by 
Statute.    See  Act  of  1865,  page  107. 

See  Revised  Statutes  of  Illinois,  1874,  pages  658  and 
659. 

Burt  V.  French,  70  111.  254  (Af.). 


itizecoy  Google 


StaTUTOBY   MODIPICATIONB  681 

Under  the  statute  not  necessary  to  demand  rent  on  the 
first  day  it  is  due,  in  order  to  lay  the  ground  work  for 
the  enforcement  of  a  forfeiture. 

Bights  of  Assignee  Fbom  Lbsbob 

At  common  law  assignee  of  the  reversion  had  no  right 
of  recovery  from  the  tenant  without  attornment,  for  rent. 
Fisher  v.  Deering,  60  HI.  114  (R.  R.). 

This  right  has  been  given  by  the  statute. 

See  section  14,  chap.  80  (R.  S.  Stat,  of  1874). 

See  this  statute  restricted  in  its  scope. 

Sexton  V.  Chicago  Storage  Co.  et  al.,  129  111.  318  (R. 
R.). 

Barnes  v.  Northern  Trust  Company,  169  HI.  112  (Af.). 

Teustees — Statutoby  Compensation 

Trustees  appointed  by  will  may  have  a  reasonable 
compensation  for  services.    See.  Laws  1891,  page  216. 

The  principle  of  equity  is ;  that  trustees  or  any  one  act- 
ing in  a  fiduciary  capacity  can  not  deal  on  their  own  ac- 
count with  the  subject  matter  of  the  trust;  can  not  make 
profit  to  themselves. 

Thorp  et  al.  v.  McCuUum,  1  Gil.  614  (Af.). 

Arnold  V.  Alden,  173  111.  229  (Af.). 

Huggins  V.  Rider,  77  111.  360  (R.  R.). 

Roseboon  V.  Whittaker  et  al.,  132  HI.  81  (Af.). 

Plaintiff  Dibs  Before  Vbedict  and  Judgment,  in  a  Law 
Cause 

At  common  law,  if  the  plaintiff  died  before  verdict  and 
judgment,  the  suit  abated  find  could  not  be  revived.  The 
statute  (R.  S.  1874,  section  10,  ch.  1)  however  provides 
for  a  revival  or  restoration  of  the  suit. 

MitcheU,  Exrx.  v.  King,  187  HI.  452  (Af.). 
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Makbibd  Women — Bights  to  Beal  Ebtatb  at 
CoMUON  Law 
Section  14  of  Dower  Act,  changes  the  common  law.   See 
Gordon  v.  Dickiflon,  131  lU  141  (Af.). 

"A  feme  covert  cannot,  except  she  be  anthorized  by 
an  express  statute,  convey  her  fee  simple  title  to  real  es- 
tate by  deed.  She  is  incapable  of  doing  so  by  the  common 
law,  and  hence  there  can  be  no  law  for  it,  unless  it  is  by 
statute.  From  1845  to  1847  there  was  no  statute  in  this 
state  enabling  married  women  without  the  state  to  con- 
vey their  lands  lying  within. 

Lane  v.  Soulard  et  aL,  15  UL  123,  dera'ee  rev. 
Monlton  et  nx  v.  Hurd,  20  111.  137  (B.  B.) . 

A  bill  in  equity  was  filed  to  reform  a  mortgage  ex- 
ecuted by  husband  and  wife  on  land  of  the  wife.  The 
Supreme  Court  in  holding  that  the  mortgage  deed 
could  not  be  reformied  thus  observes:  "At  the  com* 
mon  a  feme  covert  could  not,  by  uniting  with  her  hus- 
band in  any  deed  of  conveyance,  bar  herself  or  her 
heirs  of  any  estate  of  which  she  was  seized  in  her 
own  right;  or  of  her  right  of  dower  in  the  real  estate 
of  the  husband.  The  only  mode  in  which  a  married 
woman  could  at  common  law,  convey  her  real  estate 
or  bar  her  right  of  dower,  was  by  uniting  with  her 
husband  in  levying  a  fine. 

Acting  upon  the  principle  that  the  partidpation  of 
the  wife  in  the  transfer  of  her  real  estate  must  be 
free  find  unconstrained,  the  courts  have  held  that  an 
agreement  made  by  a  feme  covert,  with  the  assent  of 
her  husband,  to  sell  her  real  estate  ia  absolute  void 
at  common  law,  and  such  a  contract  could  not  be 
enforced  in  equity.    Such  contracts  are  void." 
Following  the  Moulton  case  are : 
Hutchins  et  al.  v.  Hug^ns,  59  111.  29  (B.  E.),   Held  that 
a  mortgage  made  in  1857  as  against  a  married  woman 
could  not  be  reformed. 
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Ogleaby  Coal  Co.  v.  Pasco  et  al.,  79  Dl.  164  (Af.)- 
FollowB  the  Hutchins  case  on  tlie  same  point. 
Exception  to  the  rale :    If  a  married  woman  has  been 
guilty  of  any  fraud,  a  conrt  of  eqnity  wUI  hold  her  es- 
topped from  setting  np  her  coverture.    See  Patterson  v. 
Lawrence,  90  ni.  174  (Af.). 

See  Forsyth  et  aL  v.  Barnes,  228  IlL  326  (E.  E.),  as  to 
what  acts  of  married  women  are  void. 

Conveyance  of  land  in  Illinois  by  a  non-resident  feme 
covert.  At  common  law,  it  was  a  firmly  established  prin- 
ciple that  a  married  woman  was  incapable  of  conveying 
her  own  individnal  lands  by  any  ordinary  *  *  deed  executed 
for  the  assurance  of  the  title  to  land." 

In  1847  (session  laws  1847,  p.  37)  there  was  enacted: 
""When  any  feme  covert,  not  residing  in  this  state,  being 
above  the  age  of  eighteen  years,  shall  join  with  her  hus- 
band in  the  execution  of  any  deed,  mortgage,  conveyance, 
or  other  writing  of,  or  relating  to,  any  lands  or  real  estate 
situate  within  this  state,  she  should  thereby  be  barred  of, 
and  from  all  estate,  right,  title  interest,  and  claims  of 
dower  therein,  in  like  manner  as  if  she  was  sole,  and  of 
full  of  age,"  etc.,  etc. 

See  Bevised  Statutes  1874,  chap.  30,  section  18  (p.  275.) 
Lane  v.  Soulard  et  aL,  15  HI.  123  (E.  H.). 

Rogers  v.  Higgins  et  aL,  48  HI.  211  (Af.). 

This  was  a  bill  ia  equity  brought  to  enjoin  a  suit 
in  ejectment.  An  attempt  had  been  made  to  convey 
the  land  of  a  married  woman  who  was  a  non-resi- 
dent Deed  dated  prior  to  the  statute  of  1847.  In 
holding  that  no  title  passed  the  court  says : 

*'It  is  not  disputed,  nor  can  it  be,  that  at  the  time 
that  this  deed  was  executed  and  deUvered,  there  was 
no  statute  of  this  state  that  authorized  a  married 
woman,  to  execute  a  deed  for  its  conveyance.  There 
is  no  prindple  of  the  common  law  more  firmly  estab- 
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liflhed  or  uniformly  recognized,  than  that  a  married 
woman  is  incapable  of  conveying  her  property  by  any 
of  the  Qsaal  deeds  execnted  for  the  assurance  of  title 
to  land.  Nor  can  she  make  any  binding  contract, 
unleaa  authorized  by  legislative  enactment.  Without 
such  authority,  a  deed  execnted  by  her  for  the  con- 
veyance of  her  land,  or  any  other  contract,  is  void, 
and  not  merely  voidable." 

XJndbb  Common  Law  Husband  Bntitibd  to  Wipb's 
Eabhinqs 

Kose  et  aL  v.  Sanderson,  38  Dl.  247  (Af.). 

Facts.  Bill  in  equity  to  set  aside  a  levy  on  estate 
of  curtesy  of  Julius  K.  Bose.  Hnsband  vested  with 
estate  before  the  act  of  1861  passed.  Money  came  to 
the  wife  long  prior  to  the  act.  Held  husbatnd's  title 
not  disturbed. 

Farrell  v.  Patterson,  43  HI.  52  (Af.). 

Mabbibd  Women  's  Act  op  1861 

Emerson  v.  Clayton,  32  lU.  493  (R.  R.). 

Replevin.  The  defendant  pleaded  the  coverture  of 
the  plaintiff.  Plaintiflf  replied  that  the  property  sued 
for  was  during  coverture  acquired  in  good  faith  from 
persons  other  than  her  husband,  with  her  own  money 
and  in  her  own  rif^t,  and  such  remains  her  sole  and 
separate  property,  and  under  her  sole  control.  The 
defendant  demnrred  and  the  court  sustained  the  de- 
murrer. Error.  In  construing  the  statute  the  court 
observes : 

"We  see  no  other  mode  by  which  this  statute  can 
be  made  effectual  for  the  purposes  contemplated  by 
the  legislature,  than  by  holding  the  wife,  as  to  her 
separate  property,  to  be  in  the  condition  of  an  un- 
married woman,  and  capable  of  suing  for  its  recov- 
ery in  all  courts." 
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An  Act  to  protect  married  women  in  their  separate 
property,  February  21,  1861,  Session  Laws,  page  143. 

A  deed  made  by  a  married  woman,  without  joining  her 
husband,  of  her  separate  property  was  attained  in  an 
ejectment  suit.  The  court  in  holding  that  a  married 
woman  can  not  convey  her  real  estate  acquired  since  the 
statute  of  1861,  without  joining  her  husband,  thus  ob- 
serves Lawrence  Judge : 

"By  virtue  of  the  marriage  {quoting  from  page  64) 
the  husband  became  owner,  of  the  personal  property  held 
by  the  wife  at  the  date  of  the  marriage,  or  which  came  to 
her  after  that  time,  and  was  reduced  by  the  husband  to 
pofiBession,  and  he  was  also  seized  of  an  estate,  during 
coverture,  in  land  held  by  the  wife  in  fee.  This  estate 
was  in  the  eye  of  the  law  a  freehold,  as  it  would  continue 
during  their  joint  lives,  and  was  liable  to  be  sold  on  exe- 
cution against  the  husband.  The  personal  property  re- 
duced to  possession,  and  this  estate  in  the  wife's  lands, 
were  at  the  disposal  of  the  husband,  and  liable  to  be  sold 
at  hia  pleasure,  for  his  own  use,  or  to  be  levied  upon  and 
sold  by  his  creditors.  These  were  the  evils  which  the  law 
was  designed  to  cure,  and  has  cured. » »    •    •    • 

"This  estate  (tenant  by  the  curtesy)  is  as  old  as  the 
common  law.  It  has  always  been  recogimed  as  existing 
in  this  state.  It  is  not  expressly  abolished  by  the  act  of 
1861,  and,  so  far  from  being  abolished  by  implication,  it 
may  be  recognized  as  taking  effect  on  the  death  of  the 
wife,  without  conflicting  in  the  slightest  degree  with  the 
letter,  spirit  or  object  of  that  law.  On  the  contrary,  the 
law  itself  provides,  tiiat  it  is  during  coverture  that  the 
property  of  the  wife  ie  clothed  with  these  new  qualities, 
thus  leaving  the  existing  law  unchanged,  as  to  the  disposi- 
tion of  the  wife's  property  at  her  death."  Quoted  from 
page  65,  leading  case. 

Cole  v.  Riper,  44  111.  58  (R.). 

Bressler  et  al.  v.  Kent,  61  111.  426  (R.  R.). 

In  Parent  v.  CaUerand,  64  HI  97  (R.  R.),  it  was  held 
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dting  Cole  case  that  a  married  woman  conld  execute  a 
lease  of  her  own  land  without  joining  her  husband  in  the 
act.  Coart:  "If  such  were  not  the  case,  citing  from  page 
100,  the  provision  in  her  behalf  would  be  a  mere  barren 
right,  fruitless  of  any  good  result." 

Since  the  statute  of  1861  the  husband  is  still  liable  for 
tite  debts  of  the  wife  contracted  prior  to  the  marriage,  as 
he  is  entitled  to  her  earnings. 

Conner  et  nx  v.  Berry  et  aL,  46  111.  370  (Af.). 
Lawrence  Judge. 

McMurtry  et  al.  v.  Webster  et  al.,  48  HI.  123  (Af.). 
Walker  Judge. 

Dubois  V.  Jackson,  49  IlL  49  (B.  B.). 

The  statute  of  1861  was  not  designed  to  change  the 
relation  of  the  husband  to  property  that  had  vested 
in  him  since  the  marriage  and  prior  to  the  statute. 
Replevin  by  wife  for  personal  property.  Judgment 
in  favor  of  wife  reversed. 

Carpenter  et  al.  v.  MitcheU,  50  El.  470  (B.  B.). 

Husband  and  wife  sued  on  a  promissory  note  pven 
by  them  for  the  purchase  price  of  land  sold  and  con- 
veyed the  wife. 

Court,  Lawrence  J. :  Question :  ' '  Under  liie  stat- 
ute of  1861  is  a  married  woman  liable  to  an  action  at 
law  upon  a  promissory  note  given  by  her  in  the  pur- 
chase of  land  or  other  property. '  * 

In  holding  that  she  is  not  the  court  observes : 

"We  will  further  add,  that  in  our  opinion,  all 
remedies  against  married  women  upon  contracts, 
even  if  they  relate  to  their  separate  property,  should 
be  sought  on  the  equity  aide  of  the  court  where  such 
kind  and  degree  of  remedy  may  be  given  as  the  na- 
ture of  each  ease  and  the  equities  of  the  parties  may 
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require,  and  where  jurisdiction  over  the  property 
rights  of  married  women  has  ever  resided." 
Notes  given  prior  to  1869. 

Carpenter  v.  MitoheU,  54  lU.  126  (Af.). 
Walker,  Judge. 

Facta :  Suit  in  equity,  same  case  as  is,  50  111.  470, 
to  enforce  a  vendor's  lien  for  the  part  purchase  price 
of  the  land — the  notes  stated  that  they  were  for  pur- 
chase money.  The  married  woman  set  up  as  a  de- 
fense in  her  answer  coverture  and  offered  to  rescind 
and  re-convey  subject  to  money  already  paid.  In 
holding  her  liable,  the  court  observes : 

"This  provision  (First  section  of  the  Act  of  1861) 
contemplates  the  acqmaition  of  property  in  different 
modes  by  married  woman,  and  a  fair  interpretation 
of  the  language  employed  onbraces  a  purchase  by 
her.  If  then  (quoting  from  page  132)  the  statute 
authorizes  a  married  woman  to  purchase  real  estate, 
she  must,  when  she  exercises  such  a  power,  do  it  on 
the  same  terms  and  conditione  which  attach  to  others 
not  under  disability,  so  far  as  to  be  bound  by  her 
purchase,  and  to  render  her  separate  property,  in 
equity,  liable  to  disohai^  indebtedness  thus  in- 
curred." 
A  married  woman  was  injured  by  a  railroad  company. 

It  waa  held  <nting  the  Emerson  ease,  32  HL  492,  that  the 

right  of  aotioB  was  in  her. 

Ch.,  B.  &  Q.  R.  Co.,  52  HI.  260  (B.  B.). 

Husband  as  agent  for  wife  may  settle  a  damage 
suit,  the  wife  being  cognizant  of  the  act  of  the  hus- 
band. 

Statutes  of  1861  and  1869,  costs. 

Wife  sued  husband  for  separate  maintenance. 
Court:    "She  (wife)  may  own  separate  property 
and  have  and  enjoy  her  earnings,  and  no  reason  is 


:i>y  Google 


688  Statutoby  Pbocebdinos 

perceived  wty  she  should  not,  out  of  them,  bear  the 
burdens  of  her  unsuccessful  litigation,  whether  with 
her  husband  or  with  other  persons.  The  extensiou 
of  rights  usually  imposes  corresponding  liabilities." 
Musgrave  v.  Musgrave  (leading case),  54  111.  186  (Af.). 

Common  law  rule  (husband  liable  for  wife's  debt  con- 
tracted before  marriage  changed  by  legialature.) 

Howartb  v.  Wannser,  58  111.  48  (R.  R.). 

FaotB :  Margaret  Schick,  being  a  feme  sole,  con- 
tracted a  debt  October  20, 1869.  In  1870  she  married 
James  Howarth.  Subsequently  a  judgment  was  ren- 
dered against  both  for  the  balance  remaining  unpaid 
on  the  original  debt. 

Court,  Lawrence,  Judge:  "Since  those  dedsions 
(46 IIL  370  and  48  111.  123)  were  made,  the  legislature 
by  the  act  of  1869  has  taken  from  the  husband  all 
control  over  the  earnings  of  his  wife,  and  thus  swept 
away  the  last  vestige  of  the  reasons  upon  which  the 
common  law  rule  rested.  The  rule  itself  must  now 
cease.  Legislative  action  has  virtually  abolished  it, 
by  taking  away  its  foundations  and  rendering  its  en- 
forcement unjust." 

Cookson  V.  Mary  Toole  (leading  case),  59  HI.  515  (R.  R.). 

Assumpsit  for  work  and  labor  performed  for  a 
married  woman  in  and  about  the  improvement  and 
cultivation  of  her  farm. 

Court : ' '  The  question  presented  is,  whether  a  mar- 
ried woman,  holding  property  under  the  act  of  1861 
can  bind  herself  at  law,  for  work  tmd  labor  per- 
formed in  respect  to  property  so  held,  and  is  one 
which  has  not,  heretofore  been  directly  presented  to 
this  court." 

"In  the  absence  of  any  statutory  provision  the 
separate  estate  of  a  married  woman  is  the  mere  crea- 
ture of  equity.    Having  recognized  her  separate  es- 
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tate,  courts  of  equity  were  constmned,  by  the  logic 
of  the  position  to  regard  her  as  dotiied  with  a 
qualified  capacity  by  implication,  &ad  in  some  in- 
stances even  beyond  the  capacity  conferred  by  the 
instrument  of  settlement  to  deal  with  respect  to  such 
separate  property  as  a  feme  sole." 

McAllister,  J.,  traces  out  the  origin  of  the  rule  and 
says  that  the  concluding  observations  (Mitchell  v. 
Carpenter,  50  HL  470)  in  regard  to  equity  being  the 
proper  forum  in  which  to  assert  a  married  woman's 
rights  are  dicta. 

Court :  "In  the  case  at  bar,  the  separate  estate,  as 
is  alleged  in  the  replication,  was  derived  from  per- 
sona other  than  defendant's  husband;  it  consisted  of 
a  farm  under  cultivation,  wii^  implements  and  stock, 
subject  to  her  sole  control  and  managed  for  her  sole 
use  and  benefit.  The  measure  of  her  right  to  hold, 
own,  possess  and  enjoy  this  property,  is  that  which 
an  unmarried  woman  would  have.  This  right  must, 
by  necessary  implication,  carry  with  it  all  the  inci- 
dents to  such  a  degree  of  enjoyment  of  property,  and 
one  of  those  incidents  is  a  legal  capacity  to  contract 
for  servants  and  laborers." 

Following  this  case  are : 

Halley  v.  Eliza  Ball,  66  111.  250  (R.  B.). 

Haight  (Harriet  M.)  v.  McVeagh  et  al.,  69  HI.  624  (Af.). 

Personal  property  bought  by  wife. 
Margaret  and  John  Martin  y.  Bobson,  65  111.  129  (B.  B.) . 
Leading  case,  Thornton,  Judge. 
Judgment  of  $1,400  against  man  and  wife  for  slan- 
derous words  spoken  by  the  wife.    Appeal  by  de- 
fendants. 

Court:  "Since  the  passage  of  the  acts  of  1861  and 
1869  (Session  Laws  of  1861,  143,  and  1869,  255)  is 
the  husband  liable  for  the  torts  of  the  wife  daring 


:i>y  Google 


I  StaTCTOBT   PltOCBBDINaS 

oovertare,  committed  when  he  was  not  present,  and 
in  which  he  in  no  manner  participated  1 

Court:  "At  common  law  he  (hnsband)  had  con- 
trol, almost  absolute,  over  her  person;  was  entitled, 
as  the  result  of  the  marriage,  to  her  services,  and 
consequently  to  her  earnings ;  to  her  goods  and  chat- 
tels ;  had  the  right  to  rednce  her  choses  in  action  to 
possession,  during  her  life;  could  collect  and  enjoy 
the  rents  and  profits  of  her  real  estate;  and  thus  had 
dominion  over  her  property,  and  became  the  arbiter 
of  her  future. 

"She  was  in  a  condition  of  complete  dependence; 
could  not  contract  in  her  own  name;  was  bound  to 
obey  him;  and  her  legal  existence  was  mei^i;ed  in  that 
of  her  husband,  so  that  they  were  termed  and  re- 
garded as  one  person  in  law. 

"As  a  necessary  consequence,  he  was  liable  for  the 
debts  of  the  wife  dum  sola,  and  for  her  torts  and 
frauds  committed  during  coverture.  If  they  were 
done  in  bis  presence,  or  by  his  procurement,  he  alone 
was  liable;  othermse  they  must  be  jointly  sued." 
Quoted  from  page  131. 

"While  they  (statutes)  do  not  expressly  repeal  the 
common  law  rule, — that  the  husband  is  liable  for  the 
torts  of  the  wife, — they  have  made  such  modifications 
of  his  rights  and  her  disabilities,  as  wholly  to  remove 
the  reason  for  the  liability. ' '   Quoted  from  page  132. 

"The  inquiry  is  therefore  pertinent,  what  is  left 
of  the  nuptial  contractf 

"As  the  result  of  the  marriage  vow,  and  as  ptirt  of 
the  contract,  the  wife  is  still  bound  to  love  and  cher- 
ish the  husband,  and  to  obey  him  in  all  reasonable 
demands  not  inconsistent  with  the  exercise  of  her 
legal  rights ;  to  treat  him  with  respect,  and  regard 
him  at  least  as  her  equal;  and  he  is  still  bound  to 
protect  and  maintain  her,  unless  she  neglect  wholly 
her  marital  duties  as  imposed  by  the  common  law, 
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or  aBsnme  a  position  to  prevent  their  performanoe, 
and  thus  deprive  him  of  her  Bociet7,  mar  the  beauty 
of  married  life  and  disregard  the  houflehold  good." 
Quoted  from  page  133. 

To  the  mercenary  argument  of  counsel,  that  at 
common  law  the  obligation  was  imposed  upon  the 
husband  whether  the  wife  was  poor  or  wealthy,  the 
court  replies :  "If  she  did  not  enrich  him  with  prop- 
erty— if  she  did  not  endow  him  with  gold — she  en- 
dowed him  with  a  nobler  gift  and  a  greater  excel- 
lence. She  enriched  him  with  her  society,  advised 
and  encouraged  him  as  one  who  had  no  separate 
interests,  and  freely  gave  to  him  her  time,  industry 
and  skill.  As  a  means  of  paying  her  debts  and  dam- 
ages for  her  torts,  her  counsel  and  earnings  might  be 
as  important  as  her  accumulated  property."  End- 
ing on  page  136. 

"The  common  law  was  never  guilty  of  the  ab- 
surdity of  imposing  obligations  so  onerous  without 
conferring  corresponding  rights.  Hence,  besides  the 
rights  of  property,  the  legal  pre-eminence  was  exclu- 
sively vested  in  the  husband.  He  was  answerable  for 
her  misbehavior  and  hence  had  the  right  of  restnunt 
over  her  person. 

"Lord  £aimeB,  in  his  Sketches,  says:  'The  man 
bears  rule  over  his  wife's  person  and  conduct;  she 
bears  rule  over  his  inclinations ;  he  governs  by  law, 
she  by  persuasion.'  "  Quoted  from  page  137. 

Conclusion:  "The  chains  of  the  past  have  been 
broken  by  the  progression  of  the  present,  and  she 
may  now  enter  upon  the  stem  conflicts  of  life  nn- 
trammelled.  She  no  longer  dings  to  and  depends 
upon  man,  but  has  the  legal  right  and  aspires  to 
battle  with  him  in  the  contests  of  the  f omm ;  to  out 
vie  bim  in  the  healing  art;  to  dimb  with  him  the 
steps  of  fame,  and  to  share  with  him  in  every  occupa- 
tion.   Her  brain  and  hands  and  tongue  are  her  own, 
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and  she  should  alone  be  responsible  for  slanders 
nttered  by  herself. 

"Our  opinion  is,  that  the  necessary  operation  of 
the  statutes  is  to  discharge  the  husband  from  his 
liability  for  the  torts  of  the  wife,  during  coverture, 
which  he  neither  aided,  advised  nor  countenanced." 
Quoted  from  page  139. 

Reeves  v.  Webster,  71  HI  307  (R.  B.). 

Replevin  by  a  married  woman.  In  holding  that  the 
case  was  not  made  out,  the  court  observes : 

"The  act  of  1861  was  not  designed  to  overcome  the 
presumption  of  the  common  law  in  that  respect.  The 
plaintiff,  in  order  to  claim  the  benefit  of  the  act  of 
1861  was  bound  to  bring  her  case  by  the  evidence 
within  its  provisions.  She  acquired  the  property 
during  coverture,  and  will  be  protected  under  the  act 
if  she  acquired  it,  in  good  faith,  from  any  person 
other  than  her  husband.  This  was  an  affirmative  fact 
for  her  to  establish. 

"The  law  required  her  to  show,  that  the  money  or 
property  that  went  to  pay  for  the  property  in  ques- 
tion was  her  own  separate  property,  acquired  in  good 
faith  from  some  person  other  than  her  husband." 

Harrer  et  al.  v.  "Wallner,  80  lU.  197  (Af.). 

A  deed  executed  by  a  married  woman  under  eight- 
een years  of  age  is  void  and  she  is  not  required  on 
coming  of  age  to  take  any  steps  to  avoid  the  same. 

Marriage  and  conveyance  of  land  to  husband  and 
wife  occurred  in  1852. 

Since  the  statute  of  1861  the  statute  runs  against  a 
married  woman,  the  same  as  against  a  feme  sole. 

Castner  et  al.  v.  Walrod,  83  HI.  171  (Af.).  Modifies  the 
holdings  in  Morrison  v.  Norman,  47  HI.  477  (Af.), 
and  Noble  v.  McFarland,  51  Dl.  226  (Af). 
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Factfi :  A  married  woman  was  aaed  upon  a  note 
dated  April  2, 1873.  The  note  was  assigned  to  Samuel 
Thompson,  who  broaght  suit.  The  woman  pleaded 
coverture.  The  plaintiff  replied  that  the  note  was 
given  for  or  in  payment  of  certain  lands  sold  and 
conveyed.  A  demnrrer  to  the  replication  was  sna- 
tained.    Plaintiff  appealed. 

The  conrt  after  (Dickey,  Judge)  reviewing  the  au- 
thorities conclude:  "In  every  case  the  question  has 
been,  was  the  contract  within  the  scope  of  the  neces- 
sary implications  of  tJlie  statntef  Each  case  must  in 
a  measure  depend  upon  its  own  circumstances,  and 
each  must  be  tested  by  the  rule  that  the  contract  is 
not  binding  xmleas  the  capacity  to  make  it  is  con- 
ferred by  statute,  expressly,  or  by  its  necessary  im- 
plication. We  find  but  one  case  directly  in  point 
(Carpenter  v.  Mitchell)  and  it  was  thei'e  held  that  a 
contract  for  the  payment  of  the  purchase  money  of 
land,  conveyed  to  a  married  woman,  did  not  bind  her 
personalty."   Cited  from  page  202,  85  El. 

Thompson  v.  "Weller  (Mary  E.),  85  HI.  197  (Af.). 

BuIjB  "When  Pbopbbtt  Is  Given  DmacT  fbom  Husband 
ToWnrai 

The  earnings  of  a  married  woman  belong  to  her  hus- 
band. 

Eos©  et  aL  v.  Sanderson  (Lawrence,  J.),  38  111.  247  (Af.). 

Bill  in  chancery  to  set  aside  a  levy  on  life  estate 
of  husband  in  certain  land  the  fee  of  which  was  in 
the  wife. 

Court:  "If  it  was  the  intention  of  the  legislature, 
in  the  clause  of  the  (first  clause  of  Act  of  1861)  act 
under  consideration,  to  take  from  the  husband  a  life 
f^Haie,  vrWaii  had  vested  at  the  passage  of  the  la^. 
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and  give  it  to  the  wife  snch  intention  was  beyond 
their  power  of  accomplishment." 

BrowneU  v.  Dixon,  37  lU.  197  (Af.). 

Facts :  Replevin.  A  brother-in-law  of  tiie  husband 
had  given  to  the  wife  notes  to  the  amount  of  $4,000. 
The  points  were  made  against  the  instmction. 
Which  was  a&  follows : 

that  if  Gray  bought  the  billiard  table  in  question 
without  any  special  understanding  or  agreement 
with  his  wife,  Mrs.  Gray,  that  the  same  should  be 
done  in  her  name,  then  they  became  the  property  of 
B.  W.  Gray  as  far  as  creditors  were  eonoemed,  and 
were  liable  to  execution,  eta 

Coort  sustains  the  instruction  and  says:  "We  do 
not  understand  this  instruction  as  countenancing  the 
idea  that  a  married  woman  may  not  employ  an  agent 
to  transact  her  business,  and  that  she  may  employ 
her  husband  to  act.  The  wife  must  be  careful  to  see 
that  the  husband  is  acting,  in  truth  and  in  fact,  as 
her  agent  and  not  on  her  own  account.  Very  slight 
circumstances  may,  in  certain  cases,  be  sufficient  for 
a  jury  to  infer  that  the  property  he  is  managing,  is 
really  his  own  and  not  that  of  the  wife — that  she  left 
it  at  his  own  disposal,  abandon  his  own  control  over 
it  and  bestowing  it  upon  him.  This  she  may  do,  and 
a  jury  will  not  require  much  persuasion  in  a  proper 
case,  to  induce  them  to  come  to  such  a  conclusion. 
This  instruction  left  the  jury  to  determine,  from  the 
whole  evidence,  whether  the  money  of  Mrs.  Gray  was, 
or  not,  given  to  her  husband  for  his  purpose,  or  to  be 
invested  for  the  benefit  of  his  wife."  Decision  in 
favor  of  sheriff. 

Elijah  V.  Taylor,  37  HI.  247  (Af.). 

Facts :  Wife  owned  the  land ;  husband  occupied  it 
and  planted  com  thereon;  during  the  summer  tiie 
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hnsband  went  to  the  army  and  the  wife  waa  left  in 
charge  of  the  corn  and  sold  the  same  in  the  field  to 
one  Elijah  at  20  cents  a  bnshel,  estimating  that  there 
would  be  400  bnshels,  and  agreeing  to  pay  at  that 
rate  for  any  surplus.  Wife  went  on  a  journey,  leav- 
ing Elijah  to  gather  the  com;  he  paid  her  for  425 
bushels,  she  insisting  that  there  was  a  larger  quan- 
tity. Hasband  returned  from  the  army,  sued  for 
the  alleged  surplus,  and  obtained  a  judgment  for  $53. 

Court:  "It  is  insisted,  as  a  ground  for  reversal, 
that  the  act  of  1861  made  the  wife  sole  owner  of  the 
com  because  it  was  raised  upon  her  land,  and  that 
the  husband  had  no  legal  interest  in  it. 

We  desire  to  proceed  cautiously  in  the  construc- 
tion of  that  act,  because,  although  passed  without 
much  consideration,  it  involves  interests  of  great 
magnitude,  and  qnestions  of  no  little  difficulty.  And 
all  we  deem  it  necessary  to  say: 

That  where  the  husband,  as  the  head  of  the  fam- 
ily, occupies  and  cultivates  the  land  of  the  wife,  he 
must  be  considered  as  occupying  it  with  her  consent 
for  the  common  benefit  of  the  family  and  the  prod- 
ucts of  his  toil  upon  such  land  is  as  much  his  prop- 
erty, notwithstanding  the  act  of  1861,  as  if  he  had 
occupied  as  a  tenant  laad  rented  from  some  third 
person.  Any  other  rule  would  plmnly  lead  to  great 
confusion  and  open  a  wide  door  to  fraud.  In  the 
case  at  bar  the  com  was  planted  and  at  least  partial- 
ly raised  by  the  husband  and  must  be  regarded  as 
his  property."  Lawrence,  Judge. 

Wortman  v.  Price,  47  111.  22  (E.  K.). 

Facts :  Mrs.  Price  claimed  ownership  in  70  hogs 
levied  on  under  execution  against  her  husband.  Mrs. 
Price  swore:  that  her  husband's  father  gave  her  in 
1866  $2,960.00  and  a  piece  of  land  which  she  sold  for 
$800.00;  that  her  husband  had  been  acting  as  her 
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agent  baying  and  shipping  sto<^  with  this  money. 
The  partner  of  Price  swore  that  he  and  Mr.  Prioe 
formed  a  partnership  in  dealing  in  grain  and  8to<^ 
in  1866 ;  that  he  knew  nothing  of  Mrs.  Price  in  the 
business  and  was  not  in  partnership  with  her;  that 
tiie  firm  did  business  to  the  amonnt  of  $4,000  or 
$5,000  a  week;  made  money;  did  not  know  where 
the  money  came  from  that  Price  pat  into  the  basi- 
ness;  partnership  had  been  dissolved  and  the  hogs 
levied  upon  sold  to  Price.  Case  submitted  without 
ft  jury. 

Court:  "We  think  the  finding  was  erroneous 
(court  below  decided  in  favor  of  the  wife's  title). 
Under  the  law  (Act  of  1861)  the  husband  can  nn- 
doabtedly  act  as  the  agent  of  his  wife,  for  the  pnr- 
pose  of  managing  her  separate  property,  but  it  must 
be  an  actual  and  bona  fide  agency,  and  not  an  ar- 
rangement by  which  under  color  of  an  agency  kept 
concealed  from  the  public  the  husband  is  to  enter 
into  trade  with  capital  famished  by  the  wife,  carry 
on  business  in  his  own  name,  predsely  as  he  would 
do  with  his  own  money,  and  then  claim,  as  against 
his  creditors,  that  all  property  bought  and  sold  by 
him  in  the  course  ef  his  business,  is  the  property  of 
his  wife.  In  the  case  before  us  there  does  not  seem 
to  have  been  any  arrangement  between  husband  and 
wife  for  his  compensation,  although  he  devoted  all 
his  time  and  energy  to  the  business  which  he  claims 
to  have  been  conducting  as  her  agent  The  profits 
of  this  business  arose  in  part  from  the  capital  em- 
ployed, and  in  part  from  his  time  and  skill,  yet  there 
was  no  arrangement  as  to  their  division.  Although 
the  act  of  1861  authorizes  the  wife  to  hold  personal 
property,  and  under  that  law  she  may  employ  her 
husband  as  agent  to  manage  it,  yet  it  does  not  au- 
thorize her  to  receive,  to  the  exclusion  of  creditors, 
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tiie  entire  fruits  of  his  time,  skill  aad  industry,  and 
it  mast  not  be  ao  construed  as  to  invite  to  fraud. 
The  transaction  can  only  he  regarded,  so  far  as 
ooncems  creditors  as  a  loan  of  the  wife's  money  to 
her  husband,  by  means  of  which  he  engaged  in  trade. 
Such  would  have  been  the  character  if  the  money 
had  come  from  a  third  person,  and  it  must  he  so  re- 
garded as  between  the  husband  and  wife.  It  has 
been  decided  in  other  states  having  a  married 
woman's  law,  similar  in  most  respects  to  onr  own, 
that  the  wife  cannot  by  virtue  of  this  law  engage  in 
trade. 

Freeman  v.  Aeser,  5  Duer  476. 
Sherman  v.  Elder,  24  N.  Y.  383. 
"Wooster  v.  Northmp,  5  Wis.  245. 
Glover  v.  Alcott,  11  Mich.  471. 
aage  V.  Dauehy,  28  Barb.  622. 
Keeney  v.  Good,  21  Penn.  St.  Rep.  349. 
Hallowell  v.  Horter,  35  lb.  375.  - 

A  different  rale  would  lead  to  gross  fraud.  "What 
was  said  in  Brownell  v.  Dizon,  37  HI.  197,  in  regard 
to  the  power  of  the  husband  to  act  as  agent  for  his 
wife  simply  means  that  he  may  act  as  her  agent  for 
a  particular  transaction,  or  generally,  for  the  con- 
trol of  her  property  or  the  investment  of  her  funds. 

We  did  not  say  nor  meant  to  be  understood  as  say- 
ing that  she  could  make  him  her  agent  for  the  pur- 
pose of  engaging  in  trade,  to  he  managed  by  him, 
and  to  which  all  bis  time  and  energy  might  be  de- 
voted, and  the  property  he  beyond  the  reach  of 
creditors." 

Sweeney  et  al.  v.  Damron  et  al.,  47  HI.  450  (R.  R.). 

Here  land  standing  in  the  name  of  the  wife  was 
attacked  in  equity  under  a  judgment  against  the  wife. 
Exceptions  were  sustained  to  the  answer  of  the  hus- 
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band  and  wife  and  a  writ  of  error  was  sued  out  to 
review  that  holding. 

In  reveraing  the  conrt  observes:  "The  mere  fact 
that  the  husband  waa  indebted  to  them  on  the  date 
of  these  judgments,  does  not  render  the  previous  con- 
veyance of  the  lots  by  McCreery  to  Mrs.  Sweeney 
void  for  fraud,  and  this  would  seem  to  be  the  scope 
of  the  bill."  Decree  reversed  with  leave  to  com- 
plainants to  amend  their  bill — defendants  to  have 
leave  to  answer,  as  advised. 

In  commenting  upon  the  above  case  in  Pike  v. 
Baker  (replevin  by  wife  for  horse  levied  upon  by  a 
constable  under  an  execution  against  the  husband, 
wife's  title  sustained)  the  court  says :  "It  was  there 
inadvertently  said,  it  has  always  been  held  that  a 
contract  entered  into  by  husband  and  wife,  whether 
executed  or  unexecuted,  was  valid  and  binding.  This 
is  not  the  rule,  as  all  contracts  entered  into  between 
husband  and  wife,  whether  executed  or  unexecnted, 
are  held  to  be  void.  What  should  have  been  said  in 
that  case  is  that  all  gifts  of  or  settlements  made  upon 
the  wife  through  the  intervention  of  a  trustee  or 
when  conveyed  to  her  by  a  third  party,  although  the 
property  was  paid  for  by  the  husband,  he  not  being 
in  debt,  and  the  transaction  being  made  in  good  faith, 
have  always  been  upheld.  This  is  the  extent  to  whid) 
voluntary  settlements  or  gifts  by  the  wife  to  the  hus- 
band have  been  carried  and  the  rule  must  be  thus 
limited. — Quoted  from  page  167,  Pike  v.  Baker,  53 
HI.  163  (Af.). 

Hoker  v.  Boggs,  63  HI.  161  (R.  B.). 

Facts :  Peter  Hoker  executed  a  note  to  Mary  A. 
Hoker,  his  wife,  who  endorsed  it  to  James  "W.  Bo^. 
Judgment  on  the  note ;  appeal  by  Peter  Hoker.  Held 
that  the  endorsement  of  the  husband  was  necessary 
to  vest  any  title  in  the  assignee. 
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Court:  "The  note  in  the  case  at  bar  was  a  volon- 
tary  gift  by  the  hasband  to  the  wife,  and  the  court 
said  in  Pike  v.  Baker,  53  LI.  163,  that  all  contracts 
executed  or  unexecuted  between  husband  and  wife 
are  void.  No  aid  can  be  derived  from  the  statute 
for  it  only  authorizes  women  to  acquire  property 
from  other  persons  than  their  husbands." 

C.  &  J.  Conkling  v.  Caroline  Doul  et  al.,  67  lU.  355  (Af.). 

Facts :  Bill  in  equity  by  plaintiffs  in  error.  Bill 
sought  to  have  a  grocery  bill  furnished  to  the  wife 
while  she  was  carrying  on  a  restaurant  in  her  own 
name  with  her  husband's  consent  charged  npon  her 
separate  estate. 

Court:  "It  is  alleged  that  the  bnsiness  of  keeping 
a  restaurant  was  carried  on  by  means  derived  from 
the  wife's  own  earnings,  but  it  ia  not  alleged  that 
these  earning  were  since  the  act  of  1869  went  into 
force,  giving  such  earnings  to  the  wife." 

"In  the  abs^ice  of  an  estate  created  through  the 
intervention  of  trustees,  or  derived  from  persons 
other  than  the  husband,  so  as  to  bring  it  within  the 
act  of  1861,  the  rights  of  husband  and  wife  here  are 
precisely  as  at  common  law.  If  he  consents  l^t  she 
may  hold  personal  property  and  carry  on  business 
in  her  own  name,  or  receive  the  rents  and  profits  of 
her  land,  find  that  is  all  the  record  shows,  still,  if  that 
consent  is  not  based  upon  a  sufScient  consideration 
it  may  at  any  time  be  withdrawn  and  his  right  at 
common  law  asserted." 

"If  the  alleged  separate  estate  was  derived  from 
persons  other  than  tiie  hasband,  so  as  to  bring  it 
within  the  act  of  1861,  then  if  by  the  manner  of  be- 
coming invested  it  would  have  been  a  legal  estate  in 
a  feme  sole,  it  would  likewise  he  such  in  Mrs.  Doul, 
in  that  case  she  would  be  clothed  with  a  legal  capac- 
ity by  implication  of  the  statute  to  enter  into  con- 
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tracts  in  respect  to  such  separate  estate  whidi  would 
be  cognizable  by  courts  of  law.  Cookson  v.  Toole, 
59  m.  515." 

Bill  in  eqaity  to  set  aside  a  deed  made  by  the  com- 
plainant— a  married  woman. 

Brooks  V.  Catharine  Keams,  86  HI.  547  (Af.). 

Facts:  In  1866  the  wife  (complainant)  made  a 
deed  to  her  husband  for  the  property  in  oontroversy. 
In  holding  this  deed  void  the  court  observes:  "It 
was  only  by  the  enabling  laws  that  a  married  woman 
could  convey  her  real  property,  and  the  statute  then 
in  force  made  it  imperative  to  do  8o,  she  mnst  join 
with  her  husband  in  executing  the  deed.  Of  course 
that  could  not  be  done  in  a  conveyance  directly  to 
her  husband,  as  this  deed  was.  Our  understanding 
is,  a  deed  of  a  married  woman  void  at  law  will  not 
be  enforced  against  her  in  equity.  This  printaple 
has  frequently  been  declared  in  the  dedaions  of  this 
court.    Rogers  v.  Higgins,  48  IIL  211. 

The  jurisdiction  of  the  court  was  sustained  on  the 
principle  of  Eeed  v.  Tyler,  56  HI  288. 

CoNTBACXB  Between  Husband  and  Wife 

"Contracts  may  be  made  and  liabilities  incurred  by 
a  wife  and  the  same  enforced  against  her  to  the  same 
extent  and  in  the  same  manner  as  if  she  was  unmarried; 
but  with  the  consent  of  her  husband  she  inay  not  oarry 
on  any  partnership  business,  unless  her  husband  has 
abandoned  or  deserted  her." 

Section  6,  Chap.  68,  B.  S.  1874. 
See  Session  Laws  1861,  page  143. 
See  Session  Laws  1869,  page  255. 

Hamilton    v.  Hamilton,  89  III  349  (Af.). 
Thomas  v.  Mueller,  106  HI.  36  (Af.). 
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SneU  V.  SeoU,  123  m  403  (R.  E.). 

Cnun  T.  Sawyer  et  al.,  132  III.  443  (R.  &  A.). 

Eeisen  v.  Heisen  et  al.,  145  111.  658  (Af.). 

Here  it  is  said  that  the  husband's  right  to  dower 
in  his  wife's  lands  "is  not  an  estate  in  the  lands, 
bat  a  right  of  action  to  demand  assigQinent  of 
dower."  What  was  said  in  Crum  v.  Sawyer  on  this 
point  was  inadvertently  said  and  is  inaccnrate. 

Lnttrell  t.  Boggs  et  al.,  168  111.  361  (Af.). 

Heiser  v.  Sutter,  195  UL  378  (Af.). 

Calling  V.  Peebles,  215  UL  96  (E.  E.). 

Here  a  wife  gave  a  receipt  for  $600  in  part  for 
her  dower  interest  in  land.  After  death  of  husband 
she  claimed  dower.   Held,  barred  pro  tanio. 

SnccBSSFUL  Attack  Upon  the  Coktbacts  of  Mabbied 
Women 

Following  Brownell  v.  Dixon,  37  HI.  241,  are  the  cases 
which  hold  adversely  to  the  establishment  of  the  prop- 
erty rights  of  married  women. 

Wilson  V.  Loomis,  66  111.  352  (B.  E.). 
Hay  V.  Hayes,  56  lU.  342  (Af.). 
Nelson  et  al.  v.  Smith,  64  HI.  394  (E.  E.). 
Patton  V.  Gates,  67  111  164  (E.  B.). 
Hodiett  et  al.  v.  Bailey,  86  HI.  74  (Af.). 
Eobinson  et  al.  v.  Brems  et  al.,  90  111.  351  (Af.). 
Tomlinson  et  al  v.  Mathews  et  al.,  98  HI.  178  (E.  E.). 
Lachman  et  al.  v.  Martin,  139  HI.  460  (E.  E.). 
Murphy  v.  Nilles,  166  HI.  99  (Af.). 

Unsnccessful  attack  upon  contracts  of  married  women. 

Dean  v.  Bailey,  50  HI.  481  (E.  E.). 
Patten  v.  Patten,  75  HI  446  (E.  E.). 
Bongard  v.  Cone,  82  HI.  19  (B.  E.). 
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Wliitford  et  al.  v/ Daggett,  84  IlL  144  (Af.). 
Murphy  v.  .WiUiamson,  85  DL  149  (Af.). 
"Van  Dora  v.  Leeper,  95  111.  35  (Af.). 
Tyberandt  v.  Raa<^e,  96  111.  71  (R.  R.). 
Man  V.  Spencer,  186  Dl.  363  (Af.). 
Alsdnrf  v.  Williams  et  aL,  196  111.  244  (Af.). 

For  contract  of  a  married  woman  void  as  against 
Public  Policy.    See  Hamilton  v.  Id.,  89  lU.  349  ( Af.). 

Newman  et  al.  v.  Willetts,  48  111.  534  (R.  R.). 

Facts :  Bill  in  eqnity  to  set  aside  a  deed  from  hns- 
band  to  wife. 

Court:  "A  deed  from  husband  to  wife  during 
coverture  made  when  this  deed  purports  to  have 
been  made  (the  4th  of  Sept.,  1857)  eould  vest  no 
title  in  the  wife.  They  were  incapable,  at  that  date 
of  making  contracts  of  this  nature  between  them- 
selves.'* 

Conveyance  of  land  in  Illinois  by  a  non-resident  /erne 
covert.  At  common  law,  it  was  a  firmly  established  prin- 
ciple that  a  married  woman  was  incapable  of  conveying 
her  own  individual  lands  by  any  ordinary  "deed  executed 
for  the  assurance  of  the  title  to  land." 

In  1847  (Session  Laws  1847,  p.  37)  there  waa  enacted: 

"When  any  feme  covert,  not  residing  in  tiiis  state,  be- 
ing above  the  age  of  ei^teen  years,  shall  join  with  her 
husband  in  the  execution  of  any  deed,  mortgage,  con- 
veyance, or  other  writing  of,  or  relating  to,  any  lands  or 
real  estate  situate  within  this  state,  she  should  thereby 
be  barred  of,  and  from  all  estate,  right,  title  interest, 
and  claims  of  dower  therein,  in  like  manner  as  if  she  was 
sole,  and  of  full  of  age,"  etc.,  etc. 

See  Revised  Statutes  1874,  Chap.  30,  Section  18  (p. 
275). 
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Lane  v.  Soulard  et  al.,  15  HI.  123  (B.  R.). 

Rogers  v.  Higgins  et  al,  48  HI.  211  (Af.). 

This  was  a  bill  in  equity  brought  to  enjoin  a  suit 
in  eiectment  The  land  had  been.  Better  said :  an  at- 
tempt had  been  made  to  convey  the  land  of  a  mar- 
ried woman  who  was  a  non-resident.  Deed  dated 
prior  to  the  statute  of  1847.  In  holding  that  no  title 
passed  the  court  says: 

"It  is  not  disputed,  nor  can  it  be,  that  at  the  time 
that  this  deed  was  executed  and  delivered  there  was 
no  statute  of  this  state  that  authorized  a  married 
woman  to  execute  a  deed  for  ita  conveyance.  There 
is  no  principle  of  the  common  law  more  firmly  estab- 
lished or  uniformly  recognized,  than  that  a- married 
woman  is  incapable  of  conveying  her  property  by 
any  of  the  usual  deeds  executed  for  the  assurance 
of  title  to  land.  Kor  can  she  make  any  binding  con- 
tractr  unless  authorized  by  legislative  enactment. 
Without  such  authority  a  deed  executed  by  her  for 
the  conveyance  of  her  land  or  any  other  contract  is 
void  and  not  merely  voidable." 

Husband's  Rights  in  Land  and  Pbbsonaltt  of  his  Db- 

CEASED  WlFB  WhO   DiEB  ChILDLESS  AND  InTESTATB 

At  common  law  personal  property  not  reduced  to  the 
poBsession  of  the  husband  in  the  lifetime  of  the  wife  went 
to  the  next  of  kin  of  the  wife.  The  husband  was  not  next 
of  kin  of  bis  wife.    Townsend  v.  Radcliffe,  44  HI.  446. 

Statutory  provision  (first)  for  husband  when  the  wife 
died  childless  and  was  seised  in  fee  of  real  estate  at  her 
death. 

Statute:  Sec  2.  "That  when  any  feme  covert  shall 
die  intestate,  leaving  no  child  or  children  or  descendants 
of  a  child  or  children,  then  the  one-half  of  the  real  estate 
of  the  decedent  shaU  descend  and  go  to  her  husband  as 
his  exclusive  estate  for  ever." 

Session  Laws  1842-3,  page  319. 
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Statute  of  JaiL  23rd,  1829,  gave  the  widow  when  there 
were  no  children  one-half  the  real  estate. 
See  Lockwood  v.  MofEett,  177  DL  49  (Af.). 

Pbbsonaij  Pbopebtt.  op  Wife 

Hnsband  anrriving  and  no  children  after  payment  of 
all  just  debts  the  whole  of  the  personal  estate  shall 
descend  to  the  surviving  husband. 

Chap.  39,  Section  One,  Third  Paragraph,  Descent. 

PowEB  OF  Eqtjitt  Since  1874  TO  Befobu  D^tD  OF  Mabrtkd 
Woman 

Snell  et  al.  v.  SneU  et  al.,  123  lU.  403  (B.  E.). 

Facts:  Husband  and  wife  execute  a  mortgage  in 
1881.  Mistake  made  in  the  description  of  the  land. 
After  death  of  the  husband  the  mortgagee  files  a 
bill  to  correct  the  mortgage  and  for  foreclosure.  The 
description  was  corrected  so  as  to  cover  homestead 
premises  and  thereafter  the  widow  filed  a  bill  in 
equity  claiming  homestead  in  the  premises.  Prayer 
of  bill  granted.  In  reversing  the  court  observes, 
speaking  of  the  law  prior  to  the  reform  legialar 
tion  in  favor  of  married  women:  "Their  contracts 
by  the  common  law  as  it  existed  in  England  and  in 
this  state  prior  to  1861,  were  absolutely  void  at  law, 
and  were  equally  so  in  equity,  so  far  as  imposing 
any  personal  obligation  is  concerned.  They  mi^t, 
however,  by  such  contracts,  subject  to  certain  limita- 
tions, bind  their  separate  estates,  but  they  imposed 
no  personal  obligation  whatever.  The  right  of  a 
married  woman  to  have  a  sepfirate  estate  in  per- 
sonal property  was  purely  a  creature  of  equity,  and 
the  power  to  bind  it  {estate,  not  herself)  by  a  con- 
tract fairly  entered  into  in  respect  to  the  estate,  and 
on  her  own  account,  was  regarded  as  a  mere  inei- 
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dent  of  such,  ownership.  As  her  contract  imposed 
no  personal  obligation,  either  at  law  or  in  equity, 
it  therefore  followed  as  a  logic^  result  and  legal 
sequence  that  a  bill  would  not  lie  to  reform  a  con- 
tract or  conveyance  alleged  to  have  been  made  by 
a  loarried  woman.  While  at  common  law  a  married 
woman  could  not  convey  her  own  real  estate  or  re- 
lease her  inchoate  right  of  dower  or  other  interest 
in  the  Iwids  of  her  husband,  yet  she  might,  through 
the  instrumentality  of  a  fictitious  suit,  called  a  fine 
or  fine  and  recovery,  permit  another  to  recover  what- 
ever right  she  had  in  the  land  proposed  to  be  con- 
veyed, and  thuB,  by  a  species  of  estoppel,  bar  her 
right.  At  common  law  this  was  the  only  mode  by 
which  a  married  woman  could  dispose  of  her  own 
lands,  or  any  interest  she  might  have  in  those  of  her 
husband.  This  comberous  and  expensive  mode  of 
conveying  her  interest  in  real  property  wae  abolished 
by  an  act  of  the  British  Parliament  (3-4  William  4, 

Chap.  74) 

As  to  her  the  deed  only  operated  as  a  conveyance ; 
therefore,  all  contained  in  it  were,  in  law,  the  cov- 
enants of  the  husband  only. 

Held  under  the  acts— 1861,  1869  and  1874,  the  widow 
was  bound  by  the  decree  that  corrected  the  mortgage 
executed  by  her  and  her  husband. 

NatUBB  AlTD   ObIQIN   OTf   THE   WiDOW'S  AWAKD 

An  examination  of  the  revised  statutes  of  1845,  (Sec- 
tion 48,  Chapter  109,  page  546,  and  Section  33,  page  306, 
Chapter  57)  wherein  is  the  first  reference  to  this  matter 
of  a  widow's  award,  will  reveal  the  fact  that  the  legis- 
lature intended  to  prevent  creditors  from  taking  aa 
against  the  widow  substantially  the  same  personal  prop- 
erty, which  her  husband  had  ihe  statutory  right  tb  hbld 
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as  exempt.  Thereafter,  we  find  the  court  saying  that 
it  is  the  statute,  that  vests  it  in  the  widow,  and  no  act  of 
hers,  judge  or  appraisers,  is  necessary  to  effectaate  the 
title;  and  appraisement  is  only  necessary  to  draw  the 
line  between  what  the  creditors  can  take,  and  what  is 
sacred  to  the  widow. 

In  1851  (Ses.  Laws,  page  25)  a  statnte  was  passed 
giving  to  the  husband,  same  to  continue  to  widow  after 
his  decease,  a  $1,000  exemption  in  real  estate.  And  the 
courts  say  the  same  with  reference  to  this :  It  is  an  estate 
given  by  the  statute  carved  out  of  the  fee  and  value,  not 
time,  as  at  common  law,  measures  the  quantity  of  inter- 
est, and  husband  and  wife  have  nothing  to  do  in  order 
to  efifectuate  their  title  to  this. 

The  statute  is  to  be  liberally  construed  in  the  interest 
of  the  widow;  the  amount  allowed,  though  in  a  certain 
sense  fixed  by  the  statnte,  is  designed  to  vary  with  the 
size  of  the  estate,  and  the  condition  in  life  of  the  widow, 
and  the  drcumstances  in  whidi  she  lived,  and  was  sup- 
ported by  her  husband.    Section  74,  Chap.  3,  R.  S.  1874. 

Crusev.id.,  21IU.  46  (Af.). 

York,  Adm'rs  v.  id.,  38  HI.  522  (R.  R.). 

Strawn  et  al.  v.  id.,  53  111.  263  (Af.). 

Phelps  V.  id.,  72  111.  545  (R.  R.). 

MiUer  v.  id.,  82  ni.  467. 

Pavlicek  esr.  v.  Roessler,  222  111.  83  (R.). 
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WORKMEN'S  COMPENSATION  ACT 

The  Workmen's  Compensation  Act  first  passed  in 
1911,*  re-enacted  in  1913  ^  is  analogous  to  the  statute  of 
mechanic  liens,  for  it  is  designed  to  enable  the  employee 
to  fasten  the  pecuniary  loss  to  him  of  all  "accidental 
injuries  sustained,"  "arising  out  of  and  in  the  course 
of  the  employment,"  upon  the  particular  "occupation, 
enterprise,  or  business"'  of  which  the  employee  is  a 
necessary  part.  The  right  of  the  employee  to  recover 
under  this  statute  is  still  subject  to  investigation  *  as  in 
an  action  on  the  case '  but  the  amount '  to  be  recovered, 
which,  if  left  to  the  finding  of  a  common  law  jury  would 
be  uncertain  and  doubtful,  is  by  the  statute  made  cer- 
tain.^ With  some  modifications,  the  statute  is  taken  from 
the  Act  of  Great  Britain,  and  though  in  derogation  of 
the  common  law,  the  court  in  its  interpretation  will  only 
observe  the  rules  of  liberal  and  strict  constmotion  so 
far  as  they  may  aid  in  discovering  the  intention  of  the 
legislature." 


a  Lswi,  1911,  p.  31S.  Law  of  1917,  pp.  409-900  and  Beea. 

8— Idem,  1913,  p.  885.  17  and  18,  Law  of  1913,  p.  347. 

3 — Idem,   1911,  p.   810,   Bee.   1;  6 — Amount  of  eompenBAtioii,  8eea. 

Idon,  1913,  p.  338,  See.  1;  OoeUtc  7-9,  Laws  191S,  p.  401. 

Co.   T.    Indoatrial  Board,   278   EL  7 — Decatur    BaiJway    and    Ligbt 

194;     Eeervn,     Adm.     ▼.     Peoria,  Co.    t.    Industrial   Board,    276   HI. 

Bioomington  A  Champaign  Traction  472. 

Co.,  877  m.  413.  8— Armonr    k   Co.    v.    Indaatrial 

4— Inveatigatiou,  Sees.  16  and  19,  Board,  276  lU.  378. 

Law  of  1917,  pp.  499-600  and  Sees.  The   eonstmetion    placed   by   the 

17  and  18,  Law  of  1013,  p.  347.  New  York  court  apon  ita  itatute  is 

S^IUTeetigation,  Sees.  10  and  19,  not  adopted  hj  the  Sapreme  Ooort 


itizecoy  Google 


708  Statdiobt  Pbockedinob 

Jn  determiniDg  the  right  of  the  appellate  conrt,  nDder 
section  10,  Act  of  1911  to  review,  the  record  of  the  in- 
dustrial board,  that  had  come  to  it  through  the  circuit 
court,  it  became  necessary  for  the  supreme  court  to  de- 
termine the  extent  to  which  the  act  changed  the  existing 
law  of  master  and  servant.  And  it  was  held  that  the 
act  provided  a  new  method  of  adjusting  controversieB 
between  employee  and  employer,  in  reference  to  claims 
for  damages  of  the  former  against  the  latter.  A  new 
statutory  metiiod  is  created  if  the  parties  choose  to 
adopt  it,  for  enforcing  pre-existing  rights  of  the  em- 
ployee." L3  the  absence  of  election  by  the  parties,  the 
law  remains  unchanged  with  the  exception  that  in  cer- 
tain occupations,  enterprises  or  business  enumerated  in 
section  3,  Act  of  1913,  which  are  therein  termed  "extra- 
hazardous" the  defenses  of  contributory  negligence,  as- 
sumed risk  and  the  effect  of  the  negligence  of  a  fellow 
servant,  which  were  established  by  the  courts,  have  been 
abolished  by  the  legislature. '<> 

The  Workmen's  Compensation  Act  was  designed  to 
cover  the  whole  field  of  liabDity  of  the  master  for  in- 
juries sustained  by  a  servant.^* 

INDUSTBUL  BOABD 

Section  13  of  the  Act  of  1913,"  as  finally  amended  in 
1917,  provides  that  the  industrial  board  shall  consist  of 
five  members  to  be  appointed  by  the  governor,  two  to  be 
representative  citizens  of  the  employing  class  operating 

of  lUinoia.    Pekin  Ckiopengi  Co.  v.  9 — Lftvin,  Adm.,  Befoidast  ia  Er 

Indnttrial  Board,  277  BL  63.  ror  t.  Wella  Bros.  Co.,  279  UL  6M 

Bection  24  of  the  Act  of  Illinois  (B.  B.] ;  OhriiteiiBeii  t.  Bart^mun 

pert&iiiiiig  to  notico  «u  taken  from  Co.,  273  IlL  34e  (B.  B.). 

Bee.  2,  Par.  I,  BtitiA  OompeMation  10— Delbrtkia    v.    Uidt-Edt   O^ 

Act,  and  the  eapreme  court  follows  261  HI.  4S4  (Af.). 

tbe  constniction  the  Engliah  conrta  11 — ^Hatthieflsen  *  Hegeler  Zin« 

have  placed  apon  it    Sub.  Ice  CO.  Oo.  v.  Board,  2S4  IlL  378  (Af.). 

V.  Induatrial  Board,  274  HL  630.  18— SA^Dil  I^M,  llflX,  ^.  31S. 
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under  the  act;  two  to  be  representative  citizens  of  the 
dass  of  employees.  A  chairman  is  likewise  to  be  ap- 
pointed, who  is  not  identified  with  either  class.  The  term 
of  office  to  be  siz  years ;  not  more  than  three  members  to 
be  of  the  same  political  party  and  the  appointment  of  all 
snbject'to  the  approval  of  the  State  Senate. 

Each  one  of  the  members  of  the  board  receives  a  salary 
of  $5,000  per  year.  To  assist  in  the  performance  of  the 
duties  imposed  by  the  statute,  provision  is  made  for 
the  appointment  of  a  secretary,  together  with  such  cler- 
ical help  and  assistants  as  necessary.  Members  of  the 
board  and  arbitrators  appointed  by  the  board  shall  be 
reimbursed  for  actual  traveling  expenses  and  disburse- 
ments incurred  in  the  discharge  of  their  duties. 

All  the  orders,  awards,  and  proceedings  shall  be  au- 
thenticated "  (Sess.  Laws  1913,  p.  346;  Sess.  Laws  1915, 
p.  406;  and  Sess.  Laws  1917,  p.  498),  by  a  seal  which 
shall  have  inscribed  upon  it  the  name  of  the  board  and 
the  words:  "Illinois  Seal." 

DUTIES  OF  THE  BOABD 

The  statute  provides  that  the  board  shall  "make  rules 
and  orders  for  carrying  out  tiie  duties  imposed  upon  it 
by  law,  which  rules  and  orders  shall  be  deemed  prima 
facie  reasonable  and  valid."  " 

The  statute  provides  that  the  "process  and  proced- 
ure" shall  be  "simple  and  summary  as  reasonably  may 
be." 

The  board  has  the  like  power,  as  the  circuit  court  by 
its  clerk,  to  issue  a  dedimus  potestatem,  administer 
oaths,  subpoena  witnesses,  and  compel  the  attendance 
of  witnesses  and  the  production  of  books  and  papers 
that  relate  to  any  "question  in  dispute"  by  attachment 

13— SeMion  Lkm,  1911,  p.  SIS. 
14— See.  16,  Bcw.  Lawi,  1917,  p. 


:i>y  Google 


710  Statutoet  Pbogbbdings 

proceedings  instituted  in  the  connty  coart  of  the  connt; 
in  which  a  "hearing  or  matter  is  pending,  on  applica- 
tion of  any  member  of  the  board  or  any  arbitrator  des- 
ignated by  the  board." 

The  board  appoints  a  stenographer  "to  take  the  testi- 
mony and  the  record  of  the  proceedings  at  hearings  be- 
fore an  arbitrator,  committee  of  arbitration,  or  the 
board." 

Transcripts  of  the  testimony  or  proceedings  to  be  fnr- 
nished  any  applicant  upon  the  payment  of  5  cents  per 
100  words  for  an  original,  and  3  cents  for  a  copy. 

The  board  has  power  to  fix  the  reasonableness  of  any 
fee  or  charge  peiformed  by  any  person  nnder  the  pro- 
visions of  the  act. 

Here  is  created  a  tribunal,  a  quasi  court  analogouB 
to  a  conmion  law  jury,  in  that  it  has  power  to  make  find- 
ings of  fact,  that  are  not  subject  to  review;  with  func- 
tions, too,  analogous  to  a  chancellor's  on  the  equity  side 
of  the  circuit  court,  in  possessing  power  to  appoint  an 
arbitrator,  or  committee  of  arbitration  to  take  evidence 
under  oath  and  make  report  to  the  industrial  board,  with 
tiie  further  power  to  re-refer  "  the  matter  on  which  the 
report  is  made,  hear  farther  evidence,  make  a  different 
finding  of  the  fact,  confirm  or  over-rule  the  report  of  the 
arbitrators. 

FHACTICE  BEFORE  ABBirBATOBS 

With  reference  to  the  practice  before  the  arbitrators 
or  coEomittee  of  arbitration,  the  introduction  of  proof 
and  raising  points  of  law,  the  supreme  court  in  Savoy 
Hotel  Co.  V.  Industrial  Board,  279  III.  329,  says:  "Under 
the  provisions  of  the  Workmen 's  Compensation  Act  the 
hearing  is  had  and  the  evidence  taken  before  an  arbi- 

15 — Eerens-DonnewBld  Coal  Oa. 
T.  IndurtriBl  Board,  277  IlL  35 
(Af.). 
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trator  ■  or  committee  of  arbitraHon  appointed  as  pro- 
vided by  that  act.  The  finding  of  the  arbitrator  or  com- 
mittee of  arbitration  can  be  reviewed  by  the  industrial 
board.  The  arbitrator,  committee  of  arbitration  and 
indaatrial  board  are  administrative  bodies  and  have  no 
judicial  functions.  The  act  provides  that  the  circuit 
court  of  the  county  where  any  of  the  party  defendants 
may  be  found  shall  by  writ  of  certiorari  to  the  industrial 
board  have  power  to  review  all  questions  of  law  pre- 
sented by  the  record  of  the  industrial  board.  It  is  upon 
this  review  that  questions  of  law  may  be  presented  and 
determined  for  the  first  time,  and  any  question  of  law 
is  subject  to  determination  that  is  presented  by  the  rec- 
ord of  the  industrial  board.  It  is  not  necessary,  in  order 
to  secure  such  determination  in  the  circuit  court,  that 
there  be  a  positive  record  or  recital  that  such  queations 
were  presented  to  the  arbitrators  or  the  industrial  board 
for  their  determination.  If  the  record  itself  presents  any 
question  of  law  the  parties  are  entitled  to  have  it  deter- 
mined by  the  circuit  court.'  Whether  or  not  the  Work- 
men's Compensation  Act,  or  any  section  of  the  same 
which  it  is  claimed  brings  the  case  within  its  terms,  is 
constitutional  is  a  question  of  law  presented  by  any  rec- 
ord of  the  industrial  board  containing  a  decision  award- 
ing compensation.  While  this  is  wholly  a  statutory  pro- 
ceeding and  is  covered  by  the  provisions  of  the  act,  the 
ordinary  rules  of  practice  and  procedure  will  be  fol- 
lowed upon  a  review  of  the  judgment  of  the  circuit'court 
where  they  do  not  conflict  with  the  express  provisions 
of  the  act.  It  is  a  well  settled  rule  that  a  constitutional 
question  cannot  be  presented  in  this  court  for  review 
unless  it  was  presented  to  the  lower  court  for  its  deter- 
mination. This  rule  applies  in  cases  of  this  Mud.  The 
record  of  the  circuit  court  must  disclose  in  some  manner 
that  such  a  question  was  presented  to  it  for  its  determi- 
nation before  it  can  be  raised  in  this  court.  There  is 
nothing  to  indicate  in  any  way  that  this  question  was 
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presented  to  the  cirenit  court  for  determination  and  it 
cannot  be  raised  here  for  the  first  time." 

HO  PLEADINOB 

The  scope  of  the  inquiry  of  the  industrial  board  is  not 
limited  by  any  written  pleadings,  as  is  the  circuit  court 
on  both  its  law  and  equity  side,  but  it  can  sweep  over  a 
field  limited  only  by  answer  to  the  question:  "Is  there 
before  the  board  an  employee  who  has  sustained  acci- 
dental injury,  arising  out  of  and  in  the  course  of  em- 
ploymentT"  If  the  board  has  before  it  competent  ••  evi- 
dence that  tends  to  support  a  finding  of  fact  in  the 
affirmative,  such  findings,  "shall  in  the  absence  of  fraud, 
be  conclusive. "  ^^  No  fault  or  negligence  on  the  part 
of  employer  or  employee,  great  or  small,  can  disturb  the 
balance  between  them.  It  is  the  injury  "arising  out  of 
and  in  the  course  of  the  employment'"*  that  creates 
the  liability. 

The  supreme  court  can  review  questions  of  law :  See 
278,  p.  523  (R.  R.). 

BUBDEN   OF   PROOF  AND  COMPETENCY   OF   EVIDENCE 

In  testing  the  validity  of  the  industrial  board's  record, 
the  circuit  and  supreme  courts  will  observe  the  same 

16 — ^Aimoor  ft  Oo.  v.  Zndoatiul  Co.  PUintiff  in  Error  t.  Ind.  Com., 

Board,   273   lU.   5&D    (A(.);   TieUn  ESS    III    422    (B.    a),    iriiere    the 

Chemical  Works  v.  Induitri&l  Board,  Armour  cue  273  UL  590  is  orer^ 

274  111.  11  (Af.) ;  Mnim  t.  Indus-  ruled  so  far  u  it  holds  that  a  cort>- 

trial  Board,  274  111.  70  (Af.);  Chi-  ner's  verdict  is  admissible  in  evi- 

cago  A  Alton  B.  B.  v.  Industrial  denee  on  a  hearing  before  the  board. 

Board,  274  lU.  27S  (Af.) ;  Chicago  17— Sec  ID  (f),  Bern.  Lam,  1917, 

Dry  Kiln  Co.  t.  Industrial  Board,  p.  410. 

276  Dl.  556  (Af.);  Ohio  Building  IS— Decatur  Bailwa;  A  Light  Co. 

Safety     Vault    Co.    t.     Industrial  r.   Industrial    Board,   276   UL   47S 

Board,  277  111.  96  (Af.).  (Af.). 

See   8pieg;ers   House   Furnishing 
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rules  as  to  harden  of  proof  and  competence  of  proof 
offered,  as  is  done  in  an  action  on  the  case." 

In  Savoy  Hotel  Co.  v.  Indnetrial  Board,  279  111.  329, 
the  decision  and  award  of  the  hoard  was  confirmed,  the 
supreme  court  in  reversing  and  remanding  because  there 
was  no  evidence  tending  to  show  that  the  injury  arose 
out  of  and  in  the  course  of  the  employment,  use  this 
language: 

"Not  only  does  the  burden  rest  upon  the  claimant  to 
show  that  the  injury  arose  out  of  and  in  the  course  of 
his  employment,  hut  he  must  show  this  hy  direct  and 
positive  evidence.  The  proof  mnst  be  based  upon  some- 
thing more  than  mere  guess,  conjecture,  or  surmise. 
•  •  *  There  is  no  proof  in  this  record  which  fairly 
tends  to  show  that  the  death  of  Warlich  resulted  from 
an  accidental  injury  received,  arising  out  of  and  in  the 
course  of  his  employment." 

BEVIBW   OF   THE   DECISION    OP    THE   ABBITRA.TOE — STATUTOBY 
PROVISION  THBBEFOB 

Within  fifteen  days  of  the  receipt  of  the  decision  of 
the  arbitrator  and  notification  of  the  time  when  it  was 
filed,  either  party  wishing  to  have  the  decision  of  the 
arbitrator  reviewed  by  the  industrial  board,  must  file  a 
petition  therefor  with  said  board  within  fifteen  days 
after  the  receipt  of  "a  copy  of  the  decision  and  notifica- 
tion when  it  was  filed:"  and,  too,  within  twenty  days  of 
said  date  "file  with  the  board  either  an  agreed  statement 

19— Ohio  Building  Safetj  Vault  Chicago  ft  Alton  Bailroad  Do.  t.  Id- 
Co.  T.  Indnitrial  Board,  E77  lU.  96  dastrial  Board,  274  III.  336  (Af.). 
(Af.);  Victor  Chemical  Works  t.  In  the  Victor  Chemical  Works 
Industrial  Board,  274  111.  11  case,  the  court  saja:  "But  this  is 
(Af.) ;  Armonr  A  Co.  t.  Industrial  oot  a  proceading  at  law  and  is  not 
Board,  273  IlL  590  (Af.) ;  Ooelitz  alto^ther  goveraed  bj  the  rules  of 
Co.  T.  Industrial  Board,  278  HI.  164  legal  proceedings. "  This  was  a 
(S.  B.):  Albaugh-Dover  Co.  t.  In-  case  before  the  Industrial  Board, 
dnstrial  Board,  278  HI.  179  (B.); 
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of  the  facts  appearing  upon  the  hearing  before  the  arbi- 
trator or  committee  of  arbitration,  or  if  said  party  shall 
so  elect  correct  stenographic  report  of  the  proceedings 
at  sach  hearing." 

Thongh  the  statute  says  that  the  report  of  the  evi- 
dence must  be  filed  in  twenty  (20)  days,  this  is  directory 
and  not  mandatory,  it  will  be  sufficient  if  it  is  filed  any 
time  before  the  hearing  before  the  board.^ 

FINDINGS   OF  ABBITBATOBB 

The  arbitrators  in  acting  under  appointment  of  the 
industrial  board,  act  ministerially  as  does  a  master  in 
chancery.  The  evidence  that  they  hear  must  be  "com- 
petent and  legal,  as  tested  by  the  usual  rules  for  pro- 
ducing evidence  in  any  legal  proceeding,  to  sustain  their 
findings,  otherwise  they  could  make  an  award  on  other 
incompetent  evidence  or  no  evidence  at  all,  and  this  was 
not  .contemplated  by  the  law.  Such  evidence  must  also 
be  preserved  and  incorporated  into  the  record  of  the 
proceedings,  as  provided  in  the  act  and  as  above  pointed 
out.  If  books  and  records  are  examined,  the  contents 
relied  upon  must  -be  competent  and  properly  authenti- 
cated, and  must  be  set  out  in  the  record  of  the  proceed- 
ings. While  a  view  or  inspection  of  premises  might  be 
helpful  to  the  arbitrators  in  making  a  decision,  there 
should  be  evidence  of  the  fact,  unless  all  parties  agreed 
that  the  arbitrators  might  decide  a  claim  before  them 
from  such  view  or  inspection,  alone.  In  short,  there  must 
be  some  competent  evidence  to  sustain  the  decision 
of  the  arbitrators  and  of  the  industrial  board,  and  if 
founded  on  hearsay  or  other  improper  or  insufficient 
evidence  it  is  the  duty  of  the  circuit  court,  on  certiorari, 

20— BloMnin^on   D.   ft   0.   B.   B.       IndUBtrial   Board,  277  nL   333   (B. 
T.    Induitriol    Board,    27S    IlL    454      B.). 
(Af .} ;  nUnoia  Midland  Coal  Co.  v. 
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to  remand  the  proceedings  to  the  industrial  board  for 
proper  proceedings."  Victor  Chemical  Works  v.  ludns- . 
trial  Board,  274  UL  11. 

In  Goemz  Co.  v.  The  Industrial  Board,  278  IE  164, 
the  conrt  said:  "The  arbitrators  and  the  board,  in  re- 
viewing cases,  must  rest  their  findings  apon  competent 
and  legal  evidence,  as  tested  by  the  elementary  and 
fundamental  principles  of  jndidal  inqoiry."  •  •  " 
Here  the  board  awarded  the  payment  of  the  compensa- 
tion in  a  lump  sum.  In  reversing,  the  court  aays: 
"There  should  be  some  showing  by  evidence,  or  by  the 
facts  stipulated  by  counsel  for  both  parties,  that  it  is 
for  the  best  interests  of  the  party  applying  for  it  that 
the  compensation  be  paid  in  a  lump  sum.  We  do  not 
think  the  board  is  authorized  to  proceed  on  his  point, 
more  than  on  any  other,  on  mere  conjecture,  surmise  or 
speculation  or  to  assume  anything."  (Quoted  from  page 
172.) 

FIKDINQS  OF  INDUSTBIAIi  BOABD 

The  Illinois  Midland  Coal  Co.,  Plaintiff  in  Error  v. 
The  Industrial  Board,  277  IlL  333  (R.  &  E.).  In  this  case 
it  was  held  that  the  "finding"  part  of  the  industrial 
board's  record  did  not  support  the  adjudicating  part. 
The  finding  was  that  the  employee  is  "now  totally  dis- 
abled." The  adjudicating  part  ordered  that  he  be  paid 
a  certain  sum  for  416  weeks  and  thereafter  a  pension 
of  $21.36  a  month  so  long  as  he  lived.  In  reference  to 
this  finding  the  court  says:  "A  man  might  now  be 
totally  disabled  and  yet  not  permanently  disabled.  It 
is  true  that  the  finding  also  states  that  compensation 
should  be  paid  to  Seddon  as  long  as  he  lived,  but  if  he 
was  not  permanently  disabled  such  payments  ought  not 
to  be  made  if  he  recovered,  and  the  board  could  not  here- 
after change  its  finding  unless  there  was  a  change  in  the 
physical  condition  of  Seddon,  even  though  it  had  made 
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a  mistake  in  the  original  finding  as  to  whether  or  not  be 
was  permanently  disabled.  It  is  important,  therefore, 
that  in  making  its  finding  the  board  should  state  accu- 
rately whether  the  injured  person  was  completely  dis- 
abled so  as  to  be  permanently  incapable  of  work  or  was 
totally  Incapacitated  for  a  limited  period  of  time.  The 
finding  of  the  industrial  board  in  this  cause  was  not 
sufficient  to  .sustain  an  order  for  permanent  disability." 

In  Dietzen  v.  Industrial  Board,  279  IlL  11,  the  court 
says:  "While  the  industrial  board's  findings  of  fact 
are  conclusive  on  tills  court,  the  legal  conclusions  of  that 
board,  based  upon  such  findings,  are  subject  to  the  sni>er- 
vision  of  this  court.  The  Workmen's  Compensation  Act 
does  not  make  the  board's  legal  condnsions  binding  upon 
the  court.  If  it  is  clear  from  the  facts  that  as  a  legal 
conclusion  an  injury  was  not  accidental  or  that  it  did 
not  arise  in  the  course  of  the  employment,  a  contraiy 
conclusion  will  not  be  allowed  to  stand." 

If  the  board's  finding  is  sufficient  in  law  the  supreme 
court  wlU  presume  that  evidence  heard  was  sufficient  to 
support  the  findings.  This  is  treating  the  board  as  a 
common  law  jury  and  putting  the  burden  upon  the  one 
who  attacks  the  record  to  furnish  the  evidence.  This 
is  just  opposite  to  the  rule  and  practice  in  chancery. 

Smith-Lohr  Co.  v.  Industrial  Board,  279  111.  88. 

It  is  to  be  noted  that  the  above  case  was  a  review  of 
the  industrial  board's  record  under  a  common  law  writ 
of  certiorari. 

INDUSTRIAIi   BOABD's   CONCLUSIONS   OF    FACT 

It  is  the  conclusions  of  fact  from  the  competent  evi- 
dence before  the  industrial  board,  and  not  the  legal  con- 
clusions, that  will  not  be  disturbed  on  review  by  the  cir- 
cuit and  supreme  courts,  that  view  the  decision  of  the 
board,  as  they  do  the  verdict  of  a  common  law  jory. 
Ultimately,  as  a  jury  is  before  it  acts,  the  industrial 
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board  is  subject  to  the  guidance  and  instruction  of  the 
court,  upon  the  principles  of  law  applicable  to  the  facts 
under  consideration.^' 

BBVIBW  OP  INDUSTRIAL   BOABD'S   EBCOHD   BY  A  COMMON   LAW 
CEBTIOKABI — WBIT  OF  CBBTIOBABI 

The  industrial  board's  record  can  be  reviewed  by  the 
common  law  writ  of  certiorari  issuing  out  of  the  office 
of  the  clerk  of  the  circuit  court,  but  not  out  of  the  su- 
preme court.  In  this  proceeding  the  court  is  not  gov- 
erned by  any  of  the  provisions  of  the  Workmen's 
Compensation  Act.  The  facts  before  the  board  will  not 
be  reviewed  except  so  far  as  necessary  to  determine 
whetiier  it  has  acted  within  or  outside  of  its  limited 
sphere. 

The  Workmen's  Compensation  Act  put  automatically 
all  employers,  who  are  engaged  in  "occupations,"  "enter- 
prises" or  "businesses"  that  are  "extra-hazardous," 
under  its  terms  and  provisions;  it  puts  likewise  outside 
the  provisions  of  the  act  all  employees  "whose  employ- 
ment is  but  casual  or  who  is  not  engaged  in  the  usual 
course  of  the  trade,  business,  profession  or  occupation 
of  his  employer."  It  is  within  the  scope  of  the  inquiry 
under  a  common  law  writ  of  certiorari,  to  determine  from 
the  evidence  preserved  by  stenographic  report  in  the 
record  whether  the  employer  is  liable  because  conduct- 
ing an  occupation  that  is  "extra-hazardous."  And  like- 
wise to  determine  from  the  evidence  submitted  whether 
the  employment  of  the  employee  is  but  casual. 

21 — Bloomington,     Decatur     and  trial  Board  are  not  reriewable  bj 

Cihampidgii  Byroad  Co.  t.  Indoji-  the  eourt    See:   Jurisdietios  of  the 

trial  Board,  276  DL  454  (At.) ;  Chi-  aubjeet  matter,  Bee.  3,  of  the  act 

eago    Packing    Co.    t.    Industrial  "  Sxtra-hazaidona  ooeapatiou"  and 

Board,  282  lU.  407  (At.).  See.    6    ot    the  act    "Employees" 

For  an  exception  to  the  rule  that  wlrne  emploTment  ia  "caanaL" 
eonelnaions  of  fact  bj  th«  ludiu- 
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In  Ealmemann  Hospital  v.  Indastrial  Board,  282  DL 
316,  the  court  says : 

"Only  two  questions  are  presented  for  the  considera- 
tion of  this  coart:  (1)  Was  appellee,  at  the  time  of  the 
accident  in  question,  engaged  in  an  extra-hazardous  oc- 
cupation, and  thereby  conclusively  presumed  to  have 
elected  to  provide  and  pay  compensation  under  the  Work- 
men's Compensation  Act  of  1913,  in  force  at  the  time 
of  the'  accident;  and  (2)  Did  the  injury  and  resultant 
death  arise  out  of  and  in  the  course  of  the  employment." 

BEVIBW  OF  INDDSTEUL  BOAfin  BT  WBIT  OF  CBBTIOBABI 

"The  only  office  which  the  common  law  writ  of  cer- 
tiorari performs  is  to  certify  the  record  of  a  proceeding 
from  an  inferior  to  a  superior  tribmial.  The  superior 
tribunal,  upon  an  inspection  of  the  record  alone,  when 
the  return  is  sufficient,  determines  whether  the  inferior 
tribanai  had  jurisdiction  of  the  parties  and  the  subject 
matter,  and  whether  it  has  exceeded  its  jurisdiction,  or 
has  otherwise  proceeded  in  violation  of  law.  •  •  • 
An  exception  to  that  rule  is  made  when  the  question  is, 
whether  jurisdictional  facts  were  or  were  not  proved. 
"  *  "  The  industrial  board  has  no  jurisdiction  to  ap- 
ply the  act  to  persons  or  corporations  who  are  not  sub- 
ject to  its  provisions  or  to  an  accident  not  within  the 
provisions  of  the  act.  •  •  •  The  record  in  this  case 
properly  contains  a  stenographic  report  preserving  all 
the  evidence  that  was  considered  by  the  industrial  board 
by  the  positive  requirements  of  paragraph  (e)  of  sec- 
tion 19  of  the  Workmen's  Compensation  Act  of  1913, 
and  it  was  therefore  properly  certified  by  that  board  as 
a  part  of  the  record.  We  think  it  therefore  proper  for 
us  to  review  the  record,  including  the  evidence  certified, 
and  from  the  same  determine  the  two  jurisdictional  ques- 
tions presented  for  our  consideration  in  this  appeal." 

See  further  as  to  above  exception  to  rule :    Under  Jo- 
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risdiction  of  Subject  Matter,  "Estra-Haiairdous"  occu- 
pation, section  3  of  the  act  (a).  Section  5  of  the  Act 
"Casual  Employee.'"* 

In  Smith-Lohr  Coal  Co.  v.  Industrial  Board,  279  EI. 
88  (Af.).  The  industrial  board's  record  was  reviewed 
under  a  common  law  writ  of  certiorari.  Here  the  em- 
ployee sought  to  have  a  statutory  review  of  the  industrial 
board's  record  but  the  court  held  that  the  only  question, 
that  ooald  be  considered,  was  whether  the  board  was 
acting  within  its  statutory  jurisdiction.  The  jurisdic- 
tional point  was,  that  the  record  failed  to  show  that  the 
employer  had  notice  of  the  accident  and  that  the  evidence 
did  not  support  the  award. 

The  reply  of  the  court  is,  that  the  evidence  taken  by 
the  conmiittee  of  arbitration  did  show  that  the  claimant 
had  notified  plaintiff  of  his  injury  verbally  (279  lU.  92), 
and  that  additional  evidence  had  been  taken  by  the  board 
and  that  "it  must  also  be  assumed  that  the  additional 
evidence  offered  supported  the  finding  of  the  board  on 
the  question  of  temporary  and  total  disability." 

PBOVISIONS  OP  STATUTE  POE  BBVIBW 

The  statute  provides*'  that  the  decision  of  the  "in- 
dustrial board  may  be  reviewed  in  the  circuit  court  of 
any  county  where  any  of  the  parties  defendant  may  be 
found."  The  party  desiring  to  have  a  review  files  a 
praecipe  and  the  clerk  of  the  court  issues  a  writ  of  cer- 
tiorari, which  must  be  served  on  some  member  of  the 
board  or  the  secretary  of  the  board;  all  other  persons 
in  interest  shall  be  served  by  scire  facias.  Service  may 
also  be  had  upon  the  board  and  all  parties  in  interest 
by  mailing  notices  to  the  last  known  place  of  residence 

22— Oonrtflr  t.  Indoatrial  BoArd,  23— Bee.  1»  (f),  Smb.  Lam,  1917, 

SH  m.  488;  Bur's  Ezprew  Oo.  v.  p.  fi02. 
Induatrial  Board,  282  lU.  816  (B. 
B.). 


itizecoy  Google 


720  S-rATUTOBT  Peocebdinqs 

if  tiiKt  parties  ten  (10)  days  before  the  return  dav  of 
tiie  writ.  Any  party  in  interest  may  also  have  a  review 
by  bill  in  chancery  filed  in  any  county  where  any  of  the 
parties  defendant  may  be  found.  Errors  of  law  only 
are  passed  upon  in  review;  and  the  proceeding  to  review 
must  be  "commenced  within  twenty  (20)  days  of  the 
receipt  of  the  notice  of  the  de<flsion  of  the  board.** 

The  statute  also  provides  that  the  decrees,  judgment, 
and  orders  of  the  circnit  conrt  may  be  reviewed  on  ques- 
tions of  law  only  by  the  supreme  court  upon  a  writ  of 
error. 

IfBTHOD  OF  QETTINQ  IUPB0TE1C8NT  BOABD  BECOKD  INTO 
CntOUTT  COUBT 

In  Forsclmer  &  Co.  v.  Industrial  Board,  278  HI.  99, 
the  court  says:  "The  office  of  the  writ  of  certiorari  is 
to  bring  before  the  circuit  court  for  review  the  decision  of 
the  industrial  board  upon  questions  of  law  only.  ■  "  * 
The  return  to  the  writ  must  show  that  the  industrial 
board  had  jurisdiction  to  make  the  order  and  in  doing 
so  it  acted  legally." 

In  this  case  the  employee  made  application  under  sec- 
tion 9  to  have  his  compensation  paid  in  a  lump  sum. 

"Copies  of  the  notices  of  the  parties  filing  the  petition 
for  commuting  the  award  to  a  lump  sum  are  included 
in  the  return  to  the  writ,  but  when  they  were  served, 
how  they  were  served,  or  whether  they  were  served  at 
all  is  not  shown,  except  by  recitals  in  the  industrial 
board's  record."    •    •    • 

"We  do  not  decide  whether  this  would  constitute  an 
insuperable  defect,  but  whether  it  would  or  not,  it  would 
at  least  be  much  better  practice  for  the  return  to  show 
service  of  the  notice  otherwise  than  by  a  recital  in  the 
order  of  the  board  that  proper  notice  had  been  given." 

The  notice  given  said  that  a  heariug  would  be  bad 
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on  the  18th  of  May.    The  board  did  not  show  that  any 
hearing  was  had  npon  that  day. 

Bat  on  the  25th  of  May  counsel  for  the  petitioner 
stated  to  the  board  that  he  would  like  to  have  the  record 
show  that  the  employee  appeared  on  the  18th  and  that 
certain  facts,  naming  them  were  sworn  to  by  employee. 
The  court  says :  That  whether  the  employer  was  bound 
to  appear,  there  was  no  legal  and  competent  evidence 
that  would  authorize  the  board  to  change  the  award  to 
a  lump  sum. 

CEHTIOBABI  AT  COMMON  LAW  AND  UNDBB  COMPENSATION  ACT 
DIFFBBBNTIATBD 

In  The  People  ex  rel.  v.  McGoorty,  270  111.  610,  the 
distinction  is  pointed  out  between  the  common  law  writ 
of  certiorari  and  the  writ  of  certiorari  that  is  referred 
to  in  section  19  of  the  Compensation  Act,  under  which 
alone  the  orders. and  the  decrees  of  the  industrial  board 
can  be  reviewed. 

The  Compensation  Act  is  a  statutory  proceeding  and 
the  legislature  had  the  power  to  provide  how  cases  aris- 
ing under  the  act  shall  be  reviewed.  And  the  fact  that 
one  way  has  been  provided  excludes  every  other  way. 

The  functions  of  the  circuit  court,  when  a  writ  of 
certiorari  is  sued  out  under  the  Compensation  Act,  is 
entirely  different,  "From  the  powers  of  the  court  (quot- 
ing from  page  621  HI.  270)  when  the  conmion  law  writ  of 
certiorari  has  been  sued  out,  in  which  the  court  conld 
only  review  the  record  of  the  proceedings  and  either  dis- 
miss the  petition  and  quash  the  certiorari,  or  quash  the 
proceedings. 

"In  case  a  suit  in  chancery  is  brought  in  the  circuit 
court,  as  provided  in  clause  (f)  the  duties  and  powers 
of  the  court  therein  prescribed  are  different  from  the 
powers  and  duties  of  the  court  in  other  chancery  pro- 
ceedings.  In  short,  all  proceedings  under  the  Workmen's 
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Compensation  Act  are  purely  and  entirety  statutory,  and 
if  a  writ  of  certiorari  is  awarded  by  the  circnit  conrt 
or  a  suit  in  chancery  is  commenced,  the  proceedings 
thereunder  are  not  the  same  as  in  other  similar  suits 
but  are  governed  wholly  by  the  statute  in  question. 
Where,  in  special  statutory  proceedings,  one  form  of  re- 
view is  specifically  pven,  all  other  forms  of  review  are 


On  whom  is  the  burden  of  preserving  the  evidence  that 
will  support  a  decision  of  the  industrial  board? 

In  chancery  the  burden  is  upon  the  party  who  takes 
a  decree,  an  a£Srmative  decree,  Qoleas  it  is  merely  a  de- 
cree dismissing  the  bill  for  want  of  equity,  of  preserv- 
ing the  evidence  that  will  support  the  decree.  On  review 
there  will  be  no  presumptions  that  any  evidence  was 
heard  that  does  not  appear  in  the  record,  or  that  there 
is  any  other  support  for  the  action  of  the  conrt  than 
appears  in  the  record  takien  up  for  review. 

In  Bradley  Manfg.  Works  v.  Industrial  Board,  283 
m.  468,  John  Garrett  in  his  notice  of  claim  said :  That 
he  sustained  injury  May  12, 1915  while  "raising  a  heavy 
piece  of  iron  or  machinery  to  attach  or  hook  to  a  car- 
rier," etc,  and  that  he  was  ."suddenly  struck  with  paral- 
ysis, caused  from  heavy  lifting."  The  committee  to 
whom  the  matter  was  referred  found  that  he  was  not 
entitled  to  compensation. 

On  review  before  the  industrial  board,  counsel  for  the 
employer  made  a  motion  attacking  the  jurisdiction  of 
the  board  on  the  ground  that  the  daimant  had  not  filed 
a  properly  authenticated  report  of  the  evidence  heard  by 
the  committee.  The  industrial  board  overruled  the  mo- 
tion, heard  further  evidence,  and  made  an  award. 

On  writ  of  certiorari  the  circuit  court  quashed  and  set 
aside  said  award  and  made  an  order  that  the  case  was 
proper  for  review  in  the  supreme  court. 
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In  Bnataining  the  act  of  the  circuit  court,  ttie  supreme 
court  says:  "The  decision  of  the  industrial  board  does 
not  purport  to  set  out  the  testimony  heard  by  it,  even 
in  substance,  but  gives  the  conclusions  of  the  board  drawn 
from  the  testimony.  Those  conclusions  appear  to  have 
been  drawn  from  evidence  that  plaintiff  in  error's  injury 
resulted  from  a  fall  "while  descending  the  stairs"  and 
striking  his  head  against  frame  of  a  door." 

The  court  says:  "So  far  as  this  record  shows,  no 
notice  was  ever  given  defendant  in  error  of  any  injury 
resulting  from  a  fall  down  a  stair." 

Conrt  says  this  is  lack  of  evidence  and  not  insufficient 
evidence. 

Court:  "Plaintiff  in  error  contends  that  the  evidence 
heard  by  the  industrial  board  on  review  not  having  been 
preserved  it  will  be  presumed  it  was  sufficient  to  sustain 
board's  decision  and  relies  upon  Smith  case,  279  HI.  88." 
This  presumption  could  not  be  indulged  because  the  law 
practice  is  followed  in  making  up  the  record. 

CONSTITUTION 

In  a  study  and  construction  of  the  Workmen's  Com- 
pensation Act  the  following  clauses  of  the  constitution, 
that  limit  the  power  of  the  legislature  must  be  kept  in 
mind: 

No  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law.    Section  2,  article  2. 

The  right  of  trial  by  jnry  as  heretofore  enjoyed,  shall 
remain  inviolate;  but  the  trial  of  civil  cases  before  jus- 
tices of  the  peace  by  a  jury  of  less  than  twelve  men  may 
be  authorized  by  law.    Section  5,  article  2. 

Every  bill  shall  be  read  at  large  on  three  different 
days,  in  each  house;  and  the  bill  and  all  amendments 
thereto  shall  be  printed  before  the  vote  is  taken  on  its 
final  passage ;  and  every  bill  passed  by  hoik  houses  shall 
be  signed  by  the  speaker  thereof.     No  act  hereafter 
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passed  shall  embrace  more  than  one  snbjeot,  and  that 
shall  be  expressed  in  the  title.  •  *  •  Section  13, 
article  4, 

The  supreme  conrt  shall  consist  of  seven  judges,  and 
shall  have  original  jurisdiction  in  cases  relating  to  the 
revenue,  in  mandamus  and  habeas  corpus,  and  appellate 
jurisdiction  in  all  other  cases.  •  •  •  Section  2,  ar- 
ticle 6. 

The  circait  courts  shall  have  original  jurisdiction  of 
all  causes  in  law  and  equity,  and  such  appellate  juris- 
diction as  is  or  may  be  provided  by  law.  •  •  •  Sec- 
tion 12,  article  6. 

The  general  assembly  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated  cases,  that  is 
to  say:  For  granting  to  any  corporation,  association 
or  individual  any  special  or  exclusive  privilege,  im- 
munity or  franchise  whatever.    Section  22,  article  4. 

In  the  Deibeikis,  Appellant  v.  The  Link-Belt  Co.,  261 
111.  454,  the  court  held  that  the  act  was  not  in  violation 
of  said  section  5,  article  2.  The  act  was  again  sustained 
upon  the  same  point  in  Dietz  v.  The  Big  Muddy  Coal 
Co.,  263  ni.  480. 

In  Dragovioh,  Adm'r,  v.  The  Iroquois  Iron  Co.,  269 
111.  478,  the  court  held  that  the  act  was  not  in  violation 
of  said  section  13,  article  4.  The  same  point  was  made 
against  the  act  and  overruled  in  Richardson  Adm'r  v. 
Sears,  Roebuck  &  Co.,  269  111.  478. 

Crooks  V.  Tazewell  Coal  Co.,  263  111.  343  (Af.).    Case. 

Richardson,  Adm'r  v.  Sears,  Roebuck  &  Co.,  271  DL 
325  (R.  R.).    Act. 

Frey,  Def.  v.  Kerens-Donnewald  Coal  Co.,  271  111.  121 
(Af.).    Act. 

Nakwosas  v.  Western  Paper  Stock  Co.,  272  HI.  138 
(Af.).    Case. 

Devine,  Adm'r  v.  Delano  et  al.,  R-eceivers,  272  111,  166 
(Af.).    Case. 

BeU  V.  Toluca  Coal  Co.,  272  lU.  576  (Af.).    Case. 
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Von  Boeckmann  v.  Com  Products  Refining  Co.,  274 
m  605  (R.  R.).    CaBe. 

Constitutionality  of  the  act  sustained  in  the  above 
cases. 

In  Parker-Washington  Co.  v.  The  Industrial  Board, 
274  111.  498,  it  was  held  that  the  act  was  not  in  violation 
of  said  section  22,  article  4. 

In  Courter,  Petitioner  v.  The  Simpson  Construction 
Co.,  264  HL  488  (writ  dismissed),  it  was  held  that  clause 
(f)  of  section  19  of  the  Act  of  1913,  was  unconstitu- 
tional because  it  was  an  attempt  to  confer  original  ju- 
risdiction upon  the  supreme  court,  in  violation  of  section 
2,  article  6. 

In  Lavin,  Admr.  v.  The  Wells  Bros.  Co.,  272  111.  609, 
and  Christensen  v.  The  Bartelmann  Co.,  273  111.  346, 
the  question  arose  whether  by  viri;ue  of  section  10  of 
the  Act  of  1911  in  view  of  section  12,  article  6  (the  su- 
preme court  shall  have  jurisdiction  of  all  causes  in  law 
and  equity),  an  appeal  could  be  prosecuted  from  the 
circuit  court  direct  to  the  appellate  court.  The  court 
held  that  an  appeal  would  lie  by  virtue  of  section  8  of  the 
Appellate  Court  Act  and  section  91  of  the  Practice  Act, 
notwithstanding  there  was  no  provision  in  the  act  for 
Buch  appeal. 

"all  causes  in  law  and  equity" — MEANING  OF  THE  TEEM 
— ^SHPLOYEES  CLAIM  A  PBOPEBTY  BIQHT  WITHIN  TEBMS  OF 
THE  CONSTITUTION 

IJi  support  of  the  proposition,  that  an  employee's  claim 
for  compensation  for  injuries  sustained  by  negligent  acta 
of  the  employer  within  the  meaning  of  section  12,  article 
6,  of  the  constitution,  is  a  property  right  of  which  the 
circuit  court  has  original  jurisdiction,  the  court  observes : 

*'We  have  held  that  the  term  "suit  or  proceeding  at 
law  or  in  'chancery,'  and  the  similar  expression  used 
in  the  constitntion,  'all  causes  in  law  and  equity,'  in- 
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dude  every  claim  or  demand  in  a  court  of  jastice  which 
was  known  at  the  adoption  of  the  conatitntion  as  an  ac- 
tion at  law  or  a  suit  in  chancery  and  aU  actions  since 
provided  for  in  which  personal  or  property  rights  are 
involved  of  the  same  nature  as  previously  existing  ac- 
tions at  law  or  in  eqnity,  but  they  do  not  apply  to  spedal 
statutory  proceedings  involving  rights  and  providing 
remedies  which  were  not  of  a  kind  previously  existing 
either  at  law  or  in  equity.  (Douglas  v.  Hutchinson,  183 
IlL  323;  Grier  v.  Cable,  159  idem  29;  Braeggemann  v. 
Young,  208  idem  181 ;  Myers  v.  Newcomb  Drainage  Dis- 
trict, 245  idem  140.)  These  cases  decide  that  the  presen- 
tation of  a  claim  in  the  county  court  and  the  proceed- 
ings there  for  its  allowance  and  classification,  the  con- 
test of  an  election  and  the  proceedings  for  the  establish- 
ment of  a  drainage  district  are  all  statutory  proceedings, 
to  which  the  term  '  suit  or  proceeding  at  law  or  in  equity' 
does  not  apply.  The  rights  sought  to  be  secured  by  such 
proceedings  were  conferred  only  by  statute  and  the  man- 
ner of  proceeding  was  not  in  accordance  with  the  com- 
mon law  method.  The'  practice  of  entertaining  an  ap- 
peal from  a  judgment  of  the  circuit  court  rendered  on 
an  appeal  from  a  judgment  of  the  county  court  allowing 
or  rejecting  a  claim  has,  however,  been  uniformly  rec- 
ognized. The  right  sought  to  be  enforced  in  this  pro- 
ceeding is  a  statutory  right  which  did  not  exist  at  com- 
mon law,  is  not  a  claim  for  damages,  but  is  a  claim  for 
compensation  provided  by  the  statute.  "While  it  is  not 
a  right  which  existed  at  common  law,  it  is  not  different 
in  character  from  such  right.  The  claim  to  compensa- 
tion is  a  property  right, — the  right  to  receive  a  sum  of 
money  fixed  by  the  statute  in  such  amounts  and  at  such 
times  as  the  court  shall  determine.  It  is  a  right  of  the 
same  general  character  as  that  of  any  simple  creditor. 
The  method  provided  for  its  enforcement  is  not  in  its 
primary  stages  in  accordance  with  common  law  methods. 
The  selection  of  the  hoard  of  arbitration,  the  hearing  of 
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the  case  on  its  submission  to  them  and  the  finding  made 
by  them  are  purely  statutory,  as  in  the  case  of  a  claim 
presented  in  the  county  court  for  probate;  but,  as  in 
that  case,  the  method  of  enforcement  assumes  a  diSer- 
ent  aspect  in  the  circuit  court  and  the  proceedings  are 
according  to  the  course  of  the  common  law,  the  result 
is  a  judgment  rendered  for  the  payment  of  money  and 
the  award  of  execution  for  its  collection.  The  manner 
of  beginning  the  proceeding  in  the  circuit  court  is  not 
substantially  different  from  an  appeal  from  the  judg- 
ment of  the  county  coart  on  a  probate  claim  or  an  appeal 
from  a  justice  of  the  peace,  and  it  is  almost  exactly  the 
procedure  provided  for  the  review  of  the  judgments  of 
justices  of  the  peace  by  writ  of  certiorari.  .  The  char- 
acter of  the  right,  the  method  of  procedure  and  the  judg- 
ment rendered  are  all  of  the  kind  recognized  by  the  com- 
mon law  and  bring  the  case  within  the  terms  of  the 
statute  providing  for  appeals  to  the  appellate  court.'* 

In  Casparis  Stone  Co.  v.  Industrial  Board,  278  m. 
77,  it^was  held  that  the  "classification"  provided  for  in 
the  act  bore  a  reasonable  relation,  to  the  objects  sought 
to  be  accomplished  and  was  uniform  as  to  all  members 
of  the  class  to  which  it  was  made  applicable,  and  hence 
was  not  in  violation  of  section  22,  article  4. 

In  Keeran  v.  Peoria,  Bloomington  &  Champaign  Trac- 
tion Co.,  277  ni.  413,  it  was  contended  that  section  29 
of  the  act,  that  divides  third  persons,  who  inflict  in- 
juries upon  the  servants  of  others,  into  two  classes — 
those  who  have  accepted  the  provisions  of  the  act  and 
those  who  have  not  accepted  said  provisions — ^was  in  vio- 
lation of  section  22,  article  4.  But  it  was  held  that  it  was 
not  class  legislation,  because  the  employee  had  the  right 
of  election.  It  was  by  virtue  of  his  contract  of  hire  that 
he  had  parted  with  his  right  of  action  against  a  third 
person  and  had  a  right  against  the  master  to  obtain  a 
fixed  and  definite  sum  from  him. 

It  was  held  that  the  provisions  of  section  29  were  rea- 
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sonably  within  tbe  title  of  the  act  and  therefore  not  in 
violation  of  section  2,  article  6, 

In  Crooks,  Appellee  v.  The  Tazewell  Coal  Co.,  263  HI. 
343,  following  the  Deibeikis  case,  in  an  action  on  the  case, 
the  court  observed: 

"Appellant  cannot  insist  that  appellee  be  bound  by 
all  the  provisions  of  a  law  which  appellant  has  elected 
not  to  be  bound  by.  There  was,  therefore,  no  error  in 
permitting  appellee  to  show  that  appellant  had  elected 
not  to  come  under  the  act,  nor  in  giving  the  instruetioiis 
on  behalf  of  the  appellee,  which  were  drawn  upon  the 
theory  that  the  defenses  of  assimied  risk,  fellow-servant, 
and  contribntbry  negligence  were  not  available,  except 
that  the  latter  might  be  shown  for  the  purpose  of  reduc- 
ing the  damages.  Nor  was  it  error  to  refuse  the  instruc- 
tions of  appellant  which  were  based  upon  the  above- 
named  defenses."  In  this  case  the  constitntionality  of 
the  Act  of  1911,  as  a  whole,  is  sustained.  The  Act  of 
1911  is  again  sustained  for  the  same  reason  as  was  stated 
in  the  Deibeikis  case,  in  Dietz,  Appellee  v.  The  Big 
Muddy  Coal  &  Iron  Co.,  263  ni.  480,  action  on  the  case. 

In  Dragovich,  Adm'r,  Appellee  v.  Iroquois  Iron  Co., 
269  ni.  478,  the  court  held  that  the  Act  of  1911  was  not 
open  to  the  attack  as  being  unconstitutional,  because  in 
its  passage  certain  requirements  of  the  constitution  had 
not  been  observed. 

The  same  point  was  made  against  the  Act  of  1911,  in 
Richardson,  Adm'r,  Appellant  v.  Sears,  Roebuck  &  Co., 

271  HI.  325,  and  overruled. 

The  same  point  was  made  against  the  Act  of  1911,  in 
Frey,  Defendant  in  error  v.  The  Kerens-Donnewald  Coal 
Co.,  271  HI.  121,  and  overruled. 

The  same  point  was  made  against  the  Act  of  1911,  in 
Nakwosas,  Appellant  v.  The  Western  Paper  Stock  Co., 

272  HI.  138,  and  overruled. 

The  same  point  was  made  against  the  Act  of  1911,  in 
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Devine  v.  Delano,  272  111.  166,  and  overruled.  Action 
on  the  case. 

In  Bell,  Appellee  y.  Toluca  Coal  Co.,  272  111.  576,  the 
court  again  sustained  the  constitutionality  of  the  Act 
of  1911. 

Von  Beeekmann,  Appellee  v.  The  Com  Products  Re- 
fining Co.,  274  HI.  605  (E.  &  B.).  This  was  an  action 
on  the  case.  In  the  declaration  the  allegation  was  that 
the  defendant  was  on  May  11,  1913,  operating  a  glucose 
factory  in  Pekin,  and  the  employee  was  injured  while  in 
the  exercise  of  due  care  and  caution,  in  consequence 
of  the  defendant's  violation  of  the  factory  act,  in  failing 
to  cover  certain  exposed  cog-wheels.  The  appellant 
filed  a  general  issue  and  special  pleas  averring  that  both 
were  under  and  bound  by  the  provisions  of  the  Work- 
men's Compensation  Act  of  1911.  The  employee  filed 
a  replication  setting  forth  that  the  Workmen's  Com- 
pensation Act  of  1911  was  invalid  because  the  act  was 
not  printed  before  a  vote  was  taken  upon  its  final  pas- 
sage. The  employer  demurred  to  the  replication.  The 
oonrt  heard  evidence  on  the  question,  overruled  the  de- 
murrer, and  held  the  act  invalid  for  the  reason  set  forth 
in  the  replication.  Thereafter,  on  the  trial  of  other  is- 
sues, the  court  entered  judgment  on  a  verdict  of  $10,000. 
Appeal  was  taken  to  the  Appellate  Court  of  the  3rd  Dis- 
trict, and  was  thereafter  on  the  constitutional  question 
transferred  to  the  snpreme  court.  The  court  says  that, 
notwithstanding  the  fact  that  the  constitutional  ques- 
tion is  no  longer  open,  the  appellee  is  entitled  to  have 
the  cause  reviewed  in  this  court  The  court  then  re- 
ferred to  section  3  of  the  Act  of  1911  and  says  that  the 
act  was  passed  in  a  manner  provided  by  the  constitution 
and  the  circuit  court  erred  in  holding  the  act  invalid, 
citing  the  Dragovich  case  and  the  Frey  case. 

In  Parker-Washington  Co.,  Plaintiff  in  error  v.  The 
Industrial  Board,  274  HI.  498  (Af.),  the  point  was  urged 
that  section  31  of  the  Act  of  1913  was  unconstitational 
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as  requiring  an  nnreasonable  and  arbitrary  classifiea- 
tion,  setting  apart  contractors  from  all  other  classes  of 
persons  and  imposing  burdens  upon  tliem  that  are  not 
imposed  upon  others.  In  holding  that  section  31  of  the 
act  was  not  unconstitutional,  the  court  says : 

"This  court  has  repeatedly  held  that  the  legislature 
mi^  legally  classify  persons  so  long  as  the  law  making 
the  classification  is  general  and  has  some  reasonable  re- 
lation to  the  end  sought,  so  that  the  difference  between 
the  classes  is  not  a  purely  arbitrary  one.  Citing  antiior- 
ities.  A  law  is  uniform  when  all  the  persons  brought 
within  the  relation  and  circumstances  provided  for  are 
affected  alike." 

Chicago  Eailways  Co.,  Plaintiff  in  error  v.  The  In- 
dustrial Board,  276  111.  112  (Af.).  This  was  a  writ  of 
error  to  review  a  judgment  confirming  an  award  of  the 
industrial  board  under  the  Act  of  1913.  It  was  con- 
tended that  the  Act  of  1913  is  unconstitutional  becaoae 
it  interfered  with  the  freedom  of  contract,  is  class  legis- 
lation and  gives  special  privileges  to  certain  individuals 
which  are  denied  to  others.  Following  the  Deibeikis 
case  the  court  held,  that  there  was  no  material  distinc- 
tion between  the  Acts  of  1911  and  1913  as  regards  em- 
ployers engaged  in  extra-hazardous  occupations  and 
further  that  the  clause  "carriage  by  liuid  or  water"  in 
section  3,  paragraph  (a),  Act  of  1913,  includes  a  street 
railway  company. 

SECTION   29  OF  THE  ACT  OF  1913,  SESSION  LAWS,  P.  354 

The  validity  under  the  constitution  and  the  construction 
of  section  29,  have  been  considered  and  determined  by 
the  supreme  court  in  Keeran,  Adm'r,  Appellant  v.  The 
Peoria,  Bloomington  &  Champaign  Traction  Co.,  277 
HI.  413  (R.  &  R.);  Friebel,  Appellant  v.  The  Chicago 
City  Railway  Co.  et  al.,  280  111.  76  (Af.) ;  and  Johnson, 
Plaintiff  in  Error  v.  Choate,  284  111.  214  (Af.).  All  three 
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of  these  cases  were  actions  on  the  caae,  and  by  an  em- 
ployee or  his  legal  representative  against  a  third  party, 
not  his  employer.  The  Employment  Act  was  applicable 
in  all  these  cases  either  on  account  of  election  by  the 
parties,  or  on  acooont  of  the  accident  having  occurred 
in  an  extra-hazardous  occupation.  In  the  Keeran  caae, 
it  was  contended  "that  the  provision  of  section  6,  that 
no  conunon  law  or  statutory  right  to  recover  damages 
shall  be  available  to  any  employee  within  the  provisions 
of  the  act,  or  to  anyone  dependent  upon  him,  or  to  his 
legal  representatives,  applies  only  to  suits  or  claims 
against  the  employer  and  has  no  reference  to  claims 
against  third  persons;  that  if  it  is  regarded  as  apply- 
ing to  claims  against  third  persons  for  injury  occasioned 
by  their  negligence,  this  section  and  section  29  are  un- 
constitutional because  based  on  class  legislation,  con- 
trary to  section  22  of  article  4  of  the  constitution,  and 
because  the  title  of  the  act  is  not  specific  enough  to  in- 
clude the  provisions  of  section  29,  and  because  that  sec- 
tion is  not  germane  to  the  act  and  causes  the  act  to  in- 
clude more  than  one  snbject.  The  appellant  also  con- 
tends that  the  pleas  do  not  state  facts  showing  that  the 
decedent's  employers  were  under  the  "Workmen's  Com- 
pensation Act, 

"If  section  6  were  to  be  construed  alone  the  appel- 
lant's claim  in  regard  to  its  meaning  wonld  have  much 
force,  but  the  rule  of  construction  requires  the  whole 
act  to  be  construed  together,  and  in  determining  the 
meaning  of  section  6  the  provisions  of  section  29  cannot 
be  disregarded.  The  two  sections,  when  construed  to- 
gether, must  be  regarded  as  meaning  that  no  common 
law  or  statutory  right  to  recover  damages  for  any  acci- 
dental injury  arising  out  of  and  in  the  course  of  his 
employment  shall  be  available  to  any  employee,  either 
against  his  employer  or  against  any  third  person  whose 
negligence  may  have  occasioned  the  injury,  where  such 
person  had  also  elected  to  be  bound  by  the  act,  the 
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employer  in  sach  case  being  subrogated  to  the  right  of 
the  employee  or  his  personal  representative  to  recover, 
and  the  amount  of  the  recovery  being  limited  to  the 
aggregate  amoant  of  compensation  payable  nnder  the 
act.  Where,  however,  the  injury  for  which  compensa- 
tion is  payable  nnder  the  act  was  not  proximately 
caused  by  the  negligence  of  the  employer  or  his  em- 
ployees and  was  caused  by  the  negligence  of  some  other 
person  who  bad  elected  not  to  be  bound  by  the  act,  then 
an  action  may  be  brought  to  recover  damages  by  the 
injured  employee,  or  his  personal  representative,  or  the 
employer,  according  to  circumstances.  It  was  clearly 
the  intention  of  the  legislature  that  no  employee  who  is 
under  the  provisions  of  the  act  shall  receive  more,  and 
that  no  employer  who  is  under  the  provisions  of  the  act 
shall  pay  more  for  an  injury  to  such  an  employee  aris- 
ing out  of  and  in  the  course  of  the  employment,  than  the 
amount  of  compensation  fixed  by  the  act  The  act 
divides  employers  and  employees  who  have  accepted  the 
provisions  of  the  act  from  employers  and  employees  who 
have  not  accepted  the  provisions  of  the  act,  and  it  estab- 
lishes a  different  rule  in  regard  to  the  respective  rights 
and  liabilities  of  all  employers  and  employees  under  the 
act  from  that  which  applies  to  employers  Mid  employees 
not  under  the  act.  This  classification  the  appellant  re- 
gards as  unreasonable  so  far  as  it  concerns  the  liability 
of  employers  who  are  under  the  act  to  the  employees  of 
others  who  are  under  the  act. "  Quoted  from  277  DL  413- 
419. 

PUBFOBE  AND  OBJECT  OF  THE  ACT 

In  speaking  of  the  purpose  and  object  of  the  enact- 
ment of  the  Workmen's  Compensation  Act,  the  court 
continues:  "The  Workmen's  Compensation  Act  is  an 
entire  departure  from  the  common  law  in  regard  to  the 
relation  of  master  and  servant.    It  does  not  rest  on  the 
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theory  of  negligence,  but  on  the  theory  that  the  injuries 
to  workmen  and  deaths  cansed  by  accidents  in  any  busi- 
ness should  be  regarded  as  a  part  of  the  expense  of  the 
business  and  should  be  borne  by  the  business.  We  have 
held  the  act  constitutional  in  many  decisions,  beginning 
with  Deibeikis  v.  Link-Belt  Co.,  261  lU.  454.  It  is  elec- 
tive, and  results  in  two  systems  in  the  law  of  the  state 
by  which  the  rights  of  employers  and  employees  are 
governed.  Under  the  act  the  amount  which  a  workman 
may  recover  for  a  particular  injury  is  fixed  by  law.  He 
may  recover  this  amount  regardless  of  the  cause  of  the 
injury,  the  fault  of  his  employer,  or  his  own  negligence, 
80  long  as  it  arose  out  of  and  in  the  course  of  his  employ- 
ment. This  valuation  applies  to  all  injuries  which  come 
within  the  provisions  of  the  act  and  to  all  persons  who 
come  within  its  provisions,  and  it  is  not  an  unreason- 
able classification  which  applies  the  rule  uniformly  to 
all  persons  affected  by  the  act.  The  act  is  elective,  both 
for  employers  and  employees.  It  is  apparent  that  the 
legislature  considered  the  law  of  negligence  as  applied 
to  the  relation  of  master  and  servant  as  unsatisfactory 
in  its  results  and  sought  by  this  act  to  secure  to  injured 
workmen  and  their  dependents  a  more  certain,  prompt 
and  inexpensive  relief  than  the  common  law  action 
afforded,  by  imposing  upon  the  employer,  as  incident  to 
his  business,  the  burden  of  providing  for  the  loss  suf- 
fered by  his  employees  from  injuries  received  in  his 
business  according  to  a  certain  definite  scale.  The  bur- 
den was  not,  however,  imposed  absolutely.  The  system 
was  submitted  to  each  employer  and  employee  for 
acceptance  or  rejection.  The  employers  who  accepted 
the  provisions  of  the  act  assumed  the  definite  liabilities 
it  imposed  upon  them  in  consideration  of  their  exemp- 
tion from  their  common  law  liability,  while  the  em- 
ployees who  accepted  surrendered  their  common  law 
rights  in  consideration  of  the  definite  remedy  given  by 
the  act.   The  provisions  of  the  act  become  a  binding  con- 
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tract  as  to  all  who  accept  them.  So  far  as  employers  and 
employees  under  the  Act  are  nuconcemed,  all  accidental 
injuries  to  workmen  arising  out  of  and  in  the  course  of 
their  employment  are  to  be  paid  for  by  the  employer  in 
whose  service  the  injury  occurred,  or  the  employer  neg- 
ligently causing  the  injury,  at  the  rate  fixed  in  the  sched- 
ule established  by  the  act.  This  provision  constitutes 
.part  of  the  contract  entered  into  by  the  election  to  accept 
the  provisions  of  the  act  It  is  competent  to  enter  into 
such  agreement,  and  no  constitutional  rights  are  violated 
by  its  enforcement."    Quoted  from  277  DL,  p.  420-1. 

EMPLOTEB 

What  common  law  rights  does  the  employer  lose  by 
electing  to  be  bound  by  the  Workmen's  Compensation 
Actf 

Ist.  He  loses  the  right  of  trial  by  jury  guaranteed  by 
the  constitution.'* 

2nd.  He  loses  the  right  to  interpose  as  a  defense, 
assnmed  risk,  contributory  negligence,  and  fellow- 
servant.'"' 

3rd.  He  loses  the  right  to  defeat  a  recovery  because 
guilty  of  no  negligence  "  and  to  rest  npon  the  common 
law  doctrine  of  damntim  absque  injuria. 

In  Deibeikis  v.  Link  Belt  Co.  (261  HI.  465),  the  court 
says,  in  construing  section  3  of  the  act,  and  replying  to 
the  contention  that  "it  deprived  the  employee  of  his  com- 
mon law  remedies,  while  it  allowed  the  employer  to 
retain  them:" 

"This  is  clearly  a  misapprehension,  as  the  proviso  in 

24 — DeibeikJB  v.  T;in>  B«lt  Co.,  Non-rMidaiit  alien  TelAtiTM  of  • 
261  HI.  4S5;  Grooki  t.  The  Tawwell  deceued  omplo/M,  who  in  liis  lite- 
Coal  Co.,  203  lU.  343.  time   eontribntad   to   their   npport, 

25 — See.  1,  par.   (c) ;   Sec  8,  par.  ma^  claim  eompensatioa  under  pro- 

(a).  Tiaions  o{^ the  act.    Victor  Chemical 

26— Caaparis  Stone  Do.  t.  Tba  Ta.-  Worka  t.  The  Indnatrial  Board,  271 

dOBtrial  Board,  27S  HI.  77.  CL  11. 
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that  section  enlarges  the  remedy  of  the  employee  and 
coireapondingly  restricts  that  of  the  employer.  By  this 
proviso,  in  case  an  employee  receives  an  injury  as  the 
result  of  the  intentional  omission  of  the  employer  to 
comply  with  statutory  safety  requirements,  the  em- 
ployer, although  having  elected  to  come  within  the  pro- 
visions of  the  act,  cannot  avail  himself  of  anything  in 
the  act  to  affect  his  liability  under  such  circumstances. " 
4th.  The  employer  loses  the  right  to  make  a  private 
contract  with  his  employee  with  reference  to  liaMlity  for 
fature  injuries  sustained  by  the  employee.  Li  Chicago 
Railways  Co.,  plaintiff  in  Error  v.  The  Indastrial  Board 
(276  m.  112),  it  was  contended  that  the  plaintiff  in  error 
was  not  liable  under  the  Workmen's  Compensation  Act 
in  consequence  of  a  private  agreement  entered  into  be- 
tween employer  and  employee,  whereby  the  employee 
agreed  to  assume  all  risks  of  accidents  and  to  acquit  the 
plaintiff  in  error  of  all  liability  therefor,  ]ji  overruling 
this  point,  the  court  eays;  "The  Workmen's  Compensa- 
tion Act  is  the  declared  public  poli<7  of  the  state  upon 
the  subject  embraced  in  the  statute,  and  provides  a 
method  by  which  employers  may  exempt  themselves 
from  providing  and  paying  compensation  under  the  act 
to  employees  for  accidental  injuries  sustained  and  aris- 
ing out  of  and  in  the  course  of  the  employment  It  is 
contrary  to  the  policy  of  the  act  to  allow  an  employer, 
while  choosing  to  come  mider  the  provisions  of  the  stat- 
ute, by  not  filing  an  election  in  writing  to  the  contrary, 
to  relieve  itself  from  liability  under  the  act  by  private 
agreement  or  contract  with  the  employee."  See  Devine 
V.  Delano,  272  HI.  166,  as  to  clauses  in  employee's  con- 
tract thai  waive  the  liability  of  employer,  being  void. 

COMMON  LA.W  DEFENSES  OF  ASSUMED  BIBE,  FELLOW  SEBVANT 
AND   CONTBIBUTOBy   NBGLIOEKCB 

5th.  In  an  action  upon  the  case,  where  the  employer 
had  elected  not  to  come  under  the  Workmen's  Compen- 
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sation  Act  of  1911  (Crooks,  Appellee  v.  The  Tazewell 
Coal  Co.,  263  HI.  343),  the  appellant  contended  that  the 
amoimt  that  the  employee  could  recover,  should  be  lim- 
ited by  the  provision  of  the  Workmen's  CompensatioD 
Act:  In  reply  to  this  contention  the  court  says:  "When 
the  employer  has  elected  not  to  be  bound  by  the  act,  then 
the  parties  are  remitted  to  their  action  at  law,  and  are 
governed  in  all  respects  by  the  rules  and  priueiplea  of 
law  applicable  to  such  action,  except,  alone  as  to  the 
matter  of  defenses  of  assumed  risk,  fellow-servant,  ttnd 
contributory  negligence. 

"Appellant  cannot  insist  that  appellee  be  bound  by  all 
the  provisions  of  a  law  which  appellant  has  elected  not 
to  be  bound  by.  There  was,  therefore,  no  error  in  per- 
mitting appellee  to  show  that  appellant  bad  elected  not 
to  come  under  the  act,  nor  in  giving  the  instructions  ou 
behalf  of  the  appellee  which  were  drawn  upon  the  theory 
that  the  defenses  of  assumed  risk,  fellow-servant,  and 
contributory  negligence  were  not  available,  except  that 
the  latter  might  be  shown  for  the  purpose  of  reducing 
the  damages." 

Employers  lose  their  common  law  rights  by  not  elect- 
ing to  come  under  the  provisions  of  the  Act  of  1911. 

Devine,  Adm'r  v.  Delano  et  al.,  272  HI.  176.  and  Bell  v. 
Toluca  Coal  Co.,  272  HI.  576,  were  actions  on  the  case; 
and  in  both  of  them  it  was  held  that  the  employers  hav- 
ing elected  not  to  come  under  the  provisions  of  the  Act 
of  1911,  they  could  not  escape  liability  to  their  employees 
for  injuries  sustained  because  the  employees  had  as- 
sumed the  risk,  or  because  the  injury  was  proximately 
caused  by  the  contributory  negligence  of  the  employee. 

EXTBA-HAZABDOUS 

In  Scully  V.  Industrial  Board,  284  111.  567  (Af.).  Here 
the  employee  worked  at  excavating,  connecting  sewer 
pipes  and  water  pipes  with  the  street  mains.    He  was 
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injured  while  riding  with  his  employer  in  an  auto  from 
a  pipe  yard  to  the  place  where  he  was  to  work.  The 
truck  was  struck.  The  court  says,  that  the  buBiness  was 
extra-hazardous,  because  it  is  a  matter  of  common 
knowledge  that  sudi  trenches,  as  the  employee  was 
employed  to  excavate,  extend  under  sidewalks  and  under 
buildings,  and  the  workman  is  exposed  to  dangers  that 
would  not  apply  to  a  servant  that  was  making  an  exca- 
vation for  a  post,  etc. 

If  an  employer  is  engaged  in  any  "occupation," 
"enterprise"  or  "business,"  that  is  termed  by  the 
statute  extra-hazardous,  he  is  brought  automatically 
under  the  statute  and  must  pay  compensation  accord- 
ing to  the  schedule  therein  named,  unless  he  elects  not 
to  provide  and  pay  according  to  said  schedule. 

But,  if  he  does  elect  not  to  so  provide,  then  in  an 
action  on  the  case  against  him  by  the  employee,  he  loses 
the  right  to  interpose  the  defenses  of  assumed  risk,  con- 
tributory negligence  and  fellow-servant. 

In  Uphoff  V.  Industrial  Board,  271  HI.  312  (R.  E.),  a 
carpenter  named  Bruner  was  building  a  broom-corn  shed 
for  a  farmer,  who  had  been  a  farmer  for  18  years ;  and 
Bruner  had  worked  at  the  carpenter  trade  for  30  years. 
It  was  held,  that  the  building  of  this  crib  or  broom-corn 
shed  could  not  be  included  under  the  terms:  "occupa- 
tion," "enterprise"  or  "business"  and  it  could  not  be 
included  under  the  term  "extra-hazardous" — "the  legis- 
lature did  not  intend  to  include  work  that  every  one 
knows  is  not  estra-heizardous." 

In  McLaughlin  v.  Industrial  Board,  281  HI.  100  (E.). 
Here  one  of  the  commissioners  of  highways  hired 
a  party  to  plow,  grade  a  road  and  haul  stumps,  after 
they  were  pulled  out.  Hilger  was  employed  by  this 
party. 

Kennedy  and  Binaker  were  employed  by  the  same 
party  to  blow  out  the  stumps. 

Hilger  bored  some  holes  under  some  stumps  and  his 

S.P.— 4T 
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companion  lighted  the  fnee  and  put  in  two  sticks  of 
dynamite.  In  the  blasting  that  followed  Hilger  was 
Mlled. 

The  court  says:  "We  are  not  able  to  agree  with  the 
contention  that  Hilger  waa  engaged  in  fin  eztra-haz- 
ardons  occupation."  "A  common  public  dirt  road  is 
no  doubt  a  structure  as  commonly  defined  and  under- 
stood, but  it  is  certainly  not  a  structure  within  the  mean- 
ing of  said  act.  Neither  can  it  be  said  that  the  building 
or  repairing  of  an  ordinary  dirt  road  is  an  extra- 
hazardous occupation  within  the  meaning  of  said  stat- 
ute. If  Hilger'a  occupation  was  an  extra-hazardous  oc- 
cupation within  the  meaning  of  the  statute,  it  was 
because  of  the  fact  that  the  commissioners  were  using 
explosive  materials  in  dangerous  quantities  while  blast- 
ing out  stumps  and  not  by  reason  of  the  fact  that  they 
were  building  or  repairing  a  structure." 

Here  the  court  says  that  the  industrial  board  had  no 
jurisdiction. 

CASUAL  BMFLOTMENT 

A  plasterer,  who  had  been  employed  to  plaster  a  ceil- 
ing, fell  from  a  ladder  on  which  he  was  standing  and 
broke  his  back.  The  job  was  practically  finished,  the 
agreed  price  was  $4.00  a  day.  He  had  worked  for  the 
same  party  years  before,  but  done  nothing  else  that 
year.    The  court  says : 

"In  our  judgment  the  legislature  never  intended  an 
employee  who  was  engaged  for  a  job  lasting  only  three 
or  four  days  to  be  within  the  terms  of  the  act,  even 
though  the  same  employee  had  been  employed  at  irreg- 
ular intervals  during  several  previous  years  to  perform 
similar  jobs.  This  being  so,  there  can  be  no  recovery, 
under  the  statute,  for  this  injary."  Judgment  of  Oie 
circuit  court  reversed. 
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Anrora  Brewing  Co.  v.  Industrial  Board,  277  111.  142. 
(B.). 

The  word  "casual"  in  the  statute  has  reference  to  the 
contract  of  service,  and  not  to  the  particular  item  of 
work  being  done  at  the  time  of  the  "injury";  quoted 
from  page  571,  Scully  Case,  284  HI.  567. 

ACCmSNTAL 

Court  says:  "It  is,  therefore,  clear  that  the  word 
'accident'  and  'accidental  injury,'  used  in  the  act 
were  meant  to  include  every  injury  suffered  in  the  course 
of  employment  for  which  there  wae  an  existing  right  of 
action  at  the  time  the  act  was  passed ;  also  to  extend  the 
liability  of  the  employer  to  make  compensation  for  in- 
juries for  which  he  was  not  previously  liable." 

Matthiessen  &  Hegeler  Zinc  Co.  v.  Industrial  Board, 
284  BL  378  (Af.). 


Section  5  of  the  act  enumerates  the  persons  to  be  in- 
cluded under  the  term  "employee": 

First — Every  person  in  the  service  of  the  state, 
county,  city,  town,  township,  incorporated  village,  or 
school  district,  body  politic,  or  municipal  corporations 
therein,  under  appointment,  or  contract  of  hire,  express 
or  implied,  oral  or  written,  except  any  official  of  the 
state,  or  of  any  county,  city,  town,  township,  incorpo- 
rated village,  school  district,  body  politic,  or  municipal 
corporation  therein;  with  certain  other  enumerated  ex- 
ceptions. 

Second — Every  person  in  the  service  of  another  under 
any  contract  of  hire,  express  or  implied,  oral  or  written, 
including  aliens,  and  minora  who  are  legally  permitted 
to  work  under  the  laws  of  the  state,  who,  for  the  purpose 
of  this  act,  shall  be  considered  the  same  and  have  the 
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Bame  power  to  contract,  receive  payments  and  give  quit- 
tances therefor,  as  adult  employees,  but  not  inclnding 
any  person  whose  employment  is  but  casual  or  who  is 
not  engaged  in  the  usual  course  of  the  trade,  business, 
profession,  or  occupation  of  hia  employer:  provided, 
that  the  employee  shall  not  be  included  within  the  pro- 
visions of  this  act  when  excluded  by  the  laws  of  the 
United  States  relating  to  liability  of  employers  to  their 
employees  for  personal  injuries  where  such  laws  are 
held  to  be  exclusive. 

COMMON   LAW  BIGHTS  LOST 

What  common  law  rights  does  the  employee  lose  by 
electing  to  be  bound  by  the  Workmen's  Compensation 
Actt 

First — He  loses  the  right  of  trial  by  jury  that  is  guar- 
anteed by  the  constitution.'' 

Second — He  loses  the  common  law  or  statutory  right 
to  recover  damages  for  injury  or  death  under  an  action 
on  the  case."* 

In  return  he  gets  a  special  investigation  of  the  facts 
of  his  case  by  one  man  specially  appointed  for  the  pur- 
pose, or  a  committee  of  men  specially  appointed  with  a 
hearing  in  the  vicinity  where  the  accident  occurred,  and 
opportunity  to  submit  all  the  evidence  oral  and  docu- 
mentary that  could  be  offered  before  a  jury,  without  the 
delay  and  struggle  with  regard  to  its  admission,  that  is 
incident  to  contested  actions  on  the  case  in  the  common 
law  courts.  "A  quick  adjustment  of  injuries  according 
to  fixed  rules."'* 

Second — He  gets  a  re-hearing  on  review  before  the 
industrial  board  with  an  opportunity  to  submit  any  more 

27 — Sess.  Laws,  1911,  p.  315.  dastrjal  Board,  274  ID.  11;  Eeenn, 

2S — Sec.   e,  SesB.  Lam  1913,  p.  Adm.,  App«)laiit  t.  P.  B.  A  T.  Co., 

340.  277  111.  413  (B.  B.). 
29 — Victor  Cbemieal  Works  v.  In- 
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evidence,  that  may  have  been  omitted,  before  five  men 
who  are  specially  appointed  to  devote  their  time  and 
attention  solely  to  the  complaints  of  the  employee  clasB. 

Third — He  has  gained  a  certainty  of  recovery  under 
a  fixed  Bchednle '"  if  he  can  establish  by  competent  evi- 
dence that  he  has  sustained  injnry  "arising  ont  of  and 
Id  the  course  of  the  employment."*^ 

Fourth — ^There  remains  to  hun  the  common  law  right 
of  a  review  of  all  questions  of  law  that  arise  on  the  facts 
developed  before  the  arbitrator  or  the  board. 

BIGHTS  UNDEB  THE  STATUTE 

In  behalf  of  the  employee  in  Deibeikis  v.  Link  Belt 
Co.,  261  DL  454,  in  an  action  on  the  case,  the  act  was 
assailed  as  unconstitutional:  (1)  It  is  not  a  proper  exer- 
cise of  the  police  power;  (2)  it  is  class  legislation;  (3) 
it  delegates  judicial  powers;  (4)  it  vests  the  judiciary 
with  executive  powers;  (5)  it  deprives  the  employee  of 
the  right  of  trial  by  jury;  (6)  it  subjects  the  employee 
to  onreasonable  search;  (7)  it  deprives  the  employee 
of  his  right  to  contract  and  of  his  nataral  right  of 
waiver. 

The  eoort  held,  that  the  act  was  not  obnoxious  to  any 
of  these  objections.  The  principal  one,  that  it  deprives 
the  employee  of  a  jury  trial,  is  met  by  the  reply:  That 
the  act  is  elective.  Within  thirty  days  of  the  date  of  the 
employment,  the  employee  has  the  right  to  notify  the 
indastrial  board  that  he  has  elected  not  to  be  bound  by 

30 — Bees.  7  and  B,  Seas.  Laws  portion  of  section  1  of  the  Act  of 
1917,  pp.  4P3-4;  See,  9,  Seta.  Laws  leil  irhieh  provided  that  ftn  am,- 
1910,  p.  40S.  ployer  who  elected  not  to  accept  tiie 
31— -See.  1,  Sesa.  Lawi  1913,  p.  proTiaionB  of  the  act  would  therebjr 
837.  be  deprived  of  the  common,  law  de- 
It  Aonld  be  obaerred  that  aeetion  feoMa  is  limited  hj  the  Act  of  1913 
1  of  the  Act  of  Ifill  referred  to  in  (Sec.  3,  Seaa.  Laws,  p.  339)  to  eztra- 
the  above  opinion  263  IlL  4B0  was  hasardODB  oceupationa. 
■mended  b;  the  Act  of  1913.    That 
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the  provisiona  of  the  act.  In  case  he  does  this,  he  is 
liable  to  have  interposed  by  the  employer,  in  tin  action 
on  the  ease  for  injuries  suffered,  the  conunon  law  de- 
fenses known  as  contributory  negligence,  assumed  risk 
and  fellow-servant. 

In  an  action  upon  the  case  (Dietz  v.  Big  Muddy  Coal 
Co.,  263  HI.  480),  the  declaration  averred  that  the 
employer  had  elected  not  to  provide  and  pay  compen- 
sation onder  the  Statute  of  1911,  and  that  the  employee 
had  accepted  all  the  provisions  of  the  said  act  and  was 
bound  thereby.  In  this  case  a  judgBoent  of  $1,500  was 
rendered  for  the  employee;  on  appeal  in  behalf  of  the 
employer,  it  was  contended  that  the  court  erred  in  not 
allowing  the  employer  to  interpose  the  common  law  de- 
fenses. In  sustaining  the  ruling  of  the  lower  court,  the 
court  observes: 

"Appellant  contends  that  under  the  proper  construc- 
tion to  be  given  to  the  Workmen's  Compensation  Act 
the  defenses  of  assumed  risk,  fellow-servant  and  con- 
tributory negligence  are  not  affected  by  the  act  as  to 
employers  who  have  never  elected  to  pay  compensation 
in  accordance  with  the  provisions  thereof." 

After  holding  that  the  averment  in  the  dedaration, 
that  the  employee  had  elected  to  accept  all  the  provisions 
of  the  "Workmen's  Compensation  Act,  should  be  regarded 
as  surplusage,  the  court  continues : 

"Both  parties  (quoting  from  page  484)  to  this  caase 
seem  to  be  under  the  impression  that  in  some  i)ray  appel- 
lee must  be  regarded  as  under  the  Workmen's  Compen- 
sation Act,  in  order  to  cut  off  the  common  law  defenses 
above  referred  to.  This  is  clearly  a  misapprehension 
of  the  meaning  of  the  act  itself." 

After  quoting  section  3  (Act  1911),  the  court  says: 

"The  legislature  has  by  language  too  clear  for  con- 
struction taken  away  the  common  law  action  as  to  all 
employees  who  have  elected  to  be  governed  by  said  act 
The  existence  or  non-existence  of  the  common  law  de- 
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fenses  depends  upon  the  status  of  the  employer  in  re- 
spect to  the  act  and  not  the  status  of  the  employee." 

Then  after  referring  to  section  1  (Act  1911),  tiie  court 
continues : 

"It  was  (qnoting  from  page  486)  manifestly  the  in- 
tention of  the  legislature  to  make  the  act  applicable 
to  all  employers  witfcin  the  enumerated  employments, 
unless  and  until  notice  in  writing  of  their  election  to 
the  contrary  is  filed  with  the  State  Bureau  of  Labor 
Statistics.  All  of  the  employees  to  whom  the  act  applied 
were  likewise  automatically  made  subject  to  the  law. 
Both  the  employer  and  the  employee  in  the  specified 
employments  became  subject  to  the  act  without  any 
affirmative  action  upon  their  part.  The  elective  feature 
of  the  act  is  to  be  exerdsed  to  avoid  being  governed 
thereby,  and  not  to  cause  the  act  to  be  applied  in  any 
given  case." 

JUBBDIOHON  OP  PABTIBS 

In  order  that  the  industrial  board  may  have  jurisdic- 
tion of  the  parties,  it  must  affirmatively  be  made  to 
appear  upon  its  records  that  the  employee,  unless  it  is  a 
case  of  mental  incapacity,  has,  vnthin  thirty  days  after 
the  accident,  given  notice  to  the  employer  apprising  him 
of  his  claim  for  compensation,  stating  his  name  and 
address,  the .  approximate  date  and  place  of  accident, 
and  the  cause  of  the  accident.  It  must  also  be  made 
to  appear  that  a  claim  for  compensation  has  been  made 
within  six  months  after  the  accident,  or  in  the  event 
payments  have  been  made,  that  written  claim  for  com- 
pensation has  been  made  within  six  months  after  the 
payments  have  ceased.  In  the  first  instance  the  statute 
does  not  declare  what  notice,  whether  written  or  oral, 
shall  be  given  to  the  employer.    It  is  held,  however," 

32— Parker- WaBhington  Oo.  t.  (Af.) ;  Solmrbaii  lee  Co.  v.  nie  In- 
lodutiiia     Boud,     271    HL     tfS      doBtrial  Board,  874  UL  630  (Af.). 
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that  BuflSeient  facta  must  appear  upon  its  record  from 
which  it  can  conclusively  be  presunaed  that  the  employer 
had  notice  from  Bourees  other  than  directly  from  the 
employee. 

Section  24  of  the  Workmen's  Compensation  Act  of 
1913  provides:  "No  proceedings  for  compensation 
under  this  act  shall  be  maintained  unless  claim  for  com- 
pensation has  been  made  within  six  months  after  the 
accident,  or  in  the  event  that  payments  have  been  made 
under  the  provisions  of  this  act,  unless  written  claim  for 
compensation  has  been  made,  within  six  months  after 
such  payments  have  ceased."  This  provision  of  the 
statute  is  mandatory. 

Haiselden  v.  The  Industrial  Board,  275  111.  114  (Re- 
versed). 

Conway  Co.  v.  Industrial  Board,  282  111.  313  (Af- 
firmed). 

Bushnell,  Plaintiff  in  Error  v.  Industrial  Board,  276 
lU.  262  (Reversed). 

WHA.T  INDUSTBUL  BOABD's  BBCOBD  MUST  SHOW 

To  sustain  the  industrial  board's  jurisdiction  of  the 
subject-matter  (Res),  it  must  affirmatively  be  made  to 
appear  upon  its  records  that  employer  and  employee 
caimot  agree  in  regard  to  some  question  of  law  or  fact 
with  reference  to  an  injury  sustained  by  an  employee 
arising  out  of,  and  in  the  course  of,  the  employment." 

The  reason  for  this  is,  the  industrial  board  is  a  conrt 
of  limited  statutory  power,  and  there  are  no  presump- 
tions that  it  is  acting  within  the  scope  of  its  power  fur- 
ther than  it  so  appears  from  its  record.  Just  how  this 
must  appear  has  not  been  clearly  and  definitely  decided, 

In  cases  ot  mental  ineapaeltj  of  33 — Victor  Chemieal  Woika  v.  In- 

the  emplofM,  notice  mnst  be  giT«n       duBtrial  Board,  S74  HL  11   (Af.). 
within   At  moiitba  after  aneh   acci- 
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bat  in  Conway  v.  Industrial  Board  (282  HI.  313),  it  was 
contended  that  the  industrial  board  had  no  jurisdiction 
because  there  was  no  dispute  between  the  parties  as  to 
any  question  of  law  or  fact  prior  to  the  filing  of  the 
petition.  But  it  was  held,  as  section  6  took  away  from 
the  employee  all  other  right  of  action,  a  failure  to  pay 
on  demand  would  be  construed  as  presenting  a  question 
for  the  determination  of  the  board. 

SECTION  3.     DEFENSES 

The  validity  of  proceedings  under  section  three 
(1913)  of  the  act  depends  upon  the  industrial  board  hav- 
ing jurisdiction  of,  or  dominion  over  certain  enumer- 
ated "occupations,"  "enterprises*  or  "buainesses" 
rather  than  the  person  of  the  employer. 

Section  three  provides  that  it  shall  not  be  a  defense 
that  the  employee  assumes  the  risk  of  the  employment, 
that  the  injury  or  death  was  caused  in  whole,  or  in  part 
by  the  negligence  of  a  fellow-servant,  or  that  injury  or 
death  was  approximately  caused  by  the  negligence  of  the 
employee.  The  court  in  putting  a  limited  construction 
upon  this  section  (Vaughan's  Seed  Store  v.  Simonini, 
275  111.477)  says: 

"The  third  section  refers  primarily  to  the  business 
and  not  to  the  person  of  the  employer.  Its  provisions 
expressly  apply  only  to  employers  engaged  in  the  spec- 
ified extra-hazardous  occupations,  and  provide  that  in 
any  action  to  recover  damages  against  such  an  employer 
it  shall  not  be  a  defense  that  the  employee  assumed  the 
risk  or  that  the  injury  was  caused  by  the  negligence  of 
a  fellow-servant  or  by  the  contributory  negligence  of  the 
employee.  These  provisions  cannot  be  extended  to 
apply  to  eausea  of  action  not  having  any  connection  with 
the  extra-hazardous  occupations  mentioned.  If  a  man 
who  was  engaged  in  the  business  of  a  building  contractor 
in  Chicago  and  who  had  elected  not  to  provide  and  pay 
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compensation  according  to  the  provisions  of  the  act 
shonid  also  be  conducting  a  drygoods  store  in  Rockford, 
and  should  be  sned  by  a  clerk  in  the  store  for  an  injury 
caused  by  the  negligent  arrangement  of  the  stock  of 
goods,  the  contributory  negligence  of  the  clerk,  his 
assumption  of  the  risk  or  the  negligence  of  a  fellow- 
servant  causing  the  injury  wonld  constitute  a  defense, 
for  this  would  not  be  an  action  against  an  employer 
engaged  in  a  hazardous  occupation.  To  give  the  act  any 
other  interpretation  would  be  to  render  it  unconstitu- 
tional. The  drygoods  merchant  who,  having  no  other 
business,  had  not  elected  to  provide  and  pay  compensa- 
tion according  to  the  provisions  of  the  act  would  not  be 
deprived  of  these  common  law  defenses,  and  it  would 
not  be  a  reasonable  classification  to  allow  such  defenses 
to  one  merchant  and  deny  them  to  another,  under  pre- 
cisely the  same  circumstances,  because  the  latter  was 
also  engaged  in  an  extra-hazardous  occupation  else- 
where. The  reasonable  interpretation  of  paragraph  (b) 
of  section  3  is,  that  the  provisions  of  paragraph  (a) 
shall  only  apply  to  an  employer  engaged  in  the  extra- 
hazardous occupations  mentioned,  so  far  as  such  extra- 
hazardous occupations  are  concerned."  Quoted  from  275 
Dl.  p.  482-3. 

AWABD  MAY  BE  BEVIEWBD 

"An  agreement  or  award  under  this  act,  providing 
for  compensation  in  instalments,  may  at  any  time  with- 
in eighteen  months  after  such  agreement  or  award,  be 
reviewed  by  the  industrial  board  at  the  request  of  either 
the  employer  or  the  employee  on  the  ground  that  the 
disability  of  the  employee  has  subsequently  recurred, 
increased,  diminished,  or  ended;  and  on  such  review 
compensation  payments  may  be  re-established,  in- 
creased, diminished  or  ended:  Provided,  that  the  board 
shall  give  fifteen  days'  notice  to  the  parties  of  the  hear- 
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ing  for  review."    Quotation  from  Sees.  Laws,  p.  350» 
1913.    See.  19  (h).    '    •    ' 

Under  the  provisions  of  this  paragraph,  the  filing  of 
the  petition  will  be  sufficient  to  give  the  board  jurisdic- 
tion of  the  snbject-matter,  but  before  it  can  act,  "an 
agreed  statement,  of  the  facts"  or  the  "stenographic 
report  of  the  proceedings'*  that  supports  the  previous 
award,  mast  be  produced  by  the  party  applying  for  the 
change  in  the  award,  and  "the  only  additional  evidence 
which  may  be  offered  is  upon  the  question  whether  the 
disability  has  recurred,  increased,  diminished  or  ended 
since  the  time  of  the  making  of  the  award.  The  award 
constitutes  a  final  adjudication  upon  all  matters  in  dis- 
pute np  to  the  time  of  the  hearing  at  which  the  award 
is  made."'* 

JUBISDICnON  OF  THE  SCIBJBOT-MA.TTBB — ^BBVIBW  OF  lUPBOVS- 
MENI  BOABD'B  YTSDISa 

Employers  who  are  engaged  in  "occupations,  enter- 
prises or  businesses"  enmnerated  Id  paragraph  (h)  of 
section  3  of  the  act."" 

And  employees  "whose  employment  is  but  casual  or 
who  is  not  engaged  in  the  nsual  course  of  the  trade, 
business,  profession  or  occupation  of  his  employer. "'° 

The  determination  from  the  facts  developed  before  the 
industrial  board,  whether  a  liability  upon  the  employer 
is  automatically  imposed  under  section  3  of  the  act,  is 
a  jurisdictional  question.'^ 

The  determination  from  the  facts  developed  before 

34 — Simpaon  Ccmstraetion.  Oo.  t.  S8 — Bmi.    Lawa    "'EmpiajtOBai" 

IndnitriAl  Board,  27S   DL  366    (B.  1913,  p.  340. 

B.) ;  Bloomlngton,  Decatur  t  Oham-  37— Victor  GhemlMl  Work*  v.  Id- 

paign  B.  B.  Co.  V.  Incttutrial  Board,  doctrial  Board,  274  UL  11;  Eeonaii, 

276  UL  120  (B.  B.).  Adm.,  Appellant  t.  P.  R  a  T.  Co., 

3S— SeM.    Laws    "BmpIOTmeiit"  277  m  413  (B.  B.). 
19IS,  p.  400. 
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the  industrial  board,  whether  an  employee  is  automat- 
ically brought  into  the  class  that  is  termed  casual  under 
section  5  of  the  act,  ia  a  jnrisdictioual  qnestian."" 

In  these  two  instances  the  role,  that  the  conclusions  of 
fact  of  the  industrial  board  are  conclusive  and  not  re- 
viewable, is  not  observed.  The  reason  for  this  is,  that 
the  sovereignty  of  the  industrial  board  is  not  plenary 
but  limited  and  the  common  law,  or  human  reason  upon 
whidi  it  is  based,  is  the  final  arbiter. 

EXTBA.-HAZABD0U8  BMPLOXMENT 

Though  the  employer  may  be  engaged  in  an  occapa' 
tion,  enterprise  or  business  that  is  extra-hazardous 
under  the  terms  of  section  3  of  the  act,  to  sustain  the 
power  and  jurisdiction  of  the  industrial  board  in  mak- 
ing an  award  for  the  injury  to  or  the  death  of  an  em- 
ployee, it  must  affirmatively  appear  upon  its  record 
that  the  employee,  under  and  in  pursuance  of  his  con- 
tract of  hire  was  necessarily  brought  within  the  field  of 
danger.  In  other  words  it  must  appear  that  the  field 
of  danger  and  the  field  of  employment  are  co-extensive, 
or  at  least  that  one  in  some  degree  impinges  upon  the 
other.  If  this  does  not  a£Srmatively  appear,  the  act  of 
the  industrial  board,  in  awarding  compensation,  will  be 
held  void  on  direct  attack. 

This  principle  is  well  illustrated  in  Marshall,  Adm'x 
V.  City  of  Pekin,  276  111.  187.  In  this  case  a  special 
policeman  (desk  sergeant)  "was  accidentally  killed  in 
the  city  hall  as  he  stooped  over  his  desk,  by  the  discharge 
of  his  own  revolver,  which  was  fired  by  falling  out  of  his 
pocket  and  striking  the  edge  of  a  cuspidor."  The  city 
had  for  several  years  maintained  a  free  carriage  bridge 

36— Bees.  7  and  8,  Sew.  Lam 
1917,  pp.  493-4:  Bee  9,  Seas.  I^we 
UlS,  p.  405. 
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across  the  Illinois  fiiver,  but  it  had  never  elected  to  come 
under  the  provisions  of  the  act. 

The  industrial  board  awarded  the  administratrix 
$2,400,  which  was  anstained  by  the  oircuit  coart.  This 
award  was  held  for  naught  and  the  judgment  of  the  cir- 
cuit court  reversed,  because  the  field  of  hazard,  wherein 
there  was  a  statutory  assumption  on  the  part  of  the  em- 
ployer to  make  compensation  to  employees  for  injuries 
suffered,  and  the  field  of  employment  neither  coincided 
or  even  touched. 

INTEapBETATION   OF  STATUTE — EXTHA-HAZABDOUS 
EMPLOTUENTB 

Clause  3,  -pa,i&gT&ph  (b)  of  sections  3  and  31  of  the 
Act  of  1913  construed. 

Parker- Washington  Co.,  Plaintiff  in  Error  v.  The  In- 
dustrial Board,  274  lU.  498  (Af.). 

The  Parker- Washington  Co.  doing  contracting  work, 
including  street  paving  and  tunneling,  was  operating 
under  the  Workmen's  Compensation  Act.  This  company 
entered  into  a  contract  with  the  Bessemer  Teaming  Co. 
to  haul  and  deliver  crushed  stone.  Harry  Crampton,  in 
the  employ  of  the  Beasmer  Teaming  Co.,  while  driving 
a  two-horse  team  hauling  a  load  of  crushed  stone,  in  the 
act  of  reaching  over  to  whip  the  horses  fell  under  the 
wheels  of  the  wagon  and  was  killed.  The  Bessemer  Team- 
ing Co.  was  a  partnership  of  which  A.  W.  Kenney  was 
one  of  the  two  members.  The  widow  of  the  decedent 
filed  a  claim  with  the  industrial  board  against  Kenney 
and  obtained  an  award  of  $2,912,  but  no  effort  was  made 
to  recover  thereon  becanae  Kenney  was  insolvent.  The 
accident  occurred  September  25,  1914.  On  January  13, 
1915,  a  claim  was  filed  with  the  industrial  board  against 
the  Parker- Washington  Co.  The  board  found  that  the 
Washington  Co.  was  under  the  act,  that  Kenney  and 
J.  P.  Bessmer  were  partners  and  sub-contractors  of  the 
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Parker-Washington  Co.  at  the  time  of  the  accident,  and 
that  the  Parker- Washington  Co.  was  liable  and  an  award 
was  granted  of  $2,912. 

The  court  says  in  its  opinion  that  the  plaintiff  in  error 
bad  never  elected  to  come  within  the  provisions  of  the 
act,  nor  had  it  given  notice  that  it  woald  not  come  under 
the  act.  Its  liability,  therefore,  would  depend  upon  the 
question  whether  it  was  engaged  in  an  occupation,  busi- 
ness or  enterprise  declared  to  be  extra-hazardous. 

"We  are  of  the  opinion,  also,  that  the  occupation, 
enterprise  or  business  in  which  plaintiff  in  error  was 
engaged  at  the  time  of  the  accident  if  it  was  not  engaged 
in  construction  work,  but  only  in  the  hauling  of  this 
crushed  stone,  can  fwrly  be  held  to  come  within  the  pro- 
visions of  clause  3  of  said  paragraph  (b), — ^tbat  is,  that 
it  was  engaged  in  a  business  or  enterprise  of  carriage 
by  land.  The  enterprise  cannot  be  considered  a  mere 
incident  to  the  general  business  in  which  plaintiff  in 
error  was  engaged.  It  was  the  business  or  enterprise 
itself.  The  legislature  imdoubtedly  had  in  mind  the 
danger  run  by  workmen  who  have  to  handle  property 
on  a  large  scale  in  carriage  by  land  or  water.  This  con- 
clusion is  not  in  any  way  in  conflict  with  the  reasoning 
or  finding  in  Uphoff  v.  Industrial  Board,  271  111.  312. 
If  it  was  only  the  hauling  of  one  load  of  crushed  stone 
by  a  farmer  or  business  man  who  was  not  engaged  in 
construction  or  contracting  work  generally,  andonbtedly 
then  the  proper  conclusion  would  be  to  hold  the  hauling 
of  such  single  load  a  mere  incident  to  the  main  business." 

The  court  .says  that  the  plaintiff  in  error  is  also  liable 
because  it  comes  within  the  provisions  of  section  31  of 
the  act. 

In  Hochspeier,  Plaintiff  in  Error  v.  Industrial  Board, 
278  111.  523  (Reversed),  it  was  held,  that  an  undertaker 
who  lets  his  cars  and  drivers  to  another  undertaker  for 
use  as  funerals  does  not  thereby  become  a  carrier  by 
land,  which  is  one  of  the  occupations  termed  extra- 
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hazardous  by  clause  3,  paragraph  (b)  of  section  3.  In 
differentiating  this  case  from  the  Parker-Washington 
case  the  court  says : 

"That  caae  is  much  relied  on  by  defendants  in  error, 
bat  is  dearly  distinguishable  from  the  case  h«re  under 
consideration.  In  that  case  compensation  was  claimed 
under  the  Workmen's  Compensation  Act  for  the  death 
of  an  employee  who  was  engaged  in  driving  a  team  in 
hauling  for  others  for  hire.  He  was  in  the  employ  of 
the  Bessemer  Teaming  Company,  whose  business  was 
hauling,  with  wagons  and  teams,  goods  or  material  for 
hire.  The  Parker-Washington  Company,  engaged  in 
general  contracting  and  construction,  employed  the' 
Bessemer  Teaming  Company  to  haul  from  a  tunnel 
which  it  (the  Parker-Washington  Company)  was  con- 
structing, a  large  quantity  of  ornahed  stone  and  deliver 
it  upon  certain  streets  for  use  for  paving  purposes.  The 
driver  of  one  of  the  teams  furnished  by  the  teaming 
company  to  do  the  hauling  fell  from  his  wagon,  receiv- 
ing fatal  injuries.  The  teaming  company  was  insolvent 
and  claim  was  made  for  compensation  against  the 
'  Parker- Washington  Company,  which  was  awarded  and 
the  award  was  confirmed  by  this  court.  While  it  was 
not  expressly  so  stated  in  the  opinion,  the  liability  of 
the  Parker- Washington  Company  on  the  ground  that  it 
was  engaged  in  the  occupation  of  carriage  by  land  arose 
from  the  fact  that  the  teaming  company,  the  employer 
of  deceased,  was  engaged  in  the  occupation  of  carriage 
by  land.  The  teaming  company  was  clearly  engaged  in 
the  business  or  enterprise  of  carriage  by  land,  and  liable, 
under  clause  3  of  paragraph  (b)  of  section  3  of  the 
Workmen's  Compensation  Act,  to  provide  compensa- 
tion for  injury  to  its  employees.  The  Parker- Washing- 
ton Company  was  jointly  liable  with  the  teaming  com- 
pany. The  latter  company  being  insolvent,  the  compen- 
sation was  awarded  against  the  Parker-Washington 
Company."   278111.526. 
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In  Hahnemfitm  Hospital  r.  Industrial  Board,  282  IIL 
316,  one  question  presented  was:  Whether  the  Hahne- 
mann Hospital  was  engaged  in  an  eztra-hazardons  occu- 
pation. In  treating  this  question  as  a  garisdictioual  one, 
the  court  observes : 

"The  industrial  board  has  no  jurisdiction  to  apply 
the  act  to  persons  or  corporations  who  are  not  subject 
to  its  provisions  or  to  an  accident  not  within  the  provi- 
sions of  the  act.  •  •  •  The  record  in  this  case  prop- 
erly contains  a  stenographic  report  preserving  all  the 
evidence  that  was  considered  by  the  industrial  board  by 
the  positive  requirements  of  paragraph  (e)  of  section 
19  of  the  Workmen's  Compensation  Act  of  1913,  and  it 
was,  therefore,  certified  by  that  board  as  a  part  of  the 
record.  We  think  it  is,  therefore,  proper  for  us  to  re- 
view the  record,  indoding  the  evidence  certified,  and 
from  the  same  determine  the  two  jurisdictional  ques- 
tions presented  for  our  consideration  in  this  appeal." 

JUBIBDICTION   OF  SUBJECT- MA.TTEB — EXTEA-HAZAED0U8 
EMPLOYMENTS 

In  Vanghan's  Seed  Store,  Defendant  in  Error  v. 
Simonini,  275  HL  477,  the  industrial  board  found  that 
an  employee  who  was  a  farm-hand  of  a  corporation 
which  was  operating  stores  in  Chicago,  was  injured  by 
the  kick  of  a  horse  in  a  stable  on  the  farm.  The  employer 
had  not  elected  to  come  under  the  provisions  of  the  act, 
and  its  liability  depended  upon  the  question  whether  the 
farm-hand  was  engaged  in  an  extra-hazardous  occupa- 
tion. The  industrial  board  found  that  he  was.  The 
supreme  court  in  reversing  the  finding  held,  that  though 
the  branch  of  its  business  conducted  in  Chicago  might 
be  extra-hazardous,  that  conducted  upon  the  farm  was 
not. 

In  the  Suburban  Ice  Co.,  Plaintiff  in  Error  v.  The  In- 
dustrial Board,  274  111.  630  (Af.),  the  industrial  board 
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found  that  the  employer  was  liable  to  its  teamster  {the 
employee)  who  died  from  the  efEeets  of  a  kick  of  a  horse 
in  the  employer's  barn.  The  employer  was  engaged  in 
the  manufacture  and  sale  of  ice  and  the  sale  of  coal, 
coke  and  wood.  The  bam  where  the  injury  occnrred 
was  entirely  disconnected  from  the  ice  plant.  The  em- 
ployer had  never  elected  to  come  under  the  provisions 
of  the  Workmen's  Compensation  Act  and  its  liability 
depended  upon  establishing  the  proposition  that  the  busi- 
ness of  teaming  and  the  work  done  in  the  bam  was  so 
intimately  connected  with  the  main  business  of  the  em- 
ployer as  to  render  the  corporation  liable  for  the  death 
of  the  employee.  In  this  case  the  finding  of  the  industrial 
board  was  susttiined. 

In  Uphoff  V.  The  Industrial  Board,  271  111.  312,  the 
court  held  that  it  was  outside  the  power  and  jurisdic- 
tion of  the  industrial  board  to  extend  the  provisions  of 
the  act  (Par.  (b).  Sec.  3,  Act  of  1913),  to  the  occupation 
of  farming,  and  in  reversing  ordered  the  industrial 
board's  record  to  be  set  aside  and  held  for  naught. 

In  Ho<^speier,  Inc.  v.  Industrial  Board,  278  111.  523, 
the  court  held  that  it  was  outside  the  power  and  juris- 
diction of  the  industrial  board  to  extend  the  provisions 
of  the  act  (Par.  (b),  Sec  3,  Act  of  1913),  to  the  general 
business  of  undertaking.  The  term  "carriage  by  land" 
is  not  broad  enough  to  include  carriage  of  persons  to 
funerals. 

In  Gibson  et  al.  Partners  as  The  People's  Oil  Co.  v. 
The  Industrial  Board,  276  111.  73,  the  court  held  that  the 
industrial  board  was  within  its  power  and  jurisdiction 
in  finding  under  paragraph  (b),  section  3  of  the  Act  of 
1913,  that  the  employer  who  was  engaged  in  the  sale 
and  delivery  of  gasoline  was  liable  to  its  employee  who 
was  killed  while  attempting  to  raise  the  canopy  top  to 
an  empty  gasoline  wagon  on  which  he  was  riding  on  a 
return  trip  from  a  delivery  of  gasoline  made  in  pursu- 
ance of  his  contract  of  hire, 
a  P.— 48 
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"CASDAI,"  CONBTBl:mD 

In  Aurora  Brewing  Co.,  Plaintiff  in  Error  v.  The  In- 
dustrial Board,  277  IIL  142  (Reversed),  the  industrial 
board  found  in  favor  of  a  claimant  who  had  been  en- 
gaged in  plastering  and  slipped  and  fell  from  a  ladder 
on  which  he  was  standing.  He  had  been  working  about 
three  days  and  had  practically  finished  the  job.  The 
word  "caanal"  as  naed  in  section  5  of  the  Workmen's 
Compensation  Act  (1913)  is  construed  for  the  first  time 
in  the  Aurora  Brewing  Co.,  Plaintiff  in  Error  v.  The 
Indostrial  Board,  277  111.  142  (E.  E.).  In  this  case  the 
industrial  board  found  in  favor  of  a  widow  whose  hus- 
band bad  been  engaged  to  plaster  a  ceiling  of  a  room 
that  the  Aurora  Brewing  Co.  was  erecting  as  an  addi- 
tion to  its  bottling  shop,  and  while  engaged  in  plastering 
this  ceiling  the  employee  slipped  and  fell  from  a  ladder 
on  which  he  was  standing  and  died  from  the  effects  of 
the  acindent  within  48  hours.  At  the  time  he  was  in- 
jured he  had  worked  about  three  days,  and  had  prac- 
tically finished  the  job.  He  was  working  for  $4.00  a 
day.  The  price  had  been  agreed  upon  after  he  had  begun 
the  work.  He  was  a  regular  plasterer  and  was  kept 
busy  at  his  work.  He  had  worked  for  this  company  in 
previous  years,  but  this  was  the  first  work  for  It  during 
1914.  Section  5,  in  defining  the  term  "employee"  says 
that  it  shall  "not  include  any  person  whose  employment 
is  but  casual  or  who  is  not  engaged  in  the  usual  coarse 
of  the  trade,  business,  profession  or  occupation  of  his 
employer."  The  court  says  that  this  clause  quoted  above 
differs  from  the  British  Act  in  that  "and"  is  used  in 
place  of  "or,"  and  says  that  "or"  in  the  Illinois  Act 
cannot  be  construed  to  mean  "and"  'the  word  should 
not  be  given  any  but  its  ordinary  meaning  unless  the 
contest  and  the  principal  purpose  to  be  accomplished 
by  all  the  words  seems  to  demand  it.  Such  is  not  the 
case  here.    Under  practically  the  same  wording  of  the 
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MassachnBetts  Act  the  highest  court  of  that  state  has 
held  that  the  word  "or"  coald  not  he  constmed  as  mean- 
ing "and." 

After  reviewing  the  aathorities  the  court  conclude 
that:  "It  would  seem  that  under  the  usual  and  ordi- 
nary use  of  the  word  'casual,'  as  well  as  by  the  reason- 
ing of  the  authorities  most  nearly  analogous,  in  facts, 
to  this  case,  the  deceased  was  engaged  in  a  casual  em- 
ployment at  the  time  of  the  injury.  While  he  had  been 
employed  by  plaintiff  in  error  at  different  times  in  for- 
mer years,  his  employment  could  not  be  characterized  as 
permanent  or  even  periodically  regular.  It  was  a  matter 
of  special  engagement  for  each  particular  time.  He 
could  not  have  complained  if  some  other  person  had 
been  employed  to  do  this,  work  of  plastering  in  his  stead 
or  if  at  the  time  of  the  engagement  some  other  plasterer 
had  been  employed  to  do  a  part  of  the  work.  The  ar- 
rangement for  his  work  for  plaintiff  in  error  at  this 
time  and  previously  was  not  such  as  would  connect  him 
with  the  work  of  the  plaintiff  in  error  in  its  regular  work 
as  a  regular  employee.  Of  course,  this  statute  shonld 
receive  a  liberal  eonatniction  in  order  to  carry  out  its 
purpose  and  objects,  bat  the  court  should  not  give  it  a 
construction  clearly  outside  of  the  legislative  intention. 
If  workmen  employed  only  'occasionally,*  'irregularly,' 
'incidentally'  or  'casually*  ought  to  come  under  the  pro- 
visions of  the  Workmen's  Compensation  Act  as  well  as 
those  who  are  employed  continuously  or  at  stated  or 
regular  intervals,  that  is  a  question  for  the  legislature 
and  not  for  the  courts.  Our  duty  is  only  to  construe 
the  statute  as  we  find  it  and  give  it  a  reasonable  con- 
struction according  to  its  spirit.  In  our  judgment  the 
legislature  never  intended  an  employee  who  was  engaged 
for  one  job  lasting  only  three  or  four  days  to  be  within 
the  terms  of  the  act,  even  though  the  same  employee  had 
been  employed  at  irregular  intervals  during  several  pre- 
vious years  to  perform  similar  jobs.     This  being  so, 
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there  can  be  no  recovery,  under  the  atatute,  for  his  in- 
jury."  Quoted  from  277  DL  p.  149-150. 

QUBSHOIT  OF  WAIVES 

"Counsel  for  defendant  in  error  snggest,  if  they  do 
not  insist,  that  plaintiff  in  error  waived  in  the  trial  court 
the  right  to  raise  the  question  which  we  have  here  dis- 
cussed, by  agreeing  in  the  stipulation  of  facts  that  both 
the  applicant  and  the  respondent  were  working  nnder  and 
subject  to  the  Workmen's  Compensation  Act  of  Illinois. 
We  think  it  is  clear  that  this  stipolation  was  not  intended 
to  cover  the  question  here  passed  upon,  as  that  question 
was  discussed  at  length  before  the  industrial  board  and 
passed  on  squarely  by  it.  Neither  do  we  think  that  nnder 
the  holding  in  Victor  Chemical  Works  v.  Industrial 
Board,  274  111.  H,  it  was  necessary  for  the  plaintiff  in 
error  to  raise  this  question  in  a  formal  pleading  on  the 
hearing  before  the  industrial  board.  That  case  only 
decides  that  if  a  question  is  not  raised  on  the  hearing 
before  the  industrial  board  or  before  the  arbitrators  it 
cannot  be  raised  afterwards  on  review.  That  is  not  the 
situation  here."   Quoted  from  277  III.  p.  150. 

APPOCATION  FOE  JUDGMENT  UlTDEE  SBCTIOK  19  (q), 
ACT   1913 

Application  for  judgment  in  the  circuit  court,  when 
the  employer  neglects  to  pay  the  award  and  no  review 
is  taken  by  him. 

Section  19  (g).  Act  1913,  provides  that  either  party 
may  file  a  certified  copy  of  the  decision  of  the  industrial 
board,  when  no  review  is  had  thereon  and  there  is  a  re- 
fusal to  pay  the  compensation  awarded,  in  the  circuit 
court  of  the  county  in  which  the  accident  occurred,  and 
thereupon  the  court  can  enter  judgment  upon  the  award 
against  the  employer,  together  with  reasonable  costs  in- 
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eluding  attorney  fees.  The  court  cannot  under  the  peti- 
tion inquire  into  the  question  whether  the  board  has 
acted  legally  in  making  the  award. 

This  section  is  only  the  means  provided  for  enforcing 
the  payment  of  the  award.  What  the  circuit  court  is 
called  upon  to  do  is  analogous  to  an  execution  that  issues 
to  a  sheriff  by  the  clerk  of  the  court  for  the  purpose  of 
carrying  into  effect  a  judgment  of  the  court."* 


What  changes  in  the  common  law  and  equity  practice 
has  the  Workmen's  Compensation  Act  made  I 

In  effect  it  has  repealed  the  Statute  of  1837 ;  created 
a  tribunal  with  some  of  the  functions  of  a  chancellor; 
some  of  the  functions  of  a  master  in  chancery;  some 
of  the  functions  of  a  common  law  jury;  it  puts  five 
salaried  men  appointed  by  the  governor,  in  place  of 
twelve  men  drawn  from  the  vicenage;  the  circuit  and 
supreme  courts  are  limited  to  a  review  of  questions  of 
law  prising  upon  facts  submitted  to  and  heard  by  the 
arbitrator  and  the  board  of  review,  whose  function  is 
admijiistrative,  with  no  power  to  rule  on  the  admis- 
sibility of  the  proof. 

The  general  rule  at  common  law,  as  to  the  admission 
of  evidence  is,  does  it  tend  to  prove  the  issue!  The 
question  before  the  arbitrator  or  industrial  board  is: 
Does  the  evidence  tend  to  show  that  the  injury,  of  which 

3^— Fitt  T,  GBntral  lUinola  Fablie  eurred   outside    the    itate   ftnd   for 

Service  Co.,  273   HI.   617    (B.   B.) ;  that    reuon    the    Indostrisl    Board 

BenutelA  t.  Brotbman,  276  DL  890  would  have  no  jmisdietion  of  the 

(A.  F.) ;  IfcMnrra;,  Adm.  t.  Pea-  nihject  matter.     Held  that  wai  a 

bodj  Coal  Co.,  281  HI.  218  (B.  B.) ;  jurisdictional  point  tliat  might  have 

Friedman  Monf.  Co.   t.   Indiutrial  been  raised  on  eertioraTi  but  eonld 

Company,  284  m.  554  (Af.).  not  be  on  applieation  for  Judgment. 

In  Friedman  Manf.  Co.  case  on         See  aeetion  19  of  the  aet  amended 

applieation  for  judgment  the  point  in  1B19,  p.  54S. 
waa    raised:    That    the    Injmy   oe- 
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complaint  is  made,  aroBe  "out  of  and  in  the  coarse  of 
the  employment  T"  In  the  first  instance,  the  employee 
or  his  counsel  must  take  the  responsibility  of  answer- 
ing this  question,  for  no  judicial  answer  can  be  obtained 
without  taking  the  record  to  the  circuit  court  through 
and  by  the  issuance,  of  a  writ  of  certiorari."  (279  DL 
329.) 

The  difficulty,  in  the  practice  before  this  new  tribunal 
is  to  draw  the  line  between  propositions  of  fact,  as  to 
which  the  industrial  board's  decision  (finding)  "shall,  in 
the  absence  of  fraud,  be  conclusive,"  and  propositions 
of  law  which  can  alone  be  determined  by  the  circuit  court 
or  finally  by  the  supreme  court  on  a  writ  of  error. 

The  reality  of  this  difficulty  will  appear  from  an  ex- 
amination of  the  cases  that  have  arisen  since  the  enact- 
ing of  the  act. 

In  Hochspeier  v.  The  Industrial  Board,  278  111.  523, 
the  industrial  board  found  that  the  plaintiff  in  error,  a 
corporation  that  was  engaged  in  the  undertaking  busi- 
ness was  subject  to  the  act,  because  it  was  conducting  a 
business  that  was  extra-hazardous  under  clause  3,  para- 
graph (b),  section  3  of  the  act.  The  defendants  in  error 
contended  that  it  was  a  question  of  fact  whether  the  cor- 
poration was  engaged  in  an  extra-hazardoas  occupation, 
to  which  the  supreme  court  replied : 

"That  there  was  no  conflict  in  the  testimony,  and 
whether,  under  the  disputed  evidence,  plaintiff  in  error 
was  engaged  in  the  occupation  or  business  of  'carriage 
by  land'  is  a  question  of  law." 

In  Hahnemann  Hospital  v.  The  Industrial  Board,  282 
HI.  316,  the  question  arose  whether  an  employee  who  was 
shown  to  be  under  the  influence  of  liquor  was  really  in 
such  condition  as  to  take  him  out  of  the  line  of  employ- 
ment, was  held  by  the  appellate  court  to  be  a  question 
of  law,  but  the  supreme  court  reversed  the  appellate 
court  and  held  with  the  circuit  court  that  it  was  a  ques- 
tion of  fact. 
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notice  to  bmployeb 
what  ib  sufficient  evidence 

In  Bnshnell,  Plaintiff  in  Error  v.  Industrial  Board, 
276  HL  262  (Beversed),  the  question  was  whether  the 
employer  had  notice  of  the  injury  to  the  employee  within 
the  statutory  time.  There  was  evidence  before  the  board 
that  the  foreman  had  seen  the  employee  limping  and  ha<f 
asked  him  what  was  the  matter,  and  that  he  had  told  him 
that  he  had  hurt  his  leg  in  tearing  up  a  floor.  He  did  not 
tell  him  that  he  intended  to  make  a  claim  against  his 
employer  for  compensation.  Under  all  the  facta  sub- 
mitted the  industrial  board  awarded  a  sum  of  $300  as 
compensation.  The  supreme  conrt  in  reversing  says: 
"The  mere  fact  that  Stewart  told  the  foreman  in  re- 
sponse to  the  question  as  to  what  caused  him  to  limp, 
that  he  had  wrenched  his  leg  in  attempting  to  tear  up 
the  floor,  without  making  any  claim  for  compensation 
for  such  injury,  or  suffering  any  interruption  of  his 
work,  was  not  suffident  notice  of  the  facts  and  circum- 
stances of  the  accident  to  entitle  him  to  compensation 
under  the  provisions  of  section  24  of  that  act  without  the 
giving  of  any  other  notice." 

In  Parker- Washington  Co.,  Plaintiff  in  Error  v.  The 
Indnatrial  Board  of  HI.,  274  111.  498  (Af.),  there  was  no 
formal  notice  given  the  employer  by  the  employee,  but 
the  industrial  board  held,  that  formal  notice  was  not 
necessary  because  the  superintendent  of  the  employer 
had  knowledge  from  facts  and  circumstances  shown  in 
the  evidence.  There  is  no  positive  rule  laid  down  as  to 
the  sonrcea  of  information  that  the  employer  is  bound  to 
use  in  order  to  be  chargeable  with  notice.  In  actions  on 
the  case,  the  rule  is  stated  thus:  "If  the  employer  knew, 
or  by  the  exercise  of  reasonable  diligence  might  have 
known,  then  he  is  chargeable  with  knowledge."  From 
these  two  cases,  it  does  not  appear  whether  that  old  rule 
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with  regard  to  notice  is  still  to  be  observed  or  abandoned. 
In  the  Parker  case,  the  supreme  court  snfitained  the 
action  of  the  indnstrial  board.  In  the  Bnehnell  case,  the 
conrt  overruled  the  action  of  the  board,  in  finding  that 
the  employer  was  chargeable  with  notice. 

BUBOEN  OF  FBOOF  ON  EMPLOYEE 

Btoomington,  Decatnr  &  Champaign  R.  R.  Co.,  Plain- 
tiffs in  Error  v.  The  Indnstrial  Board,  276  111.  120 
(B.  R.).  When  the  award  of  committee  of  arbitration 
becomes  the  final  decision  of  the  indnstrial  board,  it  is 
the  dnty  of  the  employee  to  have  filed  with  the  indnstrial 
board  a  statement  of  the  facts  proven,  or  a  stenographic 
report  of  the  evidence  taken  that  supports  the  award 
of  the  committee  of  arbitration,  in  case  within  eighteen 
months  after  such  award  he  should  want  to  apply  to  the 
indnstrial  board  nnder  section  19,  paragraph  (h),  for 
any  increase  or  change  in  the  award. 

NECESBirr  OF  COMPETENT  AND  LEGAl.  BVmSNCE  TO  BE 

OFFBBED  BEFOBE  THE  ABBITBATOBS  AND  THE 

INDU8TBIAL  BOABD 

In  Goelitz  Co.,  Plaintiff  in  Error  v.  Industrial  Board, 
278  HI.  164  (R.  R.).  Under  section  7,  paragraph  (a), 
it  is  not  necessary  for  the  claimant  to  show  that  the  de- 
cedent's wife  was  dependent  upon  her  husband  for  sup- 
port. It  is  enough  if  the  evidence  shows  that  he  was 
under  legal  obligation  to  support  her.  "The  burden  of 
proof  is  undoubtedly  upon  the  claimant  to  establish  his 
claim  by  competent  evidence.  •  •  •  if  there  is  in 
the  record  any  legal  evidence  to  support  the  decision  of 
the  industrial  board  it  is  not  in  the  province  of  the  courts 
to  pass  upon  its  weight  or  sufficiency,  *  •  •  but  the 
basis  upon  which  the  findings  rest  must  be  shown  by  com- 


itizecoy  Google 


Woekmen's  Cohpbnsation  Act  761 

petent  legal  evidence,  and  not  be  based  on  mere  conjec- 
ture or  sarmise. 

"The  arbitrators  and  the  board  in  reviewing  oases, 
must  rest  tfaeir  findings  upon  competent  and  legal  evi- 
dence  as  tested  hy  the  elementary  and  fundamental  prin- 
oiplea  of  judicial  inquiry.  •  •  •  Paragraph  (a)  of 
said  section  7  bases  the  wife's  right  {quoted  from  page 
168}  for  support  upon  the  husband's  legal  obligation,  at 
the  time  of  his  death  to  support  her,  and  does  not  require 
that  they  be  living  together  at  that  time  or  that  she  is 
dependent  upon  him  for  support.  We  think  the  evidence 
admitted  without  objection  on  the  hearing  before  the  in- 
dustrial board  justified  the  finding  of  that  board  that 
the  deceased  was  under  legal  obligation,  at  the  time  of 
his  death,  to  support  his  wife."    (Quoted  from  p.  169.) 

It  was  contended  in  this  case  that  the  industrial  board 
had  exceeded  its  powers  in  awarding  a  lump  sum  to  the 
administrator  under  section  9  as  amended  by  the  Act  of 
1915,  Session  Laws,  p.  405.  That  section  provides  npon 
proper  notice  to  the  interested  parties  and  a  proper  show- 
ing made  before  such  board,  the  amount  of  the  award 
payable  in  instalments  may  be  commuted  to  a  lamp 
sum.  In  reference  to  what  the  industrial  board's  record 
must  show  in  order  to  support  a  commutation  of  the 
compensation  to  an  equivalent  lump  sum  the  couit  thus 
observes:  "We  do  not  think  that  it  is  necessary  to  show 
it  to  be  for  the  best  interests  of  both  parties  before  the 
award  can  be  made  in  a  lump  sum,  but  we  are  of  the 
opinion  that  there  should  be  some  showing  by  evidence, 
or  by  the  facta  stipulated  by  counsel  for  both  parties, 
that  it  is  for  the  best  interests  of  the  party  applying  for 
it  that  the  compensation  be  paid  in  a  lump  sum.  We  do 
not  think  the  board  is  authorized  to  proceed  on  this 
point,  more  than  on  any  other,  on  mere  conjecture,  sur- 
mise or  speculation  or  to  assume  anything.  The  order 
for  payment  in  a  lump  sum  should  not  be  made  unless 
there  is  some  evidence  from  which  it  can  be  reasonably 
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presumed  that  such  Inmp  payment  will  be  for  the  best 
interests  of  the  party  applying  therefor,  all  things  con- 
sidered, and  that  such  order  for  the  payment  in  a  Inmp 
snm  will  not  result  injuriously  to  the  other  party.  The 
fundamental  basis  of  workmen's  compensation  laws  is 
that  there  is  a  large  element  of  public  interest  in  acci- 
dents occurring  from  modem  industrial  conditions,  and 
that  the  economic  loss  caused  by  such  accidents  shoald 
not  necessarily  rest  npon  the  public,  bat  that  the  indus- 
try in  which  an  accident  occurred  shall  pay,  in  the  first 
instance,  for  the  accident." 

As  to  the  right  of  an  administrator  to  maintain  a  claim 
before  the  board  Qie  court  says:  "It  is  not  necessary  to 
make  proof  of  the  right  to  sue  as  administrator.  Unless 
that  question  is  put  in  issue  by  the  pleadings  it  cannot 
be  afterward  raised.  (Union  Railway  &  Transit  Co.  v. 
Shacklet,  119  III.  232.)  On  this  record  we  do  not  think 
plaintiff  in  error  can  raise  this  question." 

BBCOBD  PBOPEB  AND  PROCEDDBB 

No  serious  question  has  yet  arisen  under  the  Compen- 
sation Act  as  to  the  boundaries  of  what  is  known  in  law 
and  equity  practice  as  the  "record  proper." 

December  20,  1915,  under  paragraph  (h),  section  19  of 
the  act,  a  petition  was  filed  to  review  a  previous  finding 
of  the  committee  of  arbitration.  May  13,  1916,  the  board 
made  an  award.  In  June,  1916,  a  writ  of  certiorari  was 
sned  out  of  the  circuit  court  and  subsequently  the  record 
and  proceedings  were  quashed.  In  the  supreme  court 
the  defendant  in  error  contended :  "As  there  was  no  bill 
of  exceptions,  the  overruling  of  the  motion  to  quash  the 
writ  could  not  be  urged  as  error  by  the  plaintiff  in  error. 
The  court  held  (City  of  Pana  v.  Industrial  Board  et  al., 
279  HI.  279),  that  no  bill  of  exceptions  was  necessary; 
that  the  petition  return  and  the  order  of  the  trial  court 
constituted  the  record  proper. 
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In  this  case  there  was  no  "stenographic  report  or 
agreed  statement  of  facts,''  and  the  same  were  in  no 
way  neoesBaiy  because  the  court  was  not  called  upon  to 
determine  whether  the  board  could  treat  the  petition  of 
the  employee,  which  had  been  filed  under  paragraph  (h), 
section  19,  the  same,  as  though  it  had  been  filed  tmder 
paragraph  (b),  same  section.  The  court  held,  that  the 
board  could  not.  This  was  a  direct  attack  upon  the  rec- 
ord proper  and  not  an  attack  upon  any  conclusion  based 
upon  facts  in  evidence. 

In  Sanitary  Distiiet  of  Chicago  t.  The  Industrial 
Board,  282  111.  182,  the  court  refers  to  the  record  proper 
thns: 

"The  defendants  in  error  moved  the  court  to  strike  the 
bill  of  exceptions  from  the  files  becaase  the  finding  and 
judgment  of  the  circuit  conrt  were  not  therein  set  out, 
and  the  bill  of  exceptions  did  not  preserve  any  exception 
or  speinfically  state  that  there  was  exception  to  the  find- 
ings. The  motion  was  denied,  and  the  same  argument  is 
made  as  an  answer  to  the  assignments  of  error. 

"The  writ  of  certiorari,  the  record  certified  to  the 
court  as  a  return,  the  order  quashing  the  writ  of  cer- 
tiorari, and  the  judgment  of  the  court,  constitute  the 
record." 

As  said  in  the  Fana  case  a  bill  of  exceptions  was 
unnecessary. 

BBCORD  PROPEB 

(1)  Notification  that  an  "employer  and  employee  or 
personal  representative  cannot  agree,"  upon  "any  dis- 
puted question  of  law  or  fact"  is  the  foundation  for  the 
employment  board's  record.*" 

(2)  Next  follows  the  appointment  of  an  arbitrator, 

40— Soe.  19,  Sew.  Lawa  1917,  p. 
900. 
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whose*'  duty  is  to  "make  such  inquiries  and  investiga- 
tions as  he  or  they  shall  deem  necessary,  and  may  exam- 
ine and  inspect  all  books,  papers,  records,  places,  or 
premises  relating  to  the  questions  in  dispute,  and  hear 
such  proper  evidence  as  the  parties  may  submit"  The 
hearing  must  be  in  the  vicinity  where  the  injury  occurred 
and  ten  days'  notice  mast  be  given  of  the  time  and  place 
of  the  hearing  **to  each  of  the  parties  or  their  attorney 
of  record." 

(3)  The  decision  of  the  arbitrator  must  be  filed  with 
the  industrial  board;  "which  board  shall  Immediately 
send  to  each  party  or  his  attorney  a  copy  of  such  deci- 
sion, together  with  a  notification  of  the  time  when  it  was 
filed." 

If  neither  party  wishes  to  further  contest  the  matter 
submitted  to  the  arbitrator,  then  this  dedsion  of  the  ar- 
bitrator becomes  the  decision  (decree  or  judgment)  of 
the  industrial  board. 

From  an  analogy  to  the  record  proper  in  law  and 
equity  practice,  these  decisions  (decrees)  must  be  re- 
garded as  the  record  proper.  It  is  on  this  record,  no 
review  having  been  petitioned  for  by  either  party,  that 
a  judgment  may  be  entered  in  the  circuit  court,**  upon 
either  party  presenting  a  certified  copy  of  this  record.** 

FOLLOWINQ  COITSirrUTBB  THE  BBGOBD  PBOPBB 

(1)  Notice  to  the  employer  of  the  accident  to  the  em- 
ployee must  be  given  not  later  than  thirty  (30)  days 
after  the  accident 

(2)  The  application  for  adjustment  of  claim  and  order 
of  reference. 

41— Idem    8m.    (b)    Sew.    L»wb  determined  by  a  Mmmitim  of  ax- 

1917 — If  either  party  m  electa  uid  bitnt«ra. 

deporita  with  the  board  #20  when  48— Sec  19    (g),  Lam  1S17,  p. 

the  claim  ia  for  "  partial  pcrmaiieot,  503. 

or   total    permanent    ineapaeitj    or         43— Fitt  t.  Central  111.  P.  C,  273 

death,"  the  eompeantion  nuij  b«  IlL  617  and  27S  111.  890. 
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(3)  Becieion  of  the  arbitrator  or  oommittee  of  arbi- 
tration. 

(4)  Agreed  statement  of  facts  appearing  upon  the 
hearing  before  the  arbitrator  or  committee  of  arbitra- 
tion, or  a  correct  stenogaphie  report  of  the  proceedings 
at  such  hearings. 

{5)  All  documents  in  the  nature  of  pleadings  filed  by 
either  party. 

(6)  The  decision  of  the  industrial  board. 

(7)  An  agreed  statement  of  facts  appearing  upon  the 
hearing  before  the  industrial  board. 

(8)  Or  in  case  of  election  '*A  correct  stenographic  re- 
port of  the  additional  proceedings  presented  before  the 
board,  in  which  report  the  party  may  embody  a  correct 
statement  of  such  other  proceedings  in  the  case  as  such 
party  may  desire  to  have  reviewed"  *  *  *  to  be 
authenticated  by  the  signatures  of  the  parties  or  their 
attorneys,  and  in  the  event  that  they  do  not  agree,  by 
the  chairman  of  the  board.** 

Smith-Lohr  Coal  Co.  v.  Industrial  Board,  279  III  88 
(Af.). 

See  Sec.  24,  1913,  p.  351  and  amendments  to  the  Act 
SesB.  Laws  1919,  p.  538. 

See  282  111.  313. 

GENERAL  RULES   AND  RULES  OP   PRACTICE 

OF  THE  INDUSTRIAL  COMMISSION 

OP  ILLINOIS 

Revised,  effective  January  1,  1920 

Rule  1.  Docketing  and  Numberinq  or  Cases.  All 
cases  brought  before  the  industrial  commission  shall  be 

44— Bmith-Lobr  Ooal   Oa.   t.   In-  See.  19   (b)  and   (e)   S«ss.  Laws 

diutrial  Board,  279  JU.  88   (Af.)-      1B17.  PP-  SOO-2. 
8m  SM.  24,  1913,  p.  391.    See  282 
IlL  313. 
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docketed  and  given  a  number.  In  filing  any  papers  or 
calling  the  attention  of  the  Commission  to  any  case,  the 
uomber  must  be  given.  Applications  for  arbitratioa 
(non-fatal  10,  fatal  10-a)  shall  be  filed  in  duplicate  and 
one  copy  shall  be  sent  the  respondent  by  the  Industrial 
Commission.  No  answer  or  other  pleading  need  he  filed 
by  the  respondent. 

BcxB  2.  Removal  of  Papbbs.  No  document  or  file 
shall  be  taken  from  the  office  of  the  industrial  commis- 
sion without  the  consent  of  the  secretary  nor  by  any  per- 
son other  than  a  party  in  interest  or  agent  or  attorney 
of  record,  and  then  only  upon  receipt  duly  given.  No 
papers  so  taken  shall  be  kept  out  of  the  office  of  the  com- 
mission more  than  three  (3)  days.  In  no  case  shall  any 
original  application  for  arbitration,  award  on  arbitra- 
tion, petition  for  review  or  dedsion  on  petition  for  re- 
view, bond,  or  any  document  relating  to  security  for  the 
payment  of  compensation,  be  taken  from  the  office  of  the 
commission. 

Bulb  3.  Nonca  and  Place  op  Heabikg — ABBrrBAXioN. 
Hearings  upon  applications  for  arbitration  which  orig- 
inate in  Chicago,  shall  be  held  in  Chicago.  Those  which 
originate  outside  of  Chicago,  shall  be  held  in  the  vicinity 
where  the  accident  occurred.  Ten  (10)  days'  notice  of 
the  time  and  place  of  bearing  shall  be  given  each  party. 

Bulb  4.  Pbacticb  Bepokb  Abbitbatob — Pboof.  Hear- 
ing on  arbitration  shall  be  limited  to  the  points  in  con- 
troversy and  each  party  shall  stipulate  as  to  the  facts 
which  are  not  in  dispute.  If  it  should  appear  that  a 
stipulation  is  entered  into,  through  error  and  that  in- 
justice might  result,  the  arbitrator  may,  in  his  discre- 
tion, set  such  stipulation  aside  and  require  the  submis- 
sion of  evidence.  The  burden  of  proof  shall  be  upon  the 
applicant  and  he  shall  have  tixe  right  to  open  and  close 
the  case. 

Bulb  5.  Physical  Exaiunation  of  Injubbd  Eh- 
PLOYXES.    An  employee  shall  not  be  required  to  submit 
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to  a  physical  examination  by  a  medical  practitioner  at 
the  time  of  any  hearing  upon  a  disputed  claim,  such  ex- 
amination at  that  time  may  be  had  only  by  agreement 
of  the  parties.  Where  compensation  is  being  paid  to  an 
injured  employee,  the  employer  shall  have  the  right  to 
have  the  employee  examined  by  a  duly  qualified  medical 
practitioner  or  surgeon  upon  giving  the  employee  notice 
of  the  time  and  place  of  such  examination,  which  must 
be  reasonably  convenient  to  the  employee,  and  the  em- 
ployee shall  have  the  right  to  have  his  own  doctor 
present  at  such  examination  or,  upon  request,  shall  be 
furnished  with  a  copy  of  the  report  of  the  doctor 
selected  by  the  employer. 

Bulb  6.  Submitting  Disputed  Medical  Questions. 
Where  there  is  a  dispute  between  the  parties  as  to  the 
nature  and  extent  of  the  disability  and  the  probable 
duration  thereof,  the  parties  may  stipulate  for  an  exam- 
ination by  the  medical  director,  or  other  physician  or 
surgeon  selected  by  the  industrial  commission.  The  de- 
cision of  the  medical  director,  or  physician  selected,  shall 
be  the  basis  of  any  settlement  made. 

Bulb  7.  Peoop  op  Belationship  and  Dbpbndbncy — 
Pboosdubb.  (a)  In  arbitration  proceedings  to  recover 
compensation  for  fatal  injuries  to  an  employee,  testi- 
mony shall  be  taken  bearing  on  the  relationship  of  such 
beneficiaries  to  and  their  respective  dependency  upon 
said  deceased  employee  at  the  time  of  the  injury,  and 
a  finding  shall  be  made  by  the  arbitrator  as  to  the  rela- 
tionship and  respective  dependency  of  said  beneficiaries 
and  an  order  entered  for  payment  of  the  distributive 
share  of  each  of  the  beneficiaries,  and  the  arbitrator 
may,  in  his  discretion,  order  a  child's  distributive  share 
paid  to  its  parent  or  grandparent  for  the  child's  support. 

(b)  Where  no  arbitration  proceedings  are  necessarj' 
and  the  employer  indicates  his  or  its  intention  to  pay 
compensation  for  fatal  injuries  to  employee,  the  relative 
dependency  of  the  beneficiaries  of  the  deceased  employee 


:i>y  Google 


768  Statutoby  Pkoceedinqs 

and  the  share  of  each  shall  be  fixed  upon  petition  filed 
with  the  coaunission,  which  petition  shall  be  set  for  hear- 
ing as  in  mle  10.  Such  hearings  in  cases  which  ori^nate 
in  Chicago  shall  be  before  a  member  of  the  commission 
in  Chicago ;  in  cases  which  originate  outside  of  Chicago, 
either  before  a  member  of  the  commissioD  or  before  an 
arbitrator.  Testimony  shall  be  taken  bearing  on  the 
relationship  of  such  beneficiaries  to,  and  their  respective 
dependency  upon,  said  deceased  employee  at  the  time 
of  the  injury.  Such  testimony  shall  be  reduced  to  writ- 
ing and  submitted  to  the  commission  and  a  finding  made 
aa  to  the  relationship  and  respective  dependency  of  said 
beneficiaries  and  an  order  entered  for  payment  of  the 
distributive  share  of  each  of  the  beneficiaries,  and  the 
commission  may,  in  its  discretion,  order  a  chUd'a  dis- 
tributive share  paid  to  its  parent  or  grandparent  for  the 
child's  support 

Bulb  8.  Bond  Fatal  Cases  Whebb  Compensation  Is 
Paid  to  Repbbsektative  fob  Minob  Child.  Whenever  a 
child's  distributive  share  shall  be  ordered  paid  to  its 
parent  or  grandparent,  the  commission  may,  in  its  dis- 
cretion, require  suc^  parent  or  grandparent  to  give  a 
bond,  to  the  People  of  the  State  of  Illinois  with  surety 
to  secure  the  payment  of  said  compensation  to  the  child 
for  its  support  or  benefit.  Where  payment  of  the  instal- 
ments in  fatal  eases  is  ordered  by  the  commission  to  be 
made  to  the  child,  the  appointment  by  a  court  of  com- 
petent jurisdiction  of  a  guardian  is  required  in  order  to 
discharge  the  employer  from  liability. 

Bdle  9.  Continuances.  In  cases  which  originate  in 
Chicago,  continuances  shall  not  be  allowed  except  for 
cause,  notwithstanding  an  agreement  of  the  parties.  In 
cases  which  originate  outside  Chicago,  continuances 
may,  in  the  discretion  of  the  arbitrator  or  commission, 
be  allowed  by  agreement  of  the  parties  in  writing,  or  for 
cause  at  the  time  of  the  hearing. 
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Btjle  10.  Notice  and  Place  op  Hbabiko — Review. 
Hearings  upon  petitions  for  review  vhich  originate  in 
Chicago  shall  be  held  in  Chioago;  those  which  originate 
outside  of  Chicago  shall  be  held  at  central  points  to  be 
designated  by  the  eommission.  Ten  (10)  days'  notice 
of  the  time  and  place  of  hearing  shall  be  given  to  eadi 
party. 

EuLE  11.  Hearing  on  Bbview  and  Additional  Evi- 
dence Notice.  The  hearing  before  the  commission  on, 
review  shall  be  de  novo.  The  ease  will  be  considered 
upon  the  agreed  statement  of  facts  or  the  authenticated 
transcript  of  testimony  taken  before  the  arbitrator  and 
such  additional  evidence  as  shall  be  submitted  upon  re- 
view. The  additional  evidence  may,  in  the  discretion  of 
the  commission,  be  introduced,  even  though  it  is  evidence 
which  could  have  been  submitted  at  the  hearing  before 
the  arbitrator.  Parties  desiring  to  introduce  such  addi- 
tional testimony  shall  give  the  opposite  party  a  notice 
apprising  him  of  the  substance  of  the  additional  testi- 
mony not  less  than  five  days  before  the  date  of  the 
hearing. 

Bulb  12.  Extension  of  Time  fok  Filing  Petition  for 
Eevibw.  No  extension  of  time  for  filing  petition  for 
review  shall  be  granted  except  for  cause. 

Bulb  13.  Extension  of  Time  for  Filing  Stbno- 
GBAPHic  Repobts.  The  time  for  filing  a  stenographic 
report  ordered  of  the  commission  within  twenty  (i^O) 
days  of  the  receipt  of  the  copy  of  arbitrator's  award  or 
decision  on  review,  by  the  party  petitioning  for  review, 
shall  be  extended  until  the  report  is  completed  and  filed. 
The  time  for  filing  stenographic  reports  not  ordered  of 
the  commission,  shall  be  extended  upon  written  motion' 
filed  with  the  commission  for  cause. 

Bulb  14.  Dismissal,  Petition  fob  Review.  No  peti- 
tion for  review  shall  be  dismissed  upon  motion  of  the 
party  filing  same,  unless  the  other  side  agrees  in  writ- 
ing, filed  with  the  commission,  to  the  dismissal  thereof, 
ap.— « 
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and  Buck  diamissal  by  agreement  must  be  approved  by 
the  industrial  commission. 

Rule  15.  Petition  to  Suspend  fob  Failuks  to  Sub- 
hit  TO  Pbopbb  Medical  Treatuent.  Petitions  to  sus- 
pend compensation  for  refusal  or  failure  to  submit  to 
proper  medical  treatment,  shall  be  docketed  and  set  the 
same  as  petitions  for  review  (see  rule  10),  except  that 
where  an  emergency  is  alleged  in  the  petition,  it  may  be 
set  immediately  and  notice  of  the  time  and  place  of 
hearing  thereon,  shall  be  given  the  injured  employee. 
Such  petitions  to  suspend  compensation  shall  not  be 
acted  upon  unless  compensation  is  paid  up  to  and  iu- 
dnding  the  date  of  filing  said  petition. 

BuIjE  16.  FixiKo  Attobneys',  Dogtobs',  Hospital 
Fees,  Etc.  Petitions  to  fix  and  to  determine  the  reason- 
ableness of  any  fee  or  charge  for  any  service  rendered  in 
connection  with  an  accidental  injury  sustained  by  an 
employee,  shall  be  docketed  and  set  the  same  as  peti- 
tions for  review  (see  rule  10). 

BtJLE  17.  Hearing  of  Cases  Remanded  fob  Fubtheb 
Pboceedikos.  Certified  copy  of  remanding  orders  en- 
tered by  the  drcnit  court  shall  be  filed,  docketed  and  set 
for  bearing  the  same  as  petitions  for  review  (see  rule 
10). 

Rule  18.  Chabges  fob  Tbanscbipts.  Stenographic  re- 
ports of  proceedings  before  the  inrlustrial  commission 
shall  be  furnished  parties  and  a  charge  of  five  cents  per 
hundred  words  for  original  and  three  cents  per  hundred 
words  for  carbon  copies  made  therefor.  Payment  shall 
be  made  in  advance. 

Ruu  19.  Chabobs  fob  Cebtifications.  Certified 
copies  of  proceedings  before  the  industrial  commission, 
shall  be  furnished  and  a  charge  of  five  cents  per  hundred 
words  of  testimony  and  three  cents  per  hundred  words 
of  all  other  matters  contained  in  such  record,  made 
therefor.    Payment  shall  be  made  in  advance. 

Rule  20.    Petitions  fob  Lump  Sum  Settlement.  No 
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order  for  commutation  of  future  installments  to  a  lump 
sum  will  be  entered,  unless  a  failure  to  commute  the 
installments  to  a  lump  Bum  will  result  in  hardship  to  the 
injured  employee  or  beneficiaries  of  the  deceased  em- 
ployee. 

Petitions  for  lump  sum  settlement  (Form  28)  which 
originate  in  Chicago  shall  be  set  for  hearing  at  Chicago 
and  notice  sent  to  parties  as  in  rule  10.  Petitions  for 
lump  settlement  which  originate  outside  of  Chicago  shall 
be  set  for  hearing  the  same  as  petitions  for  review  (see 
rule  10),  or  in  agreed  matters  may,  in  the  discretion  of 
the  commiasion,  be  determined  upon  investigation  so 
that  it  will  be  understood  without  the  necessity  of  formal 
hearing. 

The  commission  shall  of  its  own  motion  fix  attorneys* 
fees  in  all  cases  in  which  orders  for  lump  sum  settlement 
are  entered. 

Rule  21.  Settlement  Conteacts.  Settlement  con- 
tracts (Form  69)  which  originate  in  Chicago,  in  com- 
promise of  some  disputed  question  of  law  or  fact  shall  be 
placed  on  the  settlement  contract  call  and  set  for  hearing 
and  at  the  time  set,  presented  in  triplicate  to  the  commis- 
sioner assigned.  Settlement  contracts  which  originate 
outside  of  Chicago  shall  be  presented  in  triplicate  by  mail 
and  shall  be  investigated  or  set  for  hearing  the  same  as 
petitions  for  review  (see  rule  10)  in  the  discretion  of  the 
commission.  Settlement  contracts  providing  for  the  pay- 
ment of  compensation  in  lump  sum  shall  not  be  acted 
upon,  the  payments  must  be  in  installments.  After  the 
approval  thereof,  petition  for  lump  sum  settlement 
(Form  28)  may  be  filed  and  acted  upon  under  rule  19. 
The  commission  shall  of  its  own  motion  fix  attorneys'  fees 
in  all  settlement  contracts. 

BiTLB  22.  Subpoenas  —  Issuance  —  Service.  Blank 
signed  and  sealed  subpoenas  shall  be  issued  upon  request. 

Rule  23.  Depositions.  When  it  shall  be  sought  to 
take  the  deposition  of  a  witness  who  cannot  be  present  at 
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the  hearing  an  application  for  the  issaance  of  a  dedtmus 
potestatem  or  commission  to  take  the  depositions  shall 
be  made  to  the  secretary  of  the  industrial  commission, 
as  provided  in  Chapter  51  of  Hurd's  Illinois  Revised 
Statutes,  being  an  Act  in  regard  to  evidence  and  deposi- 
tions in  civil  cases.  Depositions  taken  by  agreement  of 
the  parties  may  be  read  in  evidence. 

Bulb  24.  Ebpohtikg  Accidbnts.  All  accidents  cans- 
lug  the  loss  of  more  than  one  week's  time  must  be  re- 
ported between  the  15th  and  25th  of  the  month  (Form 
45),  except  fatal  accidents,  which  must  be  reported  im- 
mediately. 

BuLE  25.  PnjNG  Intbbim  Recbipts  and  Final  Settlb- 
HBNT  Receipts.  Receipts  showing  the  payment  of  com- 
pensation, signed  by  the  injured  employee,  or  personal 
representative,  mnst  be  filed  each  month  (Form  43).  The 
final  settlement  receipt  (Form  85),  signed  by  the  injured 
employee,  or  personal  representative,  must  be  filed  when 
the  final  payment  of  compensation  is  made. 

Rule  26.  ArFmAvrr  Sbotjhities — Self-Insurbbs.  Every 
employer  desiring  to  carry  his  own  risk  without  insur- 
ance must  file  an  a£Bdavit  (Form  87)  and  deposit  securi- 
ties if  ordered  to  do  so  by  the  commisBion. 

Rule  27.  Obtificate  of  IksubanCe.  Every  insurer, 
upon  issuance  of  a  policy,  must  immediately  file  a  cer- 
tificate of  insurance  (Form  49)  showing  the  location  and 
character  of  the  business  operations  covered,  the  date 
effective,  the  policy  number,  exclusions,  and  such  other 
information  as  may  be  required. 

Rule  28.  Termination  of  Iksubancb.  No  insurance 
policy  shall  be  terminated,  either  by  cancellation  or 
expiration,  without  ten  (10)  days'  notice  being  given  to 
the  commission,  and  the  liability  of  the  insurer  there- 
under shall  not  cease  nntil  the  expiration  of  such  ten 
(10)  days. 

Rttle  29.  Exclusions,  Insubakcb.  No  insurer  shall 
issue  a  policy  excluding  any  employee,  class  of  employees, 
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or  any  operation  of  the  employer,  without  first  receiving 
the  approval  of  the  commissioQ. 

BiTLE  30.  Coal  Mining  Companies'  Fund.  AH  coal 
mining  companies  carrying  their  own  compensation  in- 
surance mider  the  Workmen's  Compensation  Act  shall 
set  aside  monthly  an  amount  of  money  based  on  tonnage 
or  pay  roll  as  shall  from  time  to  time  be  determined  l^ 
the  commission,  to  be  known  as  the  "Workmen's  Com- 
pensation Fund."  A  report  shall  be  made  monthly 
(Form  85)  to  the  commission,  showing  the  total  output, 
the  amount  set  aside,  the  total  mine  pay  roll,  the  disburse- 
ments on  account  of  compensation,  the  amount  expended 
for  medical,  surgical  and  hospital  services  and  the  bal- 
ance on  hand.  The  total  amount  of  the  disbursements 
for  any  one  month  shall  not  exceed  the  amount  deposited 
to  the  credit  of  the  fund  for  the  preceding  month  with- 
out specific  authority  of  the  industrial  commission. 

Rule  31.  Depositing  Goal  Mining  Fund.  AU  Work- 
men 's  Compensation  Funds  must  be  preserved  in  one  of 
the  following  maimers:  First,  the  Workmen's  Compen- 
sation Fund  must  be  kept  in  a  separate  account  from  the 
other  funds  of  the  company  and  all  withdrawals  shall  be 
subject  to  the  signature  of  the  industrial  commission  by 
its  security  supervisor  or,  second,  Liberty  Bonds  or  other 
securities  in  an  amount  equal  to  the  amount  in  the  Work- 
men's Compensation  Fund  must  be  deposited  with  the 
industrial  commission ;  or,  third,  Liberty  Bonds  or  other 
securities  in  an  amount  equal  to  the  amount  in  the  Work- 
men's Compensation  Fund  must  be  deposited  with  a  bank 
organized  and  existing  by  virtue  of  the  laws  of  the  State 
of  Illinois,  to  be  held  in  escrow  with  the  further  agree- 
ment that  Said  securities  shall  not  be  disposed  of  or  with- 
drawn without  the  written  consent  of  the  industrial  com- 
mission by  its  secretary  superintendent. 

Rule  32.  Pkosecutiok,  Failure  to  Secure  Compensa- 
tion. The  industrial  conamission  shall  certify  on  the 
first  day  of  each  month  to  the  Attorney  General  a  list  of 
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all  employers  who  have  failed  to  comply  with  the  pro- 
viaions  of  aection  26. 


TABLE  OF  CASES 

Albangh-Dover  Oo.  v.  Industrial  Board,  278  HI.  179 
(R.). 

Annour  &  Co.  v.  Industrial  Board,  273  lU.  690  (Af.). 

Armour  &  Co.  v.  Industrial  Board,  275  lU.  328. 

Aurora  Brewing  Co.  v.  Industrial  Board,  277  111.  142 
(B.). 

Baer's  Express  Co.  v.  Industrial  Board,  282  Dl.  44 
(B.  B.). 

Bell  V.  Toluoa  Coal  Co.,  272  HI.  576  (Af.). 

Bloomington,  Decatur  &  Champaign  E.  B.  Co.  v.  Indus- 
trial Board,  276  111.  120  (B.  E.). 

Bloomington,  Decatur  &  Champaign  B.  B.  Co.,  276  111. 
454  (Af.). 

Bradley  Mfg.  Works  v.  Industrial  Board,  283  IlL  468 
(Af.). 

Bnshnell,  Plaintiff  in  Error  v.  Industrial  Board,  276 
111.  262  (B.). 

Casparis  Stone  Co.  v.  Industrial  Board,  278  I1L  77 
(B.  E.). 

Chicago  &  Alton  B.  B.  Co.  v.  Industrial  Board,  274  III 
336. 

Chicago  Dry  Kiln  Co.  v.  Industrial  Board,  276  IlL  556 
(Af.). 

Chicago  Packing  Co.  v.  Industrial  Board,  282  111.  497 
(Af.). 

Chicago  EailwayB  Co.,  Plaintiff  in  Error  v.  Industrial 
Board,  276  111.  112  (Af.). 

Christensen  v.  Bartelmann  Co.,  273  HI.  346  (B.  B.). 

Conway  Co.  v.  Industrial  Board,  282  111.  313  (Af.). 

Courter,  Petitioner  v.  Simpson  Construction  Co.,  264 
HI.  488  (Writ  Dis.). 

Crooks  T.  Tazewell  Coal  Co.,  263  HI.  343  (Af.). 


,1,1.1,  Google 


Workmen's  Compensation  Act  775 

Deeator  Ey,  &  Light  Co.  v.  InduBtrlal  Board,  276  lU. 
472  (Af.). 

Deibciiis  v.  Link  Belt  Co.,  261  111.  454  (Af.). 

Dietz  V.  Big  Muddy  Coal  Co.,  263  DL  480  (Af.). 

Dietzen  v.  Industrial  Board,  279  Dl.  11  (B.  E.). 

Devine,  Admr.  v.  Delano  et  ai..  Receivers,  272  lU.  166 
(Af.). 

Dragovich  Admr.  v.  Iroquois  Iron  Co.,  269  HI.  478 
(Af.). 

Friebel,  Appellant  v.  CLioago  City  Ey.  Co.  el  al.,  280 
111.  76  (Af.). 

Friedman  Manf.  Co.,  v.  Industrial  Board,  284  111.  554 
(Af.). 

Porschncr  &  Co.  v.  Industrial  Board,  278  Dl.  99  (E.  E.). 

Prey  Def .  v.  Kerens-Donnewald  Coal  Co.,  271  lU.  121 
(Af.). 

Gibson  et  al.  Partners  as  Tlie  People's  Oil  Co.  v.  The 
Industrial  Board,  276  Dl.  73. 

Goelitz  Co.  T.  Industrial  Board,  278  Dl.  164  (B.  E.). 

Hahnemann  Hospital  v.  Industrial  Board,  282  Dl.  316 
(Cir.  Ct.  Af.). 

Haiselden  v.  Industrial  Board,  275  111.  114  (E.  E.). 

Hochspeier  Plaintiff  in  Error  v.  Industrial  Board,  278 
m.  523  (B.). 

Dlinois  Midland  Coal  Co.  v.  Industrial  Board,  277  111. 
333  (B.  B.). 

Johnson,  Plaintiff  in  Error  v.  Choate,  284  Dl.  214  (Af.). 

Keeran,  Admr.  v.  Peoria,  Bloomington  &  Champaign 
Traction  Co.,  277  111.  413  (B.  B.). 

Kerens-Donnewald  Coal  Co.  v.  Industrial  Board,  277 
Bl,36  (Af.). 

Kerens-Donnewald  Coal  Co.  v.  Peoria,  Bloomington  & 
Champaign  Traction  Co.,  277  Dl.  413. 

Lavin,  Admr.,  Defendant  in  Error  v.  Wells  Bros.  Co., 
272IU.609(E.B.). 

Matthiessen  &  Hegeler  Zinc  Co.  v.  Industrial  Board, 
284  lU.  378  (Af.) 


:,  Google 


776  Statutobt  Pboceedings 

McLaughlin  t.  Industrial  Board,  281  HI.  100  (B.). 

Mmm  T.  Industrial  Board,  274  III.  70  (Af.). 

Nakwosas  v.  Western  Paper  Stock  Co.,  272  IlL  138 
(Af.). 

Ohio  Building  Safety  Vault  Co.  v.  Industrial  Board, 
277  HI.  96  (Af.). 

Parker- Washington  Co.,  v.  Industrial  Board,  274  DL 
498  (Af.). 

Pekin  Cooperage  Co.  v.  Industrial  Board,  277  HL  53 
(Af.). 

People  ex  rel.  v.  McGoorty,  270  HL  610  (Writ  Denied). 

Richardson  Admr.  v.  Sears,  Roebuck  &  Co.,  271  HI. 
325  (B.  B.)  and' 269  lU.  276  (R.  R.). 

Sanitary  District  of  Chicago  v.  Industrial  Board,  282 
m.  182  (R.). 

Savoy  Hotel  Co.  t.  Industrial  Board,  279  Dl.  329  (B. 
B.). 

Scully  y.  Industrial  Board,  284  HI.  567  (Af.). 

Simpson  Construction  Co.  v.  Industrial  Board,  275  Dl. 
366  (B.  B). 

Smith-Lohr  Co.  v.  Industrial  Board,  279  HI.  88  (Af.). 

Suburban  Ice  Co.  t.  Industrial  Board,  274  HI.  630  (Af.). 

Uphoff  T.  Industrial  Board,  271  HI.  312  (B.  B.). 

Vaughan's  Seed  Store,  Defendant  in  Error  v.  Simon- 
ini,  275  HI.  477  (Af.). 

Victor  CHieinical  Works  v.  Industrial  Board,  274  HI.  11 
(Af.). 

Von  Boeckmann  v.  Com  Prodaets  Befining  Co.,  274  HI. 
605  (B.  B.). 

Table  of  Additional  Cases 

Adams  &  Westlake  Co.,  PI.  in  Err.  v.  Ind.  Com.  et  aL 
(Bernard  Bassman,  Def.  in  Err.),  292  IlL  590  (E.)-  Fol- 
lows Dietzen  Comptmy  case,  279  111.  11. 

Alabach,  PI.  in  Err.  v.  lad.  Com.  et  aL  (Joe  Small- 
wood,  Def.  in  Err.)  291  lU.  338  (E.).    A  party  who  re- 


itizecoy  Google 


"Workmen's  Compensation  Act  777 

models  his  house  is  not  thereby  brought  within  the  pro- 
visions of  sections  3  and  31. 

Alden  Coal  Co.,  PL  in  Err.  v.  Ind.  Com.  et  aL  (J.  M. 
Hazlett,  Admr.  Def.  in  Err.),  293  111.  597  (B.).  *'A  de- 
pendent is  one  who  is  sustained  by  or  relies  for  support 
on  the  aid  of  another,  or  looks  to  another  for  support 
and  relies  upon  another  for  reasonable  necessaries  con< 
sistent  with  the  dependent's  position  in  life." 

American  Milling  Co.,  PI.  in  Err,  v.  Ind.  Board  of  111. 
et  al.,  279  Dl.  560  (Af.).  On  jurisdictional  point  follows 
Victor  Chemical  Works  case,  274  HI.  11.  Not  necessary 
to  prove  that  a  deceased  husband  contributed  to  the  sup- 
port of  his  wife. 

American  Steel  Foundries,  PL  in  Error  v.  Ind.  Com. 
et  al.  284  111.  99  (Af.).  Plaintiflf  in  Error  held  Uable 
under  section  31,  though  not  the  employer. 

Atdiison,  Topeka  &  Santa  Fe  Bailway  Co.,  PL  in 
Error  v.  Ind.  Com.,  290  111.  590  (Af.).  Burden  of 
proof  on  employer  to  show  "liability,  if  any,  under 
Federal  Employers'  Liability  Act."  Follows  HI.  Cent. 
B.  Co.,  284  Dl.  267. 

Bailey,  Extx.,  Pi.  in  Err.  Ind.  Com.  et  aL  (L.  D.  Wol- 
ford,  Def.),  286  lU.  623  .(Af.). 

Baggot  Co.,  PL  in  Error  v.  Ind.  Com.,  290  HI.  530  (E. 
B.).  Error  for  the  circuit  court  to  order  execution  on 
directing  payment  of  an  award. 

Baran,  PL  in  Error  v.  Ind.  Com.  et  aL,  288  lU.  516  (E. 
B.).  The  only  power  of  the  circuit  court  is  to  confirm 
or  set  aside  decision  of  conmiiBsion. 

Barrett  Co.,  Def.  in  Error  v.  Ind.  Com.  et  al.,  288  HI. 
39  (Af.).  Notice — jurisdictional.  Follows  BushneU 
case,  276  HI.  262. 

Bergstrom,  PI.  in  Error  v.  Ind.  Com.  et  al.,  286  111.  29 
(Af.).    Court  will  not  weigh  the  evidence. 

Big  Muddy  Coal  Co.,  PL  in  Error  v.  Ind.  Com.  et  aL, 
279  HI.  235  (Af.). 

Big  Muddy  Coal  &  Iron  Co.,  Def.  in  Error  v.  Ind.  Com. 


:i>y  Google 


778  Statutory  Proceedings 
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ployee under  meaning  of  sec  5. 

Central  Garage  of  LaSaUe,  PL  in  Error  v.  Ind.  ConL, 
286  Dl.  291  (R.  R.).    FoUows  Dietzen  Case,  279  HL  11. 

Chicago,  City  of,  PL  in  Error  v.  Ind.  Com.  et  al.,  292 
IU.4G6(R.). 

Chicago,  City  of,  PL  in  Error  v.  Ind.  Com.  et  al.,  292 
IlL  409  (Dis.). 

Chicago  Rawhide  Mfg.  Co.,  PL  in  Error  v.  Ind.  Com. 
et  aL,  291  lU.  616  (Af.). 

Chicago  Steel  Foundry  Co.,  PL  in  Error  t.  Ind.  Com. 
et  al.,  286  lU.  544  (Af.). 

Cinofsky  et  al.,  PL  in  Err.  v.  Lid.  Com.  et  aL  (John 
Decker,  Def.  in  Err.),  290  Dl.  521  (Af.). 

Compton,  Jr.  Adm.,  PL  in  Error  v.  Ind.  Com.  et  al., 
288  ni.  41  (Af.).  School  Board  is  not  engaged  in  a  haz- 
ardous occupation. 

Diamond  Livery,  PL  in  Error  v.  Ind.  Coin,  et  al.,  289 
DL  591  (R.). 
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Didrinson  et  al.,  PI.  in  Err.  v.  Ind.  Com,  280  111.  342 
(Af.). 

Dietrich,  PL  in  Error  v.  Ind.  Com.  et  al.,  286  Dl  50 
(Af.). 

The  Child  Labor  Law,  Woman's  Ten  Honr  Law,  the 
Health  and  Comfort  Act  and  an  ordinance  of  the  dty  of 
Peoria  are  not  tiie  statatory  and  monlcipal  regalations 
referred  to  in  clanae  8,  sec.  3. 

Ellsworth  et  aL,  Def.  in  Error  v.  Lid.  Com.,  290  HL 
514  (B.  B.).  After  a  lump  sum  settlement  has  been  made 
the  Lkdnstrial  Board  can  review  its  decision  under  par. 
(h),  sec  19. 

Emery  Motor  Livery  Co.,  PL  in  Error  v.  Ind,  Com., 
291  m.  532  (B.).  Follows  the  Hahnemann  case,  282  HI. 
316. 

Endel  Weiss  Gardens,  PI.  in  Error  v.  Ind.  Com.,  290 
HI.  459  (B.  B.). 

Fmit,  Def.  in  Error  v.  Ind.  Com.  et  aL,  284  HI.  154 
(Af.).    Follows  275  HI.  477. 

Grand  Tnmk  Western  Bailway  Co.,  PL  in  Error  v. 
Ind.  Com.  et  al.  (Hample  et  al.,  Def.  in  Error),  291  HL 
167.    Judg't  modified. 

Section  3  is  a  reasonable  exercise  of  the  police  power 
of  the  state  and  is  not  witiiin  any  constitutional  limitation. 

Gones,  Appellant  v.  Piaher  286  HI.  606  (B.  B.).  Under 
sec  29,  when  an  employee  is  injured  by  a  third  person 
who  is  not  under  the  act  he  "is  not  pat  to  his  election 
between  compensation  under  the  compensation  act  and 
damans  at  common  law.  The  common  law  action  and 
the  claim  for  statutory  damages  may  be  prosecuted  at 
the  same  time." 

Halsted  Co.,  PL  in  Error  v.  Ind.  Com.  et  aL,  287  LL 
509  (Af.). 

Hammond  Co.,  PL  in  Error  v.  Ind.  Com.  et  al.,  288  HI. 
262  (Af.).  Paragraph  (f)  see.  7  does  not  apply  when  em- 
ployer denies  liability. 
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Heed  Bee.,  PL  in  Error  v.  Ind.  Com.  et  aL,  287  IlL 
605  (Af.). 

Heinze  et  al.,  PI.  in  Error  v.  Ind.  Com.  et  al.,  288  111. 
342  (Af.).   Follows  274  HI.  630. 

Hydox  Chemical  Co.,  PI.  in  Error  v.  Ind.  Com.  et  al., 
291  Dl.  579  (Af.). 

Ulinoia  Central  Eailroad  Co.,  PI.  in  Error  v.  Ind.  Com. 
et  al.,  284  HI.  267  (Af.).  The  defense  was  that  Webster 
waa  engaged  in  Inter-State  commerce.  Thongh  the  rail- 
road was  engaged  in  Inter-State  commerce,  "Webster 
was  not  handling  or  engaged  in  any  way  in  the  movement 
of  cars  shown  to  have  been  employed  at  the  time  in  Inter- 
State  commerce  and  there  was  no  showing  that  the  nature 
of  the  work  he  was  doing  at  the  time  of  the  injury  was 
any  part  of  Inter-State  commerce.*'  Following  273  111. 
528. 

Illinois  Indemnity  Exchange,  PL  in  Error  v.  Ind.  Com., 
289  Bl.  233  (Af.).  Sec.  23  and  28  constmed  when  the 
rights  of  an  insurance  company  are  involved. 

Illinois  Steel  Co.,  PL  in  Error  v.  Ind.  Com.  et  al.,  290 
Dl.  594  (B.  E.). 

International  Harvester  Co.  of  New  Jersey,  PL  in 
Error  v.  Ind.  Com.  et  al.,  282  IlL  489  (B.). 

International  Coal  and  Mining  Co.,  PL  in  Err.  v.  Ind. 
Com.  et  al.  (James  Nicholaa,  Def.  in  Error),  293  BL  524 
(B.  B.).  Bill  in  equity.  After  the  board  has  taken  juris- 
diction, a  lump  snm  settlement  can  not  be  made  without 
its  approval.  The  per  cent  of  loss  of  use  of  an  injured 
member  will  not  be  supported  by  the  opinion  of  the  em- 
ployee or  an  expert  witness,  as  this  is  an  ultimate  fact 
for  the  board  or  the  court. 

Jakub,  PI.  in  Error  v.  Ind.  Com.  et  al.,  288  lU.  87  (Af.). 
When  the  decision  of  the  arbitrator  becomes  the  decision 
of  the  commiBsion,  the  circuit  court  may  review  the  de- 
cision. 

Joliet,  City  of,  PL  in  Error  v.  Ind.  Com.  et  al.,  291  111. 
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555  (Af.).  Bill  in  chancery  to  review  a  finding  tliat  an 
employee  of  the  city  died  of  a  heat  stroke. 

Johnson,  PI.  in  Err.  v.  Choate,  284  HI  214  (Af.). 

Section  29  does  not  violate  sec.  14,  Federal  Con.  Fol- 
lows Deibeikis  case,  261  111.  454. 

Keystone  Steel  &  Wire  Co.,  PL  in  Error  v.  Ind.  Com., 
289  lU.  587  (E.  E.). 

Keller  Bee.,  PI.  in  Error  v.  Ind.  ConL  et  al.,  291  HI. 
314  (B.  B.). 

Kenna,  Def.  in  Err.  v.  C.  H.  &  S.  B.  Co.,  284  111.  301 
(Af.).    Action  on  the  case.    Jndgment  $10,000. 

Labanoaki,  Appellee  v.  Hoyt  Metal  Co.,  292  111.  218 
(Af.).  Occnpational  Disease  Act  and  Workmen's  Com- 
pensation Act  not  conflicting. 

LaMay,  PI.  in  Error  v.  Ind.  Com.  et  al.,  292  IlL  76  (B.). 
Employee  and  independent  contractor  distinguished. 

Lefena  et  al.,  PI.  in  Error  v.  Ind.  Com.  et  aL,  286  DL 
32  (Af.). 

Liberty  Fonndries  Co.,  PL  in  Error  v.  Ind.  Com.  et  al., 
289  IlL  601  (Af.), 

Marshall,  Admx.,  Def.  in  Error  v,  Pekin,  City  of,  276 
ni.  187  (E.). 

Mark  Mfg.  Co.,  PL  in  Error  v.  Ind.  Com.  et  aL,  286  DL 
620  (Af.).  The  only  question  was  whether  there  was 
sofficient  evidence  to  jnstify  the  finding. 

Mattoon  Water  Co.,  Def.  in  Error  v.  Ind.  Com.  et  al., 
291  m.  487  (Af.). 

Marion  County  Coal  Co.,  PL  in  Err.  v.  Ind.  Com. 
(Lorenzo  Benvanuta,  Admr.,  Def.  in  Err.),  292  111.  463 

(R.). 

An  employee  of  a  coal  mining  company,  who  was  the 
aggressor,  was  killed  by  a  fellow  servant  in  a  quarrel  that 
grew  out  of  a  "past  event,"  that  had  no  reasonable  con- 
nection with  any  duties  they  owed  the  common  master. 
277  lU.  96;  285  Id.  31;  287  Id.  564  and  288  Id.  126  differ- 
entiated.   See  observations  of  the  court  in  reference  to 
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determiiung  whether  an  accident  occurred  "in  the  coarse 
of  and  out  of  the  employment,"  290  HI.  503. 

McGarry  et  aL,  PL  in  Error  v.  Ind.  Com.  et  al.,  290  HI. 
577  (E.  B.).    Error  for  the  circnit  court  to  award  execu- , 
tion. 

Meyer  et  al.,  PL  in  Err.  v.  Ind.  Com.  et  al.,  286  111.  642 
(Af.). 

Mepham  &  Co.,  Def.  in  Err.  v.  Ind.  Com.  et  aL,  289 
HL  484  (Af.).  Controlled  by  Dietzen  Co.  Caae,  279  HL 
11. 

MisB.  Power  Co.,  Def.  in  Err.  v.  Ind.  Com.  et  al.  (Cora 
L.  Hayward,  PL  in  Err.),  289  Bl.  353  (R.  R.).  Work- 
men's Compensation  Act  a  statutory  prooeeding.  Fol- 
lows Smith-Lohr  Coal  Co.  case,  286  lU.  34. 

Mich.  Cent.  Railroad  Co.,  PL  in  Err.  v.  Ind.  Com.  et  aL 
(Mabel  K.  Bond,  Admi.,  Def.  in  Err.),  290  HI.  503  (R. 
B.). 

Moll,  PL  in  Err.  v.  Ind.  Com.  et  al.,  288  H.  347  (Af.). 
Workmen's  Compensation  Act  does  not  apply  to  minors 
that  are  iUegally  employed. 

McMorran  &  Co.,  P.  in  Err.  v.  Ind.  Com.  et  aL  (Alfred 
A.  HabeL  Def.  in  Err.),  290  HI.  569  (R.  R.). 

The  loss  of  any  portion  of  the  first  phalange  of  the 
finger  will  not  be  considered  under  paragraph  (e)  of  sec- 
tion 8  the  loss  of  the  first  phalange  of  the  finger. 

Morris  &  Co.,  PL  in  Err.  v.  Ind.  Com.  et  aL,  284  HI.  67 
(Af.).    See  288  IlL  422. 

McMurray,  Admx.,  Def.  in  Err.  v.  Peabody  Coal  Co., 
281  HL  218  (R.  R.). 

Mnrrell,  Def.  in  Error  v.  Ind.  Com,  et  al.  (Gordon  A. 
Ramsay,  Admr.,  PL  in  Err.),  291  HI.  334  (Af.).  Illegiti- 
mate children  are  not  included  within  the  provisions  of 
the  Workmen's  Compensation  Act. 

National  Zinc  Co.,  Def.  in  Err.  v.  Ind.  Com.  et  aL 
(Frank  L.  Trutter,  Admr.,  PL  in  Err.),  292  lU.  598  (R. 
B.).     Burden  is  upon  the  administrator  to  prove  the 
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existence  of  a  beneficiary.  See  observations  of  tlie  court 
upon  the  presumptions  of  death  after  seven  years. 

Nelson  Bailroad  Con.  Co.,  Def.  in  Err.  v.  In<L  Com.  et 
aL  (Laura  B.  McGhan,  Admx.,  PL  in  Err.),  286  DL  632 
(Af.).    Follows  Dietzen  Co.  case,  279  HI.  11. 

I^orthem  IlL  Traction  Co.,  PL  in  Error  v.  Ind.  Com.  et 
al.,  279  El.  565  (E.  B.).  No  evidence  in  the  record  that 
the  accident  arose  out  of  and  in  ike  course  of  tiie  employ- 
ment. 

O'Callaghan  et  al.,  PL  in  Error  v.  Ind.  Com.  et  aL,  290 
lU.  222  (Af.). 

Otis  Elevator  Co.,  PL  in  Error  v.  Ind.  Com.  et  aL,  288 
111.  396  (R.  E.).  Court  erred  in  "entering  a  money  judg- 
ment and  in  ordering  execution." 

Oriental  Laundry  Co.,  PL  in  Err.  v.  Lid.  Com.  et  aL 
(Jeanette  B.  Curtis,  Def.  in  Err.),  293  IlL  539  (fi).  The 
decision  of  the  commission  was  dated  June  20,  1918,  a 
piBBcipe  and  bond  were  fUed  in  the  circuit  court  within  the 
time  required  by  statute  by  plaintiff  in  error.  May  13, 
1919,  the  attorney  of  plaintiff  in  error  filed  an  affidavit 
averring  among  other  matters  that  the  writ  of  certiorari 
had  been  lost.  Held  that  it  was  proper  for  the  court  to 
enter  an  order  that  aliae  writs  of  certiorari  and  scire 
facias  issue. 

Paul,  PL  in  Error  v.  Ind.  Com.  et  aL,  288  HI.  532  (B. 
B.).  Duty  of  the  commission  to  determine  persons  en- 
titled to  compensation.  Follows  Smith-Lohr  Coal  Co. 
case,  286  111.  34. 

Peabody  Coal  Co.,  Def.  in  Error  v.  Lid.  Com.  et  aL, 
287  HL  407  (Dis.). 

Peabody  Coal  Co.,  Def.  in  Error  v.  Ind.  Com.  et  aL, 
289  Dl.  330  (E.  E.). 

Peabody  Coal  Co.,  PL  in  Error  v.  Ind.  Com.  et  aL,  289 
111.  449  (Af.).  Where  the  evidence  is  undisputed,  the 
court  may  enter  a  judgment  different  from  that  fixed  by 
the  commission.    Expert  testimony  competent 

Pekin  Cooperage  Co.,  PL  in  Err.  v.  Ind.  Com.  et  aL 
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(Henry  Baeor,  Def.  in  Err.),  285  HI.  31  (Af.).  Kasor 
was  injured  in  a  fight  with  one  of  Ms  oo-laborers  whic^ 
arose  cat  of  a  disagreement  aboat  the  work  they  were 
doing  for  a  common  master.  Held  that  the  injury  arose 
in  the  course  of  the  employment.  See  same  holding  in, 
287  lU.  564.  See  somewhat  similar  state  of  facts  hut 
sufficiently  different  to  warrant  a  contra  holding,  292 
HI.  406, 290  HI.  459. 

Peoria  BaUway  Terminal  Co.,  PI.  in  Err.  v.  Ind.  Com. 
et  aL,  279  IH.  352  (Af.). 

Peoria  Railway  Co.,  PI.  in  Err.  v.  Ind.  Com.  et  aL  CWil- 
liam  W.  Wade,  Def.  in  Err. ),  290  111.  177  (B.  B. ) .  A  lump 
sum  settlement  does  not  preclude  a  review  under  para- 
graph (h),  see.  19. 

Peoria  Cordage  Co.,  PI.  in  Err.  v.  Ind.  Board  of  Illi- 
nois et  al.  (Julia  Favre,  Exrx.,  Def.  in  Err.),  284  HI.  90 
(B.  B.).  Verdict  of  a  coroner's  jnry  not  admissible  to 
fix  a  civil  liability,  "except  in  so  far  as  a  leptimate  find- 
ing of  physical  facts  within  the  power  and  jurisdiction 
of  the  coroner  may  have  that  effect"  See  holding 
changed,  288  HI.  422. 

Peterson  &  Co.,  PI.  in  Err.  v.  Ind.  Board  of  HI.  et  al., 
281  HI.  326  (E.  B.). 

Pittsbui^h,  Cincinnati,  Chicago  &  St.  Louis  Bailroad 
Co.,  PI.  in  Err.  v.  Ind.  Com.  et  al,  291  111.  396  (B.). 

Rock  Island,  City  of,  PL  in  Err.  v.  Ind.  Conu  et  al. 
(Hugh  MeGee,  Def.  in  Err.),  287  HI.  76  (Af.). 

Defendant  in  error  was  a  street  sweeper  in  the  City  of 
Bock  Island.  Held  under  division  1,  paragraph  (h),  sec- 
tion 3  extra-hazardons  occupation. 

Rock  Island  Bridge  and  Iron  Works,  PL  in  Err.  v.  Ind. 
Com.  et  al  (James  McQnaid,  Admr.,  Def.  in  Err.),  287 
HI  648  (B.  R.). 

Rosenthal  Co.,  PL  in  Err.  v.  Ind.  Com.  et  al.,  290  HI.  323 
(B.  B.).    Follows  Otis  Elevator  Co.  case,  288  HI.  396. 

Staley,  Admi.,  PI  in  Err.  v.  HI.  Cent.  E.  Co.,  268  HI. 
356  (B.  B.).  Facts  considered  that  determine  whether 
8.  p.— 60 
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the  employee  should  prosecute  under  Federal  Employers' 
Liability  Act  or  the  Workmen's  Compensation  Act,  and 
federal  authorities  reviewed.  Following  this  are:  273 
Dl.  528;  276  Id.  563;  280  Id.  342;  284  Id.  301;  286  Id.  441; 
288  Id.  603;  291  Id.  396,  and  290  Id.  599. 

Stephens  Eng.  Co.,  PI.  in  Error  v.  Ind.  Com.  et  al.,  290 
ni.  88  (Af.). 

Schweiss  Admx.,  PL  in  Err.  v.  Ind.  Com.  et  aL  (Wa- 
bash Railway  Co.,  Def.  in  Error),  292  HL  90  (E.  E.). 

See  cases  reviewed  that  consider  the  question  of  the 
employee's  right  to  recover  for  injuries  suffered  in  going 
to  and  from  the  place  of  his  employment 

Seggebruch,  PI.  in  Err.  v.  Ind.  Com.  et  al.  (Henry  J. 
Lueeke,  Def.  in  Err.,  288  111.  163  (R.  B.).  Follows  Vaugh- 
an's  Seed  Store  case,  275  HI.  477. 

Spring  Valley  Coal  Co.,  PI.  in  Err.  v.  Ind.  Com.  et  al. 
(Peter  Sabatini,  Def.  in  Err.),  289  HL  315.  Reversed  for 
a  correction  of  the  award. 

Spiegel's  House  Furnishing  Co.,  PL  in  Err.  t.  Ind. 
Com.  et  al.  (Katherine  J.  Cloyes,  Admi.,  Def.  in  Err.), 
288  111.  422  (R.  R.).  Error  to  admit  verdict  of  coroner's 
jury,  as  evidence.    Former  holdings  reviewed. 

Swift  &  Co.  PL  in  Error  v.  Ind.  Com.  et  al.  (Frank 
Blum,  Def.  in  Err.),  287  HL  564  (Af.). 

Swift  &  Co.,  PI.  in  Error  v.  Ind.  Com.  et  al.  (Beatrice 
Kucinski,  Admx.,  Def.  in  Err.),  288  Dl.  132  (Af.). 

Springfield  Coal  Mining  Co.,  PI.  in  Err.  v.  Ind.  Com. 
et  al.  (Mary  Wiley,  Adms.,  Def.  in  Err.),  291  111.  408 
(Af.).  "Salary,"  "wages"  and  "earnings."  Terms 
used  in  section  10  defined. 

Smith-Lohr  Coal  Mining  Co.,  PL  in  Err.  v.  Ind.  Com. 
et  aL  (Mayme  Jones,  Admx.  et  al.,  Def.  in  Err.),  286  HI. 
34  (Af.).  Follows  Goelitz  Co.  case,  278  HL  174.  Pay- 
ment under  paragraph  (f),  section  7  by  the  employer  to 
the  personal  representative  applies  only  when  there  is  no 
hearing  or  determination  before  the  arbitrator. 

Smith-Lohr  Coal  Mining  Co.,  PL  in  Err.  v.  Ind.  Com. 
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et  al.  (Joseph  MiUautsch,  Def.  in  Err.),  291  111.  355  (E. 
B.).  Held  ''Compensation  cannot  be  awarded  for  both 
loss  of  earning  capacity  on  account  of  the  injury  and  dia- 
figurement  resulting  from  the  same  injury,"  Paragraph 
(c),  section  8. 

Storrs,  PI.  in  Err.  v.  Ind.  Com.  et  al.  (Dier,  Def,  in 
Err.),  285  IlL  595  (Af.).  "Every  employer  enumerated 
in  paragraph  (b)  of  section  3  is  conclusively  presumed  to 
be  subject  to  the  act  unless  he  elects  to  the  contrary. 
Plaintiff  in  error  made  no  election."  His  business  was 
managing  and  keeping  in  repair  twelve  or  fifteen  build- 
ings of  his  own.  He  had  employed  a  foreman  for  twelve 
years,  to  whom  he  paid  wages.  Jacob  Dier  was  injured 
while  working  under  the  foreman.  Held  that  the  owner 
of  the  buildings  was  "maintaining,  repairing,"  wiUiin 
the  meaning  of  section  3  (b). 

Sunnyside  Coal  Co.,  PL  in  Err.  v.  Ind.  Com.  et  al.  (J. 
E.  O'Neal,  Admr.,.Def.  in  Err.),  291  HI.  523  (Af.). 

Stubbs,  PI.  in  Err.  v.  Ind.  Com.  et  al.  (John  Joohs,  Def. 
in  Err.),  289  III  525  (Af.). 

Tazewell  Coal  Co.,  PI.  in  Err.  v.  Tn±  Com.  et  al.  (Mar- 
tina Lipnick,  Admx.,  Def.  in  Err.),  287  HI.  465  (B.  B.). 
The  record  did  not  show  just  what  notice  was  given  to 
plaintiff  in  error  on  a  petition  filed  under  section  9  ask- 
ing that  compensation  be  paid  in  a  lump  sum.  Held  fatal 
to  the  jurisdietion. 

Thede  Bros,  et  al.,  PI.  in  Err.  v.  Ind.  Com.  et  al. 
(Joseph  Marsh,  Def.  in  Err.),  285  HI.  483  (B.  B.).  Evi- 
dence reviewed  relating  to  the  jurisdiction  of  the  com- 
mission. 

Tribnne  Co.,  PI.  in  Err.  v.  Ind.  Com.  et  al.  (Charles 
Kidd,  Def.  in  Err.),  290  HI.  402  (R.  R.).  After  the  statu- 
tory time  for  giving  notice  had  elapsed,  a  lump  sum  set- 
tlement was  submitted  to  the  commission  and  confirmed. 
Held  that  it  was  within  the  power  of  the  commission  to 
review  the  settlement  under  paragraph  (h),  section  19. 

Union  Bridge  Co.,  PI.  in  Error  v.  Ind.  Com.  et  al., 
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287  III  396  (B.  B.).  The  act  doea  not  apply  to  injuries 
Uiat  occor  ontside  tiie  state. 

United  States  Disposal  &  Becorery  Co.,  PI.  in  Error  v. 
Ind.  Com.  et  ah,  291  DI.  480  (E.).  Follows  Dietzen  Co. 
case,  279  lU.  11. 

Vose  et  al.,  Def.  in  Err.  t.  Central  HI.  Public  Service 
Co.,  286  m.  519  (Af.).  Recovery  had  against  a  third 
party  under  see.  29.  Plaintiff  in  error  engaged  in  a 
hazardous  occupation. 

Wabash  Bailvay  Co.,  PI.  in  Err.  r.  Ind.  Com.  et  aL 
(Claude  Williams,  Def.  in  Err.),  286  DL  194  (Af.).  No- 
tice to  foreman  of  the  injury  Bufficient  to  give  jurisdic- 
tion. Follows  Parker- Washbigton  Co.  case,  274  IlL  498. 
Previous  to  hia  employment  defendant  in  error  had  lost 
an  arm.  In  the  course  of  his  employment  he  lost  a  leg. 
Circuit  court  allowed  compensation  for  a  permanent  dis- 
ability under  paragraph  (e)  section  8.  New  question. 
Beaaoning  of  the  Maasachusetts  court  followed,  223  Mass. 
273. 

Walton,  Admx.,  Def.  in  Err.  v.  Pryor  et  al.,  276  III  563 
(B.).  Action  on  Gie  case.  Brakeman  killed  In  Missouri. 
Judgment,  $17,000.  Section  6  of  the  Federal  Employers' 
Liability  Act  and  section  2  of  "An  act  requiring  compen- 
aation  for  causing  death  by  wrongful  fict,  etc."  (Ses. 
Laws  1903,  p.  217), -which  says  "that  no  action  shaU  be 
broaght  or  prosecuted  in  this  State  to  recover  damages 
for  death  occurring  outside  of  this  State,  eto."  compared. 

Walah  Teaming  Co.,  PL  in  Err.  v.  Ind.  Com.  et  al.  (Tn- 
line  Peteraon,  Admx.,  Def.  in  Err.),  290  DL  536  (Af.)- 
An  award  that  is  supported  by  any  competent  evidence 
will  be  affirmed.    Following  Lefens  case,  286  Tl.  32. 

Wangler  Boiler  Co.,  PL  in  Err.  v.  lud.  Com.  et  al. 
(Herrick,  Admr.,  Def.  in  Err.),  287  Dl.  118  (Af.).  An 
extinguishment  of  compensation  does  not  follow,  when 
the  widow  of  a  deceased  employee  re-marries.  See  econo- 
mic theory  of  the  act  stated. 

Wangerow,  PL  in  Err.  v.  Ind.  Board  et  al.  (The  Chi- 
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cage  Junction  Bailwa;  Co.,  Dot.  in  Err.),  236  HI.  441 
(Af.).    See  Staley  case,  268  HI  3S6. 

■Western  Electric  Co.,  PI.  in  Err.  v.  Ind.  Com.  et  al. 
(Carrie  Bams  Lewis,  Admx.,  Def.  in  Err.  L),  285  111.  279 
(Af.). 

Competent  evidence  in  the  record  to  BQstaining  find- 
ing.  Mtum  case,  274  III.  70,  differentiated. 

"Wells  Bros.  Co.,  PL  in  Err.  y.  Ind.  Com.  et  al.  (Luke 
Hallerin,  Def.  in  Err.),  285  111.  647  (Af.).  Compensa- 
tion for  permanent  disfignrement  under  paragraph  (c), 
section  8  and  permanent  partial  incapacity  resulting 
from  the  injury  allowed  under  the  amendment  of  1915, 
p.  403. 

Willett  Co.,  PL  in  Err.  v.  Ind.  Com.  et  al.  (Anna  XJl- 
bricht,  Admx.,  Def.  in  Err.),  287  lU.  487  (B.  E.).  Held 
on  a  review  of  the  facts  in  the  record  that  the  plaintiif 
in  error  had  complied  with  the  conditions  of  the  statute 
in  giving  notice  of  its  election  not  to  be  bound  by  the  act. 
"Unless  a  particular  form  of  notice  is  prescribed  by  the 
statute  or  by  the  rules  of  the  board,  actual  written  no- 
tice is  all  that  is  required." 

Wisconsin  Steel  Co.,  PL  in  Err.  v.  Ind.  Com.  et  al. 
(Karczewski,  Admx.,  Def.  in  Err.),  288  IlL  206  (B.  B.). 
Evidence  reviewed  and  found  not  sufficient  to  support 
an  award. 
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townofficers — defective — error  to  amend 824 

town  clerk  omits  certificate 228 

defective   820 

not  aied  in  time   ' 287 

GOUUON  LAW— 

bnrden  of  proof — rule  of  evidenoe IH 

rule  of  evidence  In  eammaiy  proceeding 204 

CONSTITUTION— 

negative   danses — eseeuto   themselves 811 

See.  22,  Art  4,  City  Charters  amended 216 

8.  P.— 51 
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[nmzKois  ABB  n  faibs] 
EVIDENOE— 

I  law  nila UW.SH 

rale    <1874> SH 

bordea  of  pioof — ohjaeUa^^aboi  frsUm SU 

' '  JTTBISDICTIONAL '  '— 

mMwint  and  Mopa MS 

fftete-^etltioii — l&bcnr  qwtem — givliig  notfea 211 

oartifiesta   of  town  ekirk— not  filed SSI 

■nporriaon — ■Dparriiion  of  IotIm S37 

daj  named  in  atatntc  for  levy — mandatoiy 231,S41 

e«rtUeatM  of  ewnmtaaionw,  town  and  eonntj  elnka S50 

eeitUeftte — dminags  eommianonera   SIG 

■ebool   direeton    S51,SG1 

LEVY— 

nad  and  bridge  tax— two  leviaa  cannot  be  mado  ia  one  tmt.  ...  SS8 
no  proper  flnding  of  faet  hj  eommiwoner — no  netiea  hj  town 

elerk    S» 

on]  atatemewt — Mrt  a  eeitifleate B30 

le«T  made  on  Sept.  1,  not  aeeoad  Tveedar S30 

BO  meeting  on  day  Muned  in  atatate tW 

attempt  to  larj  tax  in  et^ 131 

tax  1ot7  not  wtthin  the  limits SSS 

road*    and    brldgee — amendment    allowed — nnsoeeaMfol    direct 

attack    SSS 

not  allowed — original  not  eopy  filed SSS 

reeord  of  town  meeting — to  ahow  lAat  aetnallj  oeenned  SSS 
amount  of  tax  for  nine  yean  cannot  be  included  in  a  g>o« 

HUD  for  one  year SSI 

certificate — relation  of  the  eoon^  board  thereto SSS 

need  not  state  the  amount  required  for  each  purpoee. .  ■ .  S34 

«i^— not  within  the  taxing  limits  of  conmiiasionen 231 

delinquent  list  of  oreraeen — not  required  to  be  awom  tft. . .  SS4 

jnriadietional— oerUfleate   of   a   tax SS> 

Snding  amount  of  mootj  needed  and  giving  notice 830 

atatement  of  amount   of  tax  needed — msat  be  in  the 

poBsearion  of  eonnty  board  before  September  meeting.  SSr 

labor  ^stem — how  piored — juriedictional  facta 233 

burden   on   objector   to   diow   labor   ^atem   haa   been 

adopted  SSS 

adoption  of— not  neceaeaiy  that  record  book  of  town 

ahow  the  fact SSS 

delirery  of  "overeeer's  awom  list"  to  auperriaora  man- 

datoiy   8ST 
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[unszHou  ASK  TO  rAfna] 
LEVY — Oontiniied 

meeting  d&j — reqniinitient  to  meet  npon  a  certain  ixj  nuu- 

d«,to«7   830, 240, 242 

i&te  of  tax— mxtst  be  within  etatntorj  Iknit 232 

railroad  tTaok--^liole  liable  to  be  sold — wlien 835 

under   Bee.   14 — leviea   failed — act   not   done   on   etatntoi? 

day 238, 23»,  240, 242 

Section   14 — eertifleate   defective 242 

consent  of  asdlton  not  obtained 243 

certifleate-^tot   copy — filed S4S 

original,  not  copy,  filed 240 

defective 84S,  848,  240,  261 

defective — eonetoBiong,  not  faets,  stated 247 

LETT  BY  OOUNTY— 

record  defective— did  not  eliow  that  the  reaolntion,   niprnwilng 

need  and  nae  of  money,  ms  adopted 200 

LETT  BT  CITT— 

appropriation  ordinance — burden  on  people  to  ihow  that  the  lev- 

entl  iteme  have  the  nnotion  of  the  law 809 

must  precede  levy  ordinance — teca.  89  and  111  of  revenue 

act  eonetmed  810 

provisiona  in  reference  to  its  passage  maitdatoTT/ 310 

nuist  include  fuude  reeeived  from  miseellaDeona  toureea 810 

provision  for  pajment  of  bonded  debt  and  interest  on  loans 

—void   211 

filed  instead  of  copy  of  levy  ordinance — tax  enjoined 811 

referred  to  in  levy  ordinance — error  cured 818 

tax  levy  may  be  leea 813 

improvement  bonds  not  to  be  loeluded  in  determining  lAether 

amount  exceeds  2% 214 

appropriation  and  levy  cannot  be  included  in  one 214 

reaeons  why  the  purposea  of  a  tax  levy  must  be  opeeifled 218 

ordinance— appropriation — defective    809 

not  passed  in  first  quarter 810,218 

and  levy— ^nnited — error    810 

presumption  of  passage  at  dates  required 212 

levy— wi  copy  filed  with  county  clerk  (App.  Ord.  substitnted  for 

Levy  Ord.)    211 

reference  to  App.  Ord.  sustained 818 

App.  Ord.  apart — error  ented   814 

ptesumptloD-^with  refereneo  to  time  of  passage  of  ordinanee. . . .  218 

may  be  indnlged— natter  not  jnrisdiotional 835 
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[ketbbkou  am  to  paos] 
LBVT  BT  SCHOOL— 

iBundmeata— conditions  under  wMch  allowed 

Boiu— BO  eertifieate  fllod 

a^proprUtioiia — "for  odneaUoiul  pnrpooM" — "tot  tmUdiBg  poz- 


axeoM  of  eonstitntional  liznlt— abMed S£l 

"odneatioiul  purpOMi "— wb«t  it  iaelndM 280 

ean  b«  for  two  pmpawi  tynlj tH 

MrtlAute — Jnriodietiaaal  in  Its  nature 318 

defoet*  ma;  be  enred 820 

none  made,  antlioriied  or  sigiied — no  ri^t  to  ameod 223 

of  kIhwI  diieeton— jnrMietional 251 

not  Bipied  bj  a  majority— oan&ot  b«  amionded 252 

Toid-^wt   amendable    258 

tax  paid  In  omi-^io  iMorer^ 2M 

LEVY  BT  TOWNB- 

eettifloate— said  "for  town  porpoMo"'— -eRor  to  ameod 824 

enoneona— auditing  board  ignored 224 

not  filed  on  or  before  Snd  Tneidaj 886 

MTonl  pnrpaeee  for  which  moner  wna  nqnirad  not  ^eeilled  225 

original,  not  eopj,  filed 244 

town  ehargee    what  it  inelndw 288 

Talnation  of  Btate  Board  followed    error 82S 

PATENT — 

not  atcBcaiy  to  be  acknowledged  and  reeorded 201 

TAT  DEED— 

ejeetment — patent  offered — register  lawa  do  not  ap^ 201 

auditor'!  deed  oSeied— prima  fat^  caae  made 202 

reeoveij  defeated   208 

negative  aTermenti — proof   iinrfiwinj   to  throw  borden  on   the 

adTcraar^ 203 

ejectnwn^^when  prineiplea  of  eonunon  law  a^^lj 204 

when  statute  gorcras 804 

neMani^  of  producing  judgment  of  jale  and  pree^ 200 

nlidltj  of,  under  eutate  of  1829 IM 

VALUATION— 

not  ■nlBolent  to  inpport  IbtT' 215 

"40%  on  $100  valoatltai"— amount  for  «Mh  pnipow -not  itatod  2S4 
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chapter  xv 

PUBLIC  BEVEiniE— SUOCBSSFDL  ATTACK  IN  BQtnTT  UPON 
TAX  XJnOES 

[BKnUtNOZa  ASK  TO  paqib] 
APPBOPBIATION— 

(or  a  private  pnrpow SM 

by  acliool  board  fot  an  illegal  pnipose 859 


made  without  notiee  to  tax  payer 

flpeeial — addrew  on  roll  enoneooa 

notiee  of  final  completion  erzoneona 

and  levj  fraudulent 

COLLECTGB— 

miaeondnet  in  receiving  monegr 

DEBT  ILLEGAL— 

tax  to  par 

DEBCBIFTION  OF  LAim  ABSBSBSD  EBBONEOUB— 

nnanthorlied    

LEVY— 

for  enrrent  jetu,  not  diotinguiahed  from  former  ^eora 

MOBTOAQEE— 

not  the  owner  of  debt  aeeared — aaseeMd 

MONET— 

derived  from  the  levy,  not  to  be  uoed  for  a  corporate  purpose. . . 
about  to  be  paid  to  a  teacher  not  qoaliAed  hj  law 

PEBBONAL  PBOPBBTT  LEVIED  ON— 


PBOPEBTT — 

not  owned  by  party  uaeBsed 258 

SCHOOL  DI8TBICT8— 

dispute  between  two,  as  to  right  to  levy 260 


STATUTE— 

aopporting  tax  levy  Dneonatitational . . 
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[KSraUMOBB  UK  tO  FAOBS] 

TAX— 

bek  of  pomr  to  impow 856 

lory — question  of — not  aubmitt«d  to  Tot«ra S5T 

^TMd  beyond  the  Umita  of  tlu  eorpor&tioa 257 

nnuithoiiied— to  reeorer  the  nine  maid  Teqnira  a  mnltipliei^ 

of  toUi  8SB 

impoMd  bj  a  body  in  wboH  Mleetion  tax  paTon  had  no  ToiM. . . .  SOO 

WftlT  or  INJUNCTION  DENIED— 

adaqoate  lemedy  at  law  or  toere  inagolarildea 261 

general  rale  to  be  obMrred  in  allowiag  or  danfiag  writ 268 

the  writ  haa  been  denied  where  the  queationa  were: — wlietlier  the 

appropriation  ordinance  was  paseed  within  "the  flnt  quarter 

of  the  fiaeal  yBar" 26i 

can  aaMMor's  aet  be  controlled  in  the  abaenee  of  frandf 885 

ean  an  aMeuor  liat  peraonaltj'  withont  notiee — aet  omitted  bf 

tax  pajetf  866 

board  of  leriew  not  applied  to — will  eqni^  TcUevef 866 

are  the  bonda  iMiied  for  a  corporate  pnrpoaet 864 

can  a  bond  iflsoe  nnder  an  oidlnaaea  be  reatrainedt 264 

can  the  board  of  review  aet  upon  Its  own  knowledge — no  fraud 

•hownt    206 

ean  the  board  of  review  dumge  aa  aaw nent,  «te.f 267 

are  "eredlta"  under  wetion  276  B.  8.  1874  aad  the  amendment 

liable  to  be  aMeeaedt 286 

ean  moae^  adTaneed  b7  an  individual  for  a  inbUe  puipoae  be 

reeorered    hy  taxationT 204 

can  Ute  finding  of  the  citr  council  that  a  "general  trrtem  of 

water  wocka  to  a  local  improvement"  be  attaokedT 864 

can  the  panage  of  an  ordlnanoe  be  enjoinedt 885 

are  capital  itoeli  and  franeUsea  liable  to  be  aweoaedf S63 

doee  the  statute  nnder  which  the  tax  was  levied  violate  the  eon- 

Btitutionf    904 

can  a  ochool  hou*e  be  lued  "for  t«lI(fioaa  meetingB  and  Sunday 

•ehootof"   864 

what  acts  of  a  Khool  board  are  diieotory  and  wfaat  are  jniiadte- 

tionalf    866 

will  the  exeeotion  of  a  tax  d«ed  be  enjoined— «onrt  having  Jnria- 

dietion  of  partiee  and  subject  matterf 865 

is  a  tax  paj^er  appearing  before  a  board  of  review  eonelnded,  no 

fraud  interveulngT  807 

was  the  town  levying  the  tax  legally  organiaedl 265 

SPECIAL  A88EB8MENTB— 

writ  denied  where  the  queetion  was:    In  addition  to  being  bene- 
fited must  the  propertj  be  eontigooast 868 
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[Hrai&XNCXB  UI  TO  faqxb] 
SPECIAL  ASSESSMENTS— Continned 

boimdariea  of  a  di&in&ge  district  enlarged  under  pioviaioiu  of 

Htatat«--«aii  the  acta  of  eoitimiarionera  be  testod  in  «qiiitjf . . . .     2C8 
ordinaneee — unreaaooable  and  tlioee   that  are  a  nnSlt^  dktin- 

goUbed   887 

petition   lacked   the    neceeaarj    number   of   iignel*— eoafirnuttiom 
judgment  not  aabjeet  to  attack 869 

CHAPTER  XVI 

APPEABANCB 

GENERAL  APPEABANCE— 

efleet  of  871 

doei   not   waive   qoertions  relating   to  the   jnriBdietion   of   the 
mbjeet  matter 271 

SPECIAL  APPEABANCE— 

effect  of 271 

CHAPTERS  XVH,  XVIU,  XIX,  XX 
SPECIAL   ASSESSHENTS 

AiTiDAvrr — 

defeeUTe — soffiolent  on  collateral  attack 3M 

mailing  and  posting  notice*— right  to  amend 163 

(See  Form  No.  73,  page  iW.) 

"AMENDMENT"— 

tenn  applied  to  ordinaneea  and  court  reeorde 331 

AMENDMENTS— 

atatatorj'  provision  for SOS 

APPEABANCE — 

by  property  owner — general  and  speeiKl — effect  of S71 

ASSESSMENT— 

benefits  to  b«  dsrlTod  from  futnce  work  not  a  support 3M 

city  cannot  subdivide  lots  for  purpose  of SOS 

condition  for  mnUng — property  to  be  benefited 348 

contiguous   property — meaning   of 343 

coate-^nalntaining  local  board — not  to  be  included 308 
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[■mENCBS  Al>  n  PAIBS] 

ABSE881CENT— Oontliined 

dntai«c»  dMriet— luwnoeMstal  atUek  U  eqni^ M8 

meewifal  eoUatanl  attack SU 

DMQMwrfnl  etdlatenl  attack 40» 

iwtallnMttta— diTWon  into  S«3 

intanst—dafflRsd  instaUnuBta  wmj  twar MS 

inadiiiwT7  for  levying  aoA  eolloeting SM 

nMtbod  of  iery  nudor  flnt  tiro  eoi«titaUani S7( 

eoDwtlng  undei  Bnt  two  eonatitiition* 881, 387 

eonstlttitian  of  1870 397 

new  and  enpplemental 845 

former  judgment  Klraiiribte SH 

reeti  npoa  two  faeti 817 

no  public  hearing  neeeenry 357 

eontiMt  mmt  be  performed 318 

piopertf  mnet  be  benefited  thongh  not  contlgQotis  or  abutting. . . .  880 

imilroad  ri^t  of  mj — role  for  eweeeliig 307 

rl^t  to  eiwoen  -bnuieh  of  taxing  power S84 

nil— «ddran  of  propertj  owner  erroneoiu  (eee  Cluip.  15) 858 

Ttdl— Ponn  No.  68 483 

ml] — when  error  to  admit  in  evidence SOS 

Seetioiu  S7  and  58  eoDetrued 344,857 

Section  S6 — under  a  defldeney — city  cannot  diamias 814 

■tepe  required  to  levy  nnder  Aet  of  1872 801 

1887  280, 301 

■pread  before  ordinanee  passed — error 306 

•npplemental  nnder  See.  59 317 

Acta  of  1872  and  1887 345 

void — did  not  exelade  a  railroad  rigbt  of  way 308 

not  spread  oo-ezteoaiTa  vrlth  field  of  boieflt 383 

vacation  and  new  under  See.  57 814 

(CertUkmte  of— Fonn  No.  56,  p.  468) 

ATTACK— 

eonfimation  judgment— meeeaafnl  direct 278 

onsneeeMfnl  diwet  331 

■oeeeasfiil   collateral    381 

naaaeoesafiil  collateral 384 

BENEFITS — 

and  bnrdens — field   of — eo-extenrive 278t883 

no  mla  on  eommiHioneTS  in  estimating 353 

freehold  and  leaMhold — no  apportionroent 8ST 

BHi  OF  EXCEPTIONS— 

none  in  tbe  record— pienunption  in  regard  to  officMa  eantotn- 

Ing  to  statnte 383 

necessary  to  aecore  a  mling 803 
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[KKRKSNOU  A»  TO  PAOBS] 

BOABD,  IHPBOTEMENT— 

timagaA  "fonndAtioii  l&jer"  from  0  to  7  indiei— eoUfttonl  kt- 


how  eonatitnted— dotiM   

meord — aubjeet  to  &ttMk — uktnre  of 

neati  defective — no  hour  set  toi  meeting. . 

BO  pablie  heAriiig  aboini 

acta  eftUDot  be  ezplained  and  jnitlfled  bj  a  i 

certlfl»t«  nnder  Bee.  84 ; U7 

o^uLiiatioit — tested  bf  writ  of  quo  varrmUo SOS 

petition  defective  tbat  ftinkened  utioii 808 

leaolntioa  Ueked  eatinute  of  engliuter 308 

teeord  of— for  benefit  of  propertj  owMra 3H 

eluu«et«r  and  nature SOI 

reeitals  that  are  not  neeesarr 3M 

eoiit«ntB  S68,  SM 

"Preanible  and  engineer'!  ■ignatnie"  need  not  appear S84 

field  of  improvement  may  be  limited  and  eoeta  IneieaMd^-wheit. .  384 

powers  and  dutiaa SM 

teeommsndation  prtmo  f"'^ 3S1 

presenoo  and  noanlmltj 353 

nuuidatoi7  requirements  309 

BOUND  ABIEB— 

of  a  drainage  diatriet  and  wbetber  land  ownera  bav«  been  de- 
prived of  a  ri^t  of  appeal  eannot  be  determined  on  appll- 

eatlon  for  judgment 404 

of  a  drainage  diatrlot — changing — notlee  of  mandator; 107 


apodal — objeetiona  to  aeoeament*— eonatitntional 

GBBTIFiaATE— 

of   eit7   clerk   to   ordinanee.     See   Beeord   Proper,   paget   140 
and  lei. 

no  part  of  ordinanee 

for  form  aee  CSiap.  81,  p.  453. 
of  pubUeatlon.     See  Beeord  Proper,  page  155,  and  Form  No. 
63,  page  473. 

deteoUve — cannot  overeome  reottala 

of   pnblieatios — defective — eorporation — officer   lacked   aothoii^ 

todgB 

defective— collateral  attack.    (See  Beeord  Proper) 

nnder  Seetion  84  to  eonnty  court 

form  of.    Ho.  08,  page  500. 
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[uDPtUNon  Aix  n  paoxs] 
CITY  OOUNOIL— 

■djndieating  rightB  of  froeltoldei — nneoastitiitional S77 

poDtiou  print  to  cottstitation  of  1B70 311 

perfnactaiy  dntf — eonatitation  of  1870 SSS 

ooatrol  OT«r  atieeU tH 

detenuiaation — when  fin*!    Bm  Qiap.  S,  p*ee  118. 

CLASSIFICATION  OF  LANDS— 

aotiM  roqniied  but  noiw  of  aabaeqiieiit  st«pa 408 

chftuge  wUhont  notice 388 

COMMISSION  FOBM  OF   GOTEBNUENT— 

improvement  board  abolidted  (note) 288 

Section  23,  Art.  13,  amended  1917 348 

OOMHIBSIONEB— 

irben  offleei  of  eonrt 353 

appointment  of  353 

power  and  dntiea 353 

COMMIBBIONEBS— 

appointed  to  aeeesa  nnder  Act  of  1878 — datiee 877 

■tatote  silent  aa  to  ewirt 3S3 

ineompetertt  wb«  reeeive  a  percentage  of  UBeoanoit 30B 

diaqnalifled  from  interest 384 

of  eonntj  ma;  be  appointed  "drainage  eonuniadonen" 403 

OOLLECrrOB— 

of  epeeial  aMeeemente  under  Act  of  1872— dntiea 387 

18*7— dotiea 388 

warrant  from  eiak  to  eolleet.    Form  107,  page  620. 

CONTRACT— 

between  dtf  and  eontraetor.    Form  No.  B8,  page  498. 

must  be  performed  before  mpplemental  aoBesNuent 318 

COSTS— 

Bee  note.  Chap.  Q,  page  100. 

aide  walk — bill  for  not  filed  at  proper  time 387 

CONDEMNATION  PEOCEEDING8— 

taUng  land  under  Act  of  1872 2M 

under  Act  of  1897 — the  eame  snbatantially 300 

petition  against  property  owners.    See  Form  46,  page  458. 

Older  of  court.    See  Form  No.  47,  page  469. 

Terdiet  changed  without  conBent  of  jvij 386 

no  basis  for  publication — Bueceeafnl  eollatenl  attack 389 

Judgment  eeveral  aa  to  each  piece 3S7 
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[KtrKKKNOXS  AUt  TO  PAOKB] 

CONSTITUTION— 

dr&ining  l&nd — anconBtitQtLonal  method 878 

Haneard  auo— extrttot  tiom  opinion *.  270 

limitationa  of  the  taastibxtioaa  of  1818  and  1848 273 

constitatiou  of  1870 274 

land  owner  no  notice  of  sweBsment 3S3 

reatrictive  proviaions  of  1M8  omitted  in  1870 881 

Section  «,  Art.  ft,  eonAkution  of  1S7&— vaUdity  of 881 

Section  SI  Art.  4,  constitution  of  1870 — amendnirat 882 

of  1670 — special  assessment  and  apecial  tax  an  bianeh  of  tax- 
ing power  3S5 

sanitary  Act  of  188ft-^nlid 283 

special  assewment  and  special  taxation  not  included  in  exemp- 
tion statutes   3SS 

Section  7  with  lef  erenee  to  sidewalks  valid 364 

Local  Improvement  Act  1897  valid 288,853 

Sidevralk  Act  of  1875  valid 2SS 

amendment  to  Act  of  1901  valid 354 

provision  for  pumping  works  (1886)  and  Bauitar;f  Act  valid. ...  883 

provision  in  Act  of  1897  modeled  after  special  charters 287 

front  foot  aaeesan>ent  upon  abutting  property 277,887 

holding  that  led  to  amendment  of  See.  31,  Art  4 282,408,410 

OONTIQUOUB  PBOPEBTY— 

d^nod    281,366 

equity   26ft 

appUeation   343 

OOUNTT  COUBT  etrBSTITUTED  POE  CITT  COUNCIL— 

Chap.  24,  B.  B.  1874 2ST 

OOBPORATIOH— 

anthori^  to  rign,  Form  2 418 

DAMAa&S.    Bee  Eminent  D<aiiain,  page  114. 


to  ipeeial  assessment — eonstitntions  of  1818  and  1848 

DBAINAQE— 

unconatitntlonal  method   

levee  district — organisatioa  fakvalid 

holding  that  led  to  passage  of  "Levee  and  Parm  Aets" 

■troet  railroad  liable  to  be  aasesMd 

eonflnnation  leeoid — nteeessfDl  eollateral  attack 

land  owner  not  named  in  the  aiiBsimant  pieaeedlag    ioetusiftil 
eollateral  attaek  
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[BsnuMoia  All  TO  FKaa] 
DRAINAGE — CotLtinned 

■■[■iiiiiiiiil.  110  notie*  required 408 

neord  of  the  oommiMionen  of  meeting,  defaetire 989 

void  clMBiflaitiop — ■Dceaaafnl  eollsteral  fttta«k 388 

no  Feeital  of  joriedictioiwl  facta — sacMwfuI  eoUAtoisl  attack 388 

organiiatioii — raliditj  of  mmt  b«  tested  hj  qwt  warranto 399,408 

Levee  Act  and  Farm  Drainage  Aet  not  speeial  legialatlon 405 

bonndariaa  of  dninage  dietrlet  cannot  be  qaeationed  on  appUea- 

Uon  for  Judgment 409 

bonndariet  of  drainage  diatriet.    See  Eqoitr,  page  268. 

reeord  did  not  show  that  awailawte  vere  non-reaidentB — ansae- 

eeasfnl  collatvral  attack 40T 

rale  to  be  obaamd  in  Bubdiriding  land 409 

eommtsrioner»    flndings  of  fact — when  coneln^Te.    See  Ch.  9. 

DEFAULT— 

eonflimatlon  jodgment*  taken.    See  Beeoid  Prc^wr,  page  ISO. 

See  Direct  Attack,  page  Sll. 
la  set  adde— idiat  most  appear 3S9 

DEFINITION— 

due  procesa  of  law S89 

DEBOBIPTION— 

In   awMement   roll— defeoUve 300 

indeHnite — neeessfnl  eoHateral  attsek .3SS,SU 

In  tewlntion  and  ordinance 348 

DI8TEICT— 

Military  Isao-Mlmited  scope  of  Us  proTisions 883 

BlUNENT  DOMAIN— 

See  Condemnation  Proceedings,  Chap.  8 lOT 


railroad  not  exempt  from  asseannent  and  speeial  tax 

poblie  property  not  exempt  from  aasetsment  and  fecial  tnx 

ESTIUATE — 

not  itemlied — sum  in  grom  stated 

neceaaary  part   of  leaolntion 

cannot  be  increased  withovt  notice 

items  to  be  inolnded  jurisdictional 

form  of — items  necessary  to  appear 

of  cost  to  fitf  eotmcil.    See  Form  No.  SO,  page  433. 

signed  by  two  in  place  of  three — error 
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TO  PA^] 

t»TOFP£L— 

•tktntoiy  rMognltion  of 8W 

BVIDBNCE— 

UMasmcnt  roll  prima  faaU 809 

yibtt  nnrnwTj  for  petltionsr  to  offer S80 

burdan  on  objeetor  to  thaw  statntoi;  ooiiMioiu 380 

PACTS— 

rvriawed.    Sm  Bceord  Proper,  pftgs  168. 

ooaelnaiTe  flndings  of.    S«e  Chap.  9,  page  lift. 

to  be  stated,  not  eoneluBiaua.    S«e  (Aap.  14,  page  847. 

FBEEHOLD— 

b«nefita  eannat  be  apportioned — leaaeliold SS7 

PASH  DBAINAGE— 

an)licatioii  for  judgment— «oIlateral  attack  unsneeeMfal 40S 

■wiiiMiiiiiiil     Hill  I  iiiiiriil  diroet  attack S78 

■neMBBfuI  collateral  attaek. S73 

uumceMafnl  collateral  attack 679 

organlntlon^-diieet  attaek  >uc«eesfnl 670 

direct  attack  nimceeaatnl 671 

IMPBOVEMENT— 

local  ttr  geneial—deflned 330,380 

flnallj  eoiutrnet«d— fliie«eMfuI  collat«isl  attack 889 

Section  84  amended 401 

INSTALIiUENTB— 

pa/ment  b^— ordinance  TOidr— no  anthoritj 88S 

dl*laion  Into    848 


ei^  not  liable  for  without  rtatotorj  proriaion 088 

deferred  aiaeatment  maj  draw 346 

■peetal  auewment — Bevenue  Law  I68S 384 

JUDGMENT— 

attack— direct— ■ucceraful 273 

direct — flueeewfal— fisBessment  premature ,'. , .  811 

direct — unaueceacful 331 

collateral— aueceaaful    381 

eoUatenl — nnmocenfal   894 

in  eqnitj — iueeeaef nl   866 

collateral  to  supplemental  proceeding SS6 
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[ur^OMOBS  AKt  TO  PAOU] 

JUSaHENT — Coutiuiied 

in  r»»  357 

eondcnuifttioii — ncMufid  collatend  atUek 389 

cttndew nation.    8w  Foim  No.  47,  page  4S0. 

Mveial  a«  to  each  pi«ee 357 

Mfflfinsation.    Sm  Forat  No.  SI,  page  tf  1,  and  No.  108,  pag«  513. 

eonfimation— dninftg* — miifiil  eolUt«nl  kttaek 407 

fittdlnga  ftnd  reeitalB— «ffMt  of 400 

no  flsdinga — effect  of 401 

Sh  Beeoid  Proper,  pagoi  155,  161  and  178. 

•upplomental  pioeeedisg — fonnei— ftdmiaaible 304 

Tvmwtl — thoM  not  pftrdea — not  affected 365 

JUBffiDICTION— 

none  of  mbjeet  matter — direct  attack 31S 

pubUeatlon — eiiBeaMfal  direct   attack 311 

atope  and  meaning  when  attack  is  collateral S04 

mpplemental  ■iniiiiiii [ — no  pablie  hearing 3S7 

none — preliminaijr  statatory  retluirementa  omitted 386 

want  of  mut  appeau  from  record  iteeU 397 

SDb^t  matter.    See  Beeord  Proper,  page  1S3. 

JUBIBDICTKOTAL  PACTB— 

■iiwmint  roll  and  fllea — record  proper Ul 

exception  to  rnla    See  Beeoid  Proper,  page  73. 

engineer's  e>timat« — items  of 310 

eanaot  be  pieaomed.    See  Becord  Proper,  page  176 

raeord— with  and  without — differentiated 401 

tine  between  adoption  of  resohition  and  preaentation  of  ordi- 
nanee    301,300 

JUDICIAL  gniSTION— 

"lAat  la  just  eompenaationl" 878 

JUBT  TBIAL— 

waived.    See  Form  No.  80,  page  400. 

qoeition  to  be  snbmltted— stated ZM.tn 

See  Becord  Proper,  pages  167  and  I6B. 

See  Cbapter  8,  page  107 — damages  assessed  by  ^  men. 

LEADING  0A8E8— 

eonstitatioiial  question    S77 

on  draioage    282 

Local  Improvement  Act  18S7 2S7 

Gotl  eaae  and  Stein  eaM  distinguished 350 

Sidewalk  Act  of  1875 285 
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[KKntXHOXS  AU  TO  FiLOES] 

LEADCfQ  OASES— Gontinned 

KBiandment  to  Sidewalk  Aet 

Updike  e»ae  led  to  eonstitntioBkl  ameBdment. . . . 

LEVY— 

tuee.    Bee  Tu  Levies  b;  atiee,  Ch.  U 

LEVEE  AOT — 

of  1809  nneonetittitioBkl 

enoceoBftil  eollateral  attack — no  notice 

nneneeeieful  eoUateial  attack  opoa  notice 


1  direct  attack KT 

petition— indefinite    680 

aieeaamenl^-eollateral  attaek S87 


mA  abandoned 690 

LOCAL  IMFBOVEHEMTB— 

maditneTjr  foiv-modeled  after  Chart«r  of  (Mj  of  Chicago S87 

eliangce  made  in  tbs  Act  of  1897 SW 

defined— no   qiedflc    tenae 294,337,384 

maebinei7  for  eenstmeting — due  praeeea  of  law 363 

teat  to  be  applied  to  detannlna— what  ia SM 

UABKET  VALUE — 

See  Eminent  Domain,  Chap.  8,  page  114. 

NOTICE— 

eonctitntlinial  ligbt.    See  Chap.  13,  page  198. 

(lefinitlan.    See  Chap.  13,  page  195. 

direct  and  collateral  attack.    See  Becord  Proper,  page  1S4. 

is  proeoN  and  ma;  be  amended.    See  Becord  Proper,  page  163. 

signed  hj  two  In  place  of  three— eneceasfnl  collateral  attaek SM 

not  given — ■acc«esfal  collateral  attaek 387 

Andinga  and  recitala 400 

contents  of  tliose  sent  by  ImproTwnent  board 3S6 

appUeatlon  for  jndgment.    See  BMord  Proper,  page  100. 

disinage  commlsaloners — wben  not  nqoired  to  give 408 

land  owner  does  not  receive — eonatitational 8S3 

rule  aa  to  preserving.    See  Becord  Proper,  page  178. 

Mot  u  directed  bj  statute — ^aot  received 400 

OBOAKIZATION— 

drainage  district  cannot  be  called  in  question  by  biU  in  eqoitf. . . .     266 
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[IKRUNOU  AMK  90  PA^] 

OBGANIZATION— Contimied 

dnOmca  district— <ttU«k  fiUled 3W 

Baa  Oiap.  X4,  pftgie  S70. 

tMtad  1:7  91K1  mm-amio 402,407 

loras  ^rtiiet  , BBS 

tanproTament  board  record  taatad 303 

OBDINANOB— 


dal*  in  nfarence  to  matarial  aueartalii SH 

daaerlptlrc  word* — unreaaonable— imeaitain 2M,  33S 

defaetin — priar  naewnrj  atepi  omitted 30S 

degrea  of  eertaintr  laqidiied 333 

"flat  fltoBe"  and  "lieiglit  of  enib" 341 

naaauabl;  dallnitc — prsfomptiona 935 

dafeetiva  for  lack  of  dtaeriptira  vontt 2M 

wtaj  rvqniie  bidden  to  mbmlt  apednaiw  of  mataria]  to  be  tued. .  U7 
reettaU.    See  Becord  Proper,  pftga  182. 


and  Told  dlatlngoiehed.    See  Eqoltr,  page  E67. 
TOld— or  a  nnllitj 287, 38S 

mrk  done  nnder — prorlaion  for  new  ail— iiiiiil 34C 

mid  and  defaeUve  dirtingnidted 340 

•niqileinental  to  mre  former  defeata 341 

how  dUtarant  from  original 839 

anor  aUminated — not  void  338 

For  fomu  aae  Noa.  23  to  36,  CSmp.  81,  pMgea  434  to  458. 

for  baaaflt  af  engloeere 3M 

OBJEOTZONB— 

Form  of,  aaa  Cliap.  21,  No.  78,  page  4M. 

controlled  bf  role  of  aonrt 881 

at  to  informality 888 

proof  of  358 

legal  and  to  merita — right  to  flle 298 

different  partiea  nu>T  join 407 

PABTIE8— 

jnriadictloa  of — bow  obtained 883 

reeord  not  iDlBaieDt  to  compel  appaaranea 811 

PABK  ACTS— 

eenitltational — apeeial  charters 880 

PBACnCE — 

maehlneij  for  levjing  and  collecting 280 
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[unuCNOES  AKI  TO  FAOIS] 

PBAOnCE— Continiied 

nadoT  BtatDtfl  of  1897 — qnesUons  of  Uw— wkd  fact— JBfoniutU^ 

of  objoetioni  SVS 

eonnty  conit — objaetloni  lieud 999 

PETITION— 

'  impnTement  board — addnMad — not  snffleleBt 809, 3M 

de*ltallsed— direct  attack 809 

nnsneeeMfid  att»ek  In  equity 3fl9 

jnriadietioB  obtainad  by  filing. 848 

prima  /ooi*  cue S59 

priTate  praparty  to  be  taken— ^leeeaMij  ftvementa Ml 

Bee  Beeoid  Proper,  page  149. 

abutting  propert;  owneia — paTing.    Form  No.  1,  page  417. 

aaaennMBt.    Fonn  No.  SB,  page  iBi. 

eondenmstion  and  ■weiBment.    Form  No.  40,  page  4S8. 

PSBUMINABY  DEFEOTB— 

ilk  submitting  ordinanee 801 

reqairemente — premunption  of  peifoimaaee 804 

PBESUMPTI0N8— 

See  Becord  Proper,  pagea  101  and  169. 

eit7  acta  within  iu  territorial  jnriadietloa 8SS 

eompetenqt  of  eommiaalonen  will  be  preanmed 809 

property  omitted — presumed  to  be  not  benefited 309 

partial  name — preanmed  full  name  not  known 809- 

ordlnanee  defeetiTe  when  helped  bj 809 

ma;  be  snpported  hj SOS 

BO  bill  of  exeeptione— acts  of  offleen  lopported  ij SOS 

record  silent  as  to  time  ordinaneea  irere  peaeed 912 

legal — defined    07S 

PBINCIPLBB— FUNDAMENTAL— 

in  levTing  aaeessmenta 9T0 

rea  adjvdioata  and  eatoroel 899 

"Zroraed  ease  and  BMt  eaae" 877 

restrlotive  prorldona  of  eonatitntion  of  1848  changed  In  con- 

stltntion  of  1870  Ml 

"an  aaaeaament  must  not  exeead  beneOts" 400 


inVBoion  of — pmctiee 

FSIUA  FACm  0A8B— 

friiat  win  unooat  to. 

reeommendatioBi  of  board  ate 

eommleaioner'a  report  is  of  a  ntUd  a 
8.  P.— 92 
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[BETBDioia  ABi  lo  r^OEa} 
PUBLIC  PBOPEBTY— 

liftbl«  to  b«  Bpaeullj  aaMMBd 34S,4W 

Kice«Mfiil  e«Ilat«im]  Kttaek SSt 

PUBLIC  EEABINa — 

no  time  ixei  for — fkUl  to  jnrwdietim SOB 

BE80LUTI0N— 

wntalaed  no  Itemlied  eatimate  of  «Mt— ^tsl 308 

«oiit«nti    SB 

dMCT^pUou  leM  q^MiAe  tlum  in  or^nanes MS 

BAILBOAD  BIGHT  OP  WAT— 

irtwn  liable  to  be  BMOMed 307,34* 

when  not  exempt  from  liability  to  p^ 383 

■tnet  OMDpied^-eompeUed  to  pay  for  pttving , S81 

BEUANDINQ  OBDEB— 

pntetlee  to  be  obwrred  wfaea  UtdgaUon  li  not  eonehidad 318, 34S 

BEOOBD  FBOFEB- 

Bee  chapter  Beeotd  Proper,  page  MS. 

practice    384 


improYement  board   864 

natnre  of  301 

BBS  ADJUDICATA— 

doctrine  will  apply  when 303 

etatntor^  recognition  of 300 

SANITAET  DI8TBI0T— 

Aet  of  1880 — limited  aeope 283 

BPEOIAL  TAX— 

doea  not  rest  upon  benefits  beatowed SB6 

defined    .' 885 

differentiated  from  Bpeeial  aaeeaament 38T 

preenppaaea  apeeial  benefit 388 

rigbt  of  property  owner  under  amendment  of  1800 387 

fint  introdneed  into  eonatitntion  of  1870 889 

STATUTE— 

Article  0,  Chap.  24,  R.  8.  1874 — pnrpoea  of 287 

new  and  anpplemental  aasesimente S4£ 
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[BinsKHCKS  ABI  TO  PAins] 
STATtTTE— C(intbin«d 

BeetioDs  ST  and  6B  of  Act  of  1897  constroed S40 

Seetlon  84 — c«rtifieAt«  of  board  to  amatj  court S47, 401 

unauccessf ul  attack  upon 318 

1837  reviewing  facta.    See  Beeoid  Proper,  page  108. 

SIDEWALK— 

Art  of  1875— validity  of SB5 

bill  «f  costa  not  filed  at  the  proper  time— ooeceMfiil  eollateial  at- 
tack        M7 

ordinance  may  bo  submitted  irithout  a  pubUe  hearing. 854 

TAXING  POWER— 

special  aoBeaanent  snrtained  thereunder 284, 36S 

l^alative  and  political  lit 

VABIANCE— 

what  will  amount  to,  between  reeolution  and  ord. 3S2 

what  will  amount  to  between  eetimate  and  ord. 8SS 

pteaumptiong  againrt  in  the  absence  of  evidence 388 

VACATION— 

of  awo—ment  and  new  one  under  Section  67 S14 

TESDICT.    See  Btatntorj-  review,  page  S65. 

CHAPTER  XXI 

FOBICB 

SPECIAL  ASSESSMENTS— 

affidavit  of  mailing  notices  for  a  pnblls  bearing  (No.  IS) 4M 

affidavit  of  mailing  notieee  for  passage  of  ordinanee  (No.  SO) . . .  461 

afBdavit  and  eertifleate  of  useesoi  (No.  55) 466 

affidavit  of  compliance  with  Section  41  (No.  58) 470 

affidavit  of  posting  notices  of  final  hearing  (No.  62) 472 

affidavit  of  mailing  notices  of  final  hearing  (No.  64} 474 

aiBdavit  of  assessor   showing  eompUanee  with  Sertlon  41  and 

mailing  notices  (No.  OS) 47B 

affidavit  of  owneiriiip — condemnation    (No.   OS) 470 

affidavit  of  mailing  notices   to   parties  assessed— condemnation 

(No.  72) 484 

affidavit  of  mailing  and  posting  notices  to  non-residents — con- 
demnation   (No.   73) 4SS 

asMnament  roll — report  of  commissioner  authorisod  to  spread  tbe 

t  (No.  52) 468 
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[URUHOCS  AKt  TO  PAOKa] 

SPEOUI.  ASBEBSHiarTS— Coatinaad 

IncUlliiMati  (No.  S3)   MM 

ud  report  (No.  M)   4« 

■Miiw t     Irtiit  of  laud-^eqDMt  by  owners  tor  a  dMsbnt  of 

— wiwnMit  (No.  77)    «B 

MMMOT  appoliitod  b7  [n«ideiit  of  tlw  board  (No.  44) 45T 

mp«ciiiwnt  to  apportion  intereat  in  propwtj— direetloB  to  the 

aMeepor   (No.   78) 487 

biddero— iutnustloiH  to  bf  local  boanl  (Ho.  M) 4»6 

board — improTanent — rtaolntioii  oiiginaUng  a  adieme  of  paving 

(No.  8)    424 

impTovement — reaohitioii  origiaating  adienu — aewar  (No.  9).  4SS 

minutM  fliowing  tbe  adoption  of  a  reootattoa  (No.  11) .  487 

naolntion  adhering  to  the  propoaed  Mhvne  (No.  14) . .  4SB 

iMoIntioii  abandoning  propoaad  Kbemo  (No.  IS) 489 

NOotation  changing,  ote.,  propoaed  Mheme  (No.  16} . . .  430 

reaototion— ectdniat«d  coet  inoieaaod  80%  (No.  17) 430 

adberlBg  after  "farther  public  hearing"  (No.  IS) 431 

ndmiteo  of  a  meeting — pablie  hearing  (No.  U) 438 

nieatiiig  approving  estlniate    (No.  21) 4S3 

neominendationi  to  dtj  eonneil  (No.  22) 484 

naolntion  dealgnating  nempapot  for  bida  (No.  81) *M 

reaolntlon  to  adTertiae  for  bids  (No.  84) W4 

gtnoral  order  dedgnatlng  a  nmrqiaper  (No.  90) fi04 

BOtlM  of  the  awarding  a  eontraet  to  (No.  01)...  .*....  604 
oertiflcate  of  completion  and  aeeeptanee  lAon  aweao- 

mant  does  not  exooed  coat  (No.  98) S09 

eertifleata  of  eompletion  and  aeeeptanee  whoa   iMfi- 

ment  exeeeda  aoat  {No.  M) 610 

^ipUeation  to  oonrt  on  eertifleata  of  CMnplatieii  and  ae- 

eeptaneo  (No.  97) SOB 

eitr  clerk's  eertifleata— to  ordinanoe  (No.  39) 4BS 

to  reeominendatlon   (No.  40) 4S4 

to  eatimata   (No.  41) 455 

for  an  doenmenta  fliad  (No.  48) 46S 

to  ordinance  lAere  major  did  not  approve  (No.  43) 4S6 

oertiflcate  of  aaaeaament  (No.  Sfl) 468 

eertifl»te  of  nwifwnr  under  oath  (No.  S7) 460 

eertifleata  of  publication— weekly  (No.  63} 473 

daily   (No.   63A) ., 474 

oondsmnaUon   (No.   74) 486 

conmisaionera'  report  and  roll — eondmnation  (No.  66) 470 

Nment  roll — aoademnatlon  (No.  07} 478 

'  certificate — condemnation  (No.  68) 479 

eontraetor's  proposal  for  improvement  (No.  87) 487 

contractor's  bond   (No.  89} 908 
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[rkf^lknces  abx  to  paubs] 
SPECIAL  ASSES8UBNTS— Continued 

contract  for  impiovemant  (No.  68) 4B8 

engineer's  report  of  final  eompletioii  to  board  (No.  96) SOS 

estimate  of  cost  to  board  of  local  improv«tnentB  (No.  10) 4S6 

estimate  of  cost  to  the  eit;  coondl  (No.  20) 433 

jnrjr  trial — waiyet  hj  objector  (No.  80.) 490 

oaUi  of  office  of  appointee  to  make  asBeasment  (No.  16) 457 

oatb  of  commieeioneTe — condemnation  proceeding  (No.  48) 400 

ordinance— 4eeignatiaE  members  of  the  eitj  conncil  aa  members 

of  the  board  (No.  6) 419 

creating  the  offloe  of  pnblic  engbieer  (No.  6) 4S0 

creating  office  of  superintendent  of  etreets  (No.  7) 498 

providing  for  pavement,  installmenta,  bonds,  spedal  aeBese- 

nienta   (No.  23) 434 

providing   Bpeciflcations  for   brick  pavement   with  asphalt 

flller  on  portland  cement — concrete  bue  (No.  23A) 430 

providing  for  pipe  eewer  (No.  24) 443 

providing  for  water  mains   (No.  29) 440 

providing  for  eidewalks  (No.  20) 440 

•npplementarj,  anthoriiing  dividon  into  installmenta — issu- 

anee  of  bonds  (No.  27) 447 

for  improvement — special  asaGMmente  (No.  28) 448 

■pedal  assessment — street  and  alle^  iuterseetlons  as  pub- 
lie  beoeflts  (No.  29) 449 

certain  portion  as  public  benefits  (No.  30) 440 

for  mtire  cost  bj  special  taxation  (No.  31) 490 

for  improvement  hj  special  taxation — part  as  public  bene' 

fits  (No.  32)   490 

streets  and  aUejr  intersections  as  public  boDefite  (No.  S3)  491 
providing  that  assessment  against  propertj  on^  be  divided 

into  installments  (No.  34) 492 

providing  that  assessment  against  property  and  municipality 

be  divided  into  Installments  (No.  35) 452 
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